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TO 


THE  HONORABLE 


Sir  JOHN  BAYLEY,  Xnight, 


OWE  OF  THE  JUSTICES 


or 


HIS  MAJESTY'S  COURT 


KINO'S  BENCH, 


THIS  WORK 


IS 


MOST  RESPECTFULLY 


AND 


MOST  GRATEFULLY  INSCRIBED. 


ADVERTISEMENT 


TO  THE  FIRST  LONDON  EDITION. 


1  HE  present  Volume  is  founded  upon  an  abridgment  of  the 
Reports  of  Peake,  Espinasse,  and  Campbell,  undertaken  on  the 
plan  of  Comyn's  Digest,  to  whieh  it  was  originally  designed  as  a 
supplement. 

In  the  progress  of  the  work  it  was  apprehended,  that  an  ar- 
rangement better  adapted  to  modern  practice  might  be  substitut- 
ed for  that  of  Lord  Chief  Baron  Comyns,  and  that  its  value,  as  a 
separate  publication,  would  be  increased  by  adding  to  the  analy- 
sis of  Nisi  Prius  decisions,  references  to  cases  determined  in  a 
more  solemn  manner.  With  a  view  to  each  of  these  objects, 
treatises  in  common,  civil,  and  commercial  law,  upon  the  princi- 
pal titles  comprised  in  the  following  pages,  were  consulted.  No 
reference  has,  however,  been  admitted  without  examination.  It 
was  the  Editor's  wish  to  mark  with  precision,  in  every  instance, 
the  relation  between  the  authority  cited,  and  the  case  to  which 
it  was  applied ;  and  he  did  not  choose  to  direct  his  readers  to 
books,  which  might  possibly  afford  no  .information  upon  the 
immediate  subject  of  their  inquiries. 

Lamb-buildings,  Temple % 
Easter  Term,  1813. 


ADVERTISEMENT 

TO  THE  LAST  LONDON  EDITION;. 


1  HE  time  which  has  elapsed  since  the  appearance  of  the  first 
edition  of  this  work  has  enabled  the  Editor  to  complete  the  anal* 
ysis  of  Mr.  Campbell's  Reports,  to  add  that  of  Mr.  Holt's,  and  to 
go  through  the  first  volume  and  the  first  and  second  parts  of  the 
second  volume  of  Mr.  Starkie's  Reports* 

The  third  number  of  Mr.  Starkie's  second  volume  having  been 
published  after  some  of  the  following  sheets  were  printed  off,  the 
greater  part  of  the  cases  contained  in  that  number  are  thrown 
into  an  Appendix,  which  also  embraces  the  first  number  of  Mr. 
Gow's  Reports,  together  with  some  original  cases  which  appeared 
to  be  of  too  great  length  to  be  inserted  in  the  body  of  the  Digest. 

The  Editor  feels  it  incumbent  on  him  to  state  that,  to  avoid 
further  delay,  instead  of  analyzing  Mr.  Gow's  cases,  he  has 
availed  himself  of  that  gentleman's  marginal  abstracts; 

It  is  intended  to  submit  to  the  public  such  decisions  upon  the 
Western  Circuit  as  may  involve  points  of  general  importance  as 
soon  as  a  sufficient  number  have  been  collected  te  form  a  separate 
volume* 

It  is  with  much  pleasure,  the  Editor  records  the  following 
testimony  :— The  case  of  Bland  v.  Swafford,  Peake,  60,  (post, 
page  399,)  being  cited  in  K.  B.  by  Mr.  Serjeant  Hullock,  in  last 
Easter  term,  the  Lord  Chief  Justice  said,  «  My  brother  Peake'* 
Reports  are  remarkably  correct.  I  went  the  same  circuit  and 
was  in  the  habit  of  taking  notes.  On  many  occasions  I  have  com- 
pared the  cases,  and  I  know  his  to  be  particularly  accurate." 

Paper  Buildings, 
21st  June,  1820. 
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Coke    open    Littleton, 
15th  *  16th  editions, 

Justiniani  Codex. 

Comyn's  Digest,4th  edi- 
tion. 

Comberbatch's  Reports. 

Cowper's  Reports. 

Crake's  Reports,  3d  vol 

1st  vol 
2d  voL 

Danyers's  Abridgment. 

Justiniani  Drgestn,  stae 
Pandect®. 

Douglas's  Reports,  4ti 
edition. 

Doubted. 

Esp.  D.  N.  P.  Espinasse's  Nisi    Prius 

Digest,  4th  Edition. 
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sjade  to  the  Frcnclj  editions,  scarcely  a  page  of 
the  tranalation  being  free  from  material  err.m. 
The  -writ*  however  are  generallr  correct  The 
editor  haa  collated  the  editions  of  1614  and 
1755 ;  bat  the  toorrectiona  in  the  last  edition 
(1794)  appear  to  be  inconsiderable.  A  large- 
proportion  of  the  notes  and  marginal  reference* 
m  the  Endkh  edition*  are  cither  irrelevant  <*» 
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A.  By  death 

B.  BypUa 

And  as  to  pleading  to  the  jurisdic- 
tion, see  Bail,  pL  4,  note. 

And  see  Nuisance*  pL  23 
a  Nonjoinder  ib.  k  425 

And  see  Action,  D. 
Attorney,  pL  35 
Partners,  pi.  80-1 
Ship,  pi.  28-9,  30,  100-1 
Appendix,  Abatement,  B.  a. 
b  Misnomer  ib. 

And  see  Misnomer, 
c  Other  action  pending  2 

And  see  Attorney,  pi.  4 

Abatement  of  nuisance,  see 

Trespass,  pi.  25,  31 
Ability,  see 

Infant,  pi.  17 

Limitation  of  actions,  pL  22 
Abortion,  see 

Felony,  pi.  14, 15 

Physician,  pi.  12 
Absence  of  hired  servants,  see 

Master  and  servant,  pi.  3 
Abuttals,  see 

Evidence,  pL  225 
Acceptance  of  bills  of  exchange,  see 

Bills  and  notes,  A. 

Usury,  pi.  7,  11,  15 

Appendix,  Bills  and  notes,  A.  c. 
Acceptance  of  goods,  see 

Frauds,  statute  of,  C.  a. 

Vendor  and  purchaser,  B. 
Acceptance  of  rent,  see 

Ejectment,  pi.  1,  8 

Landlord  and  tenant,  pi.  77-8 
Acceptance  supra  protest,  see 

Bills  and  notes,  pL  120 
Accessary,  see 
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Accessory  damages,  see 

Bills  and  notes,  pi.  236 

Bond,  pi.  14 
Accident,  see 

.  Game,  pL  1 
Accommodation  bills,  see 

Assumpsit,  pi.  39 

Bills  and  notes,  pL  41, 93, 99,144* 
5-6-8,  154,  215-20-7,  248, 
282-4-6,  322,  342 

Frauds,  statute  of^  pi.  27 

Usury,  pL  15.  31 

Witness,  pi.  106 

Appendix,  Bills  and  notes,  I.  * 
Accomplice,  see 

Felony,  pi.  22 

Misdemeanor,  pi.  39 
Account  or  assumpsit,  see 

Action,  E.  a. 

Appendix,  Action,  E.  a. 
Accord  and  satisfaction,  see 

Pleading,  pi.  49 

Witness,  pi.  101 
Account,  action  ofj  see 

Action,  E.  a. 
Account  stated,  see 

Arbitrament,  pi.  6 

Interest  of  money,  pL  12 , 
Account  current,  see 

Bills  and  notes,  pi.  230 
Accountant-general,  see 

Appendix,  Practice,  M.  d. 
Accounting,  see 

Agent,  pi.  124 
Acknowledgment  of  liability,  see 

Evidence,  pi.  224 

Stamps,  pL  8,  27,  35,  53,  56-8-9, 
60-1 
Act  of  bankruptcy,  see 

Bankrupt,  A. 

Appendix,  Bankrupt.  A. 
Act  of  parliament,  see 

Penal  action. 

Statutes. 
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ACTION  2 

And  see  BiUs  and  Notes,  I. 
Appendix,  Bills  and  Notes,  1. 

A.  In  what  eases  maintainable  2 

And  see  Foreign  judgment,  pi.  7, 8 

Partners,  pi.  83 

Sheriff,  pi.  2,  4 

Appendix,  Action,  A. 

.  Notice  of  action  4 

And  see  Attorney,  pi.  5 

C  Proper  parties  6 
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t>  Defendant  6  &  425 
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And  see  Assumpsit,  B. 
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Witness,  pi.  226 
d  Enticing  away  servants  ib, 

e  Keeping  mischievous  animals  13&4 26 
And  see  Appendix,  Action  on  the 
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(And  see  Evidence,  pi.  67-8) 
Appendix,  Action,  E.  f. 
Appendix, Action  on  the  case,  A.  g. 
h  Malicious  prosecution        15  &  426 
And  see  Witness,  pi.  66 
Appendix,  Action  on  the  case, 
A.  h. 
i  Misfeasance  in  driving  carriages    16 
And  see  Master  and  Servant,  pi.  8 
Pleading,  pi.  51 
Witness,  pi.  162 
B.  Torts  to  personal  property  ib. 

And  see  Distress,  A.  e. 

Mandamus,  pi.  1,2 
Frauds,  statute  of,  pi.  31 
Ship,  pi.  34-5 
a  Misfeasance  in  steering  ships        ib. 
And  see  Pleading,  pi.  56 
Ship,  pi.  126 
Witness,  pi.  163-9,  206 
b  Nonfeasance  ib. 

c  Obstruction  of  plaintiff's  trade      17 
d  Misrepresentations  of  solvency     ib. 
And  see  Frauds,  Statute  of,  pL  31 
Witness,  pi.  62,  192 
e  Deceit  in  sales  ]  8 

And  see  Assumpsit,  E.  b,  E.  g. 
f  Perjury  ib. 

And  see  Perjury. 
Appendix,  Statutes,  R  hh. 

ib. 


C.   Torts  to  real  property 

And  see  Nuisance, 
a  Obstruction  of  ways  ib. 

And  see  Agent,  pi.  99 
b  Obstruction  of  windows  ib. 

c  Nuisance  to  water  courses  19 

And  see  B.  b,  pi.  69 
Rivers, 
d  Negligence  in  enclosing  buildings  ib. 

And  see  Replevin,  pi.  5 
e  Injury  to  reversionary  interest     ib. 

And  see  Variance,  pi.  49 
Action  penal,  see 
Penal  action. 
Ad  valorem,  see 
Stamps,  pi.  6 
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Addition,  see       r 

Misdemeanor,  pi.  28 

Variance,  pi.  62-3 
Administrator,  see 

Executors. 
Admiralty,  see 

Action,  pL  14 

Agent,  pL  46 

Evidence, 'pi.  89,304,  84 

Ship,  pi.  121*2 
Admissions,  see 

Evidence,  H. 
Admissions  at  the  trial,  see 

Witness,  pL  283-4 
Adpromissor,  see 

Merger,  pi.  1 
Adultery,  see 

Action  on  the  case,  A.  a. 

Witness,  pi.  194 
Advertisement,  see 

Appendix,  Libel,  A.  a. 
Advice,  see 

Agent,  pi.  1 1 
Advowson,  see 

Witness,  pL  175 
Affidavit,  see 

Agreement,  pi.  35 

Escape,  pi.  2,  3 

Evidence,  pi.  35, 235-6, 236,  291 
294-5,  307,  318,  323-35     - 

Libel,  pi.  46 

Penal  action,  pi.  37 

Practice,  pi.  61-4-5,  97 

Statutes,  pi.  52 

Witness,  pi.  230 

Appendix,  Practice,  O,  and 
Stamps,  E. 
Affray,  see ' 
Arrest,  pi.  16 

Officer,  pi.  6, 9,  21 

AGENT  19 

A.  Rights  of  principal  against  agent 

20  <fr  426 

And  see  Insurance,  Q.  b. 
Appendix,  Agent,  A. 

B.  Rights  of  agent  against  principal  22 

And  see  Insurance,  Q,.  a. 
Officer,  pi.  31 
Variance,  pi.  20 

C.  Liability  of  Principal  to  third  per- 

sons 23 

And  see  Evidence,  pi.  230 

»ir— ~j J -i - _i    «•• 


a  On  contract  of  agent  23 

And  see  carrier,  pi.  46 

Landlord  and  tenant,  pi.  77-8 

Variance,  pi.  43-4. 

Vendor  and  purchaser,  pi.  12 

Appendix,  Agent,  C.  a. 
b  For  tort  of  agent  29 

And  see  D.  pi.  106 

Sheriff,  pi.  48 

Trover,  pi.  24 

Vendor  and  purchaser*  pL  15 

D.  Rights  of  principal  against  third 
persons  ib, 

E.  Liability  of  agent  to  third  persons  30 
And  see  Executors,  pi.  14,  16 

Frauds,  Statute  of,  pi.  31 
Vendor  and  purchaser,  pi.  55, 61 

F.  Rights  of  agent  against  third  per- 

sons 31 

Agent,  London,  see 

Attorney,  pi.  7,  8,  9,  12 

Witness,  pi.  40 
Agistment,  see 

And  see  Set-off,  pi.  9, 10,  11, 12, 13 

Bailment,  pi.  6 

AGREEMENT  32 

And  see  Bills  and  notes,  pi.  2, 6,  9 
Ejectment,  pi.  14 
Stamps,  B. 
Variance,  pi.  51 

A.  How  construed  ib. 
a  Where  agreement  affects  the  con- 
tracting parties  only                 ib. 

And  sec  Assumpsit,  pi.  1  • 

Ship,  pi.  37-8-9 

Variance,  pi.  41 

Appendix,  Agreement,  A-  - 
b  Agreement  in  respect  of  third  per- 
sons 33  &  427 
And  see  Agent,  pi.  120-1 

Baron  and  feme,  B.  b. 

Bills  and  notes,  pi.  348 

Frauds,  statute  of,  D. 

Insurance,  pi.  33 

Merger,  pi.  1 

Witness,  pi.  193-4-5 

B.  Valid  or  illegal  35 
And  see  Assumpsit,  pi.  2,  4.  ib.  A.  b. 

Insurance,  pU  7 

C.  Breach  of  agreement  ib. 
a  What  shall  be  ib. 
b  How  waved  36 
Alia  enormia,  see 
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Alias  fieri  fecial,  see 

Evidence*  pi.  8,  9 
Alibi,  see 

Evidence,  pL  10 

Misdemeanor,  pi.  32 

ALIEN  36 

And  see  Baron  and  feme,  pl«  24*5-6 
Bills  and  notes,  pi.  21,69,  70-1 
Evidence,  pi.  304 
Insurance,  pi.  1,  2,  98 ;  ibid.  B.  c 
Ship,  pi.  12 

Appendix,  Naturalization,  A. 
Alien  Bill,  see 

Alien,  pi.  2 

Appendix,  Naturalisation,  A.  n.  e. 
Allegiance,  see 

Appendix,  Naturalization,  A.  n.  e. 
Allocatur,  see 

Appendix,  Assumpsit!  D.  b* 
Allowance,  see 

Bankrupt,  H.  a. 
Allowance  of  bail,  see 

Sheriff,  pi.  5,  6 
Allowance  or  writ  of  error,  see 

Appendix,  Sheriff  C.  a. 
Alteration,  see 

Bills  and  notes,  A.  c. 

Appendix,  Bills  and  notes,  A.  c. 

Insurance,  F.  b. 

Witness,  pi.  290 
Alteration  of  property,  see 

Trover,  pL  8,  9, 10,  13, 34 

Vendor  and  purchaser,  pL  22-3-4, 
25-6-8 
Ambassador,  see 

Evidence,  pi.  69 
Ambassador's  Chapel,  see 

Evidence,  pi.  84 


Ejectment,  pL  21 
b  How  pleaded 


AMENDMENT 

And  see  Courts,  pi.  1 
Inquiry,  pi.  3 
Anchor,  see 

Variance,  pL  45 

ANNUITY 

And  see  Insurance,  pi.  3? 
Misdemeanor,  pi.  17 
Stamps,  pi.  7 
Variance,  pL  3 

A.  Memorial 

'  Form  of  memorial 
And  see  Attorney,  pi.  4$ 


37 


37 


ib. 
ib. 


B.  Consideration  when  recoverable      ib, 

Answer  at  the  house  of  party,  aee 

Bills  and  notes,  pi.  264 
Answer  on  the  premises,  see 

Ejectment,  pL  16, 17 
Answer  in  chancery,  see 

Evidence,  pi.  64-5,217,221-34 

Perjury,  pK  12,  13 

Witness,  pi.  283 
Ante  litem  metam,  see 

Evidence,  pi.  11, 136 

Sheriff,  pi.  13 
Anticipation,  payment  in,  see 

Bills  and  notes,  pi.  290 
Antigua,  see 

Insurance,  pL  60,  136 
Apothecary,  see 

Physician,  pi.  5, 6, 9, 10 
Appearance,  see 

Bail. 
Appearance  tec.  sUU.  see 

Baron  and  feme,  pi  32 
Application  of  moneys  paid,  see 

Debtor  and  creditor,  pi.  1,  4,  6 

Surety,  pi.  3 
Appointment,  see 

*  Evidence,  pL  95 
Appraisement,  see 

Distress,  pi.  6 

Evidence,  pL  200 

Set-oft;  pi.  3 

Variance,  pi.  65 

Waste,  pi.  4 

APPRENTICE  39 

And  see  Evidence,  pL  335 
Penal  action,  A.  a ;  A.  c 
Agent,  pi.  101 
Stamps,  pi.  3 
Statutes,  pL  18,  52 
Witness,  pi.  283,  n. 
Approved  bill,  see 

Vendor  and  purchaser,  85-6 

ARBITRAMENT  39 

And  see  Evidence,  pi.  21 

A.  Submission  ib% 

And  see  B.  b,  pi.  6,  8 
Agent,  pi.  44 

A.  Award  '    Ibid.  &  427 

And  see  Gaming,  pi.  6  » 
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Usury,  pL  18 

Appendix,  Arbitrament,  B. 
a  Operation  of  award  upon  the  mat- 
ten  referred  39 
And  see  Evidence,  pL  204 

Nuisance,  pi  32 
b  How  enforced  40 

And  see  Assumpsit,  F. 

Evidence,  C.  b.  .        * 

c  When  available  in  collateral  pro* 

ceedings  ib. 

And  siee  Assumpsit,  pi  106 

Evidence,  C.  c 

Pleading,  pi  41,  42 
d  How  construed  ib. 

C.  Arbitrator  fkx  &  427 
And  see  Appendix,  Arbitrament,  C. 

D.  Umpire. 

Army,  see 

Insurance,  pi.  30 
Army  Agent,  see 

Agent,  pi.  6 

ARREST  41 

A  On  cruil  process  ib. 

And  see  action  on  the  case,  A.  g. 
Ibid.  pi.  78 
Bankrupt,  B.  f. 
Evidence,  pL  216 
Penal  action,  pi.  29,  30-1 
Appendix,  Foreign  Laws, 

a  When  regular  ib. 

b  Protection  from  arrest  ib. 

€  Discharge  42 

And  see  Assumpsit,  pi.  6# 

B.  On  criminal  charges  ib. 

a  By  warrant  ib. 

b  Without  warrant  ib. 

Arrest  of  judgment,  see 

Action  on  the  case,  pi  43 

Pleading,  pL  12,  13. 
Arson,  see 

Felony,  pi.  18 
Articles  or  the  peace,  see 

Variance,  pL  81 
Asportation,  see 

Costs,  pL  4 

Gaming,  pi.  2 

Trespass,  pL  16 
Assault,  see 

Arrest,  pi.  15,16 

Misdemeanor,  pi.  4 

Officer,  pi.  5,  9 


Fife. 
Assessment,  see 

Landlord  and  tenant,  pi  29 
Assets,  see 

Evidence,  pi.  226 

Executors,  (tc.  B. 

Witness,  pi.  93 
Assignee,  see 

Bankrupt,  F. 

Covenant,  6.  a. 

Insolvents,  pi.  3,  4 
Assignment  of  chose  in  action,  see 

Arbitrament,  pi.  12 

Agreement,  pi  22 

Bankrupt,  O.  c 

Baron  and  feme,  pi.  31 

Sheriff,  A.  b. 
Assignment  of  copyright,  see 

Literary  property,  D. 

Appendix,  Literary  property,  D. 
Assignment  of  lease,  see 

Frauds,  statute  of,  A.  b. 

Appendix,  Frauds,  statute  of,  A*  b. 

Appendix,  Practice,  E.  c. 

ASSUMPSIT  42 

'    And  see  Limitation  of  Actions,  A. 

A.  Consideration  ib* 

And  see  Variance,  pL  94 
a  Where  sufficient  lb. 

And  see  Agent,  pi  26 
Agreement,  pi  31 
Insolvents,  pi  16 
Pleadiug,plll 
b  Illegal  43 


B.  Indebitatus  for  work  and 

labour  44 

And  see  Arbitrament,  C. 

C.  Indebitatus  where  maintain- 
able  in  respect  of  special 
contract  ib.  &  427 

And  see  E.  c,  pi  81-2-3 
Action,  E.  c. 

Agreement,  pi.  26,  ib.  E.  c. 
Gaming,  pi  2 
Ship,  144-6 
Appendix,  Assumpsit,  C. 

D.  Indebitatus  for  money  paid  46 
E  By  surety  against  principal          ib. 

And  see  Limitation  of  actions,  pi.  7. 
b  Against  a  co-surety  47  4-127 

And  see  Action,  pi  47 
Appendix,  Assumpsit,  D.  b. 
I  c  On  other  implied  promises  47 

I  *  • 4    -  «  • _1         MA 
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Agent,  pi.  35 
Fqreign  laws,  pi.  1 
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E.  Indebitatus  for  money  fad  and  receh- 

And  see  Agent,  A.  1Q 

Execution,  pi.  8 

Interest,  pi.  11, 1Q,  17 

Appendix,  Legacy, 
a  To  try  the  right  to  an  office         ib. 
b  To  recover  money  paid  by  mistake 

ib. 
And  see  D.  c.  pL  63 

Gaming,  7,  8 
Insurance,  pi.  71 ,  244 
Set  off,' pi.  3 
c  Upon  failure  of  consideration        50 

&345 
And  see  Appendix,  Assumpsit,  E.  c. 
d  Upon  rescinding  contract  .  50 

e  To  recover  money  obtained  by 

Fraud  ib.  &  428 

And  see  Appendix,  Assumpsit,  E.  e. 
f  For  money  paid  by  one  party  to  an 

illegal  contract  to  the  other      51 
g  For  money*  paid  by  constraint  .     ib. 
And  see  Agent,  E. 
Bastard,  A.  b. 
Penal  action,  pi.  31 
h  For  money  paid  under  legal  pro- 
cess 52  &  428 
And  see  Execution,  pi.  8 
F.  Non-assumpsit  .  ib. 
Assumpsit  on  account,  see 
Action,  E.  a. 
Appendix,  Action,  E.  a. 
Assumpsit  or  covenant,  see 
Action,  E.  b. 
Covenant,  C. 
Deed,  pi.  1. 
Partners,  pi.  252 
Assumpsit,  special  or  indebitatus,  see 
Action,  E.  c. 
Assumpsit,  C. 
Bills  and  notes,  I,  d. 
Gaming,  pi.  2. 

Vendor  and  purchaser,  C.  D.  F. 
Attainder,  see 

Felony,  pi.  7 
Attending  trial,  see 

Practice,  M.  b. 
Attesting  witness,  see 

Witness,  G. 

ATTORNEY  53 

And  see  Evidence,  pi.  87 

Infant,  pi.  1 

Manor,  pi.  3 


P«g* 


Pleading,  pi.  9 
Practice,  pi.  1,  2,61,83-4 
.   Vendor  and  purchaser,  pi.  71 
Appendix,  Bankrupt,  B,  h. 

A.  Certificate  '  53 

B.  BiU  of  costs  54 
And  see  Infant,  pi.  2b 

.Witness,  pi.  185-6 
Appendix,Frauds,  statute  of,  D.  b. 
a  Delivery  of  ib.  &4S8 

And  see  Appendix,  Attorney,' 

C.  Liability  for  misconduct  56 
.  And  see  Defamation,  pi.  1, 2 

a  PlaintiJPs  loss,  how  proved  ib. 

b  Defendant,  how  shewn  to  be  an 

attorney  ib. 

c  Gross  negligence,  what  shall  be  ib, 
d  Effect  of  negligence  57 

D.  Summary^  jurisdiction  of  the  court 
over  ib. 

E.  Privileges  ib.- 
I     And  see  Defamation,  pi.  1,2 

Pleading,  pi.  9 

Attorney  general,  see 

Practice,  pi.  100 

Witness,  pi.  43 
Attorney,  power  of,  see 

Agent,  pL  46,  66 

Witness,  pi.  109 
Attornment,  see 

Landlord  and  tenant,  pi.  38 

Power,  pi.  4 

AUCTION  67 

And  see  Frauds,  statute  *£pL  7,  8,  9 
Pleading,  pi.  53 

A.  Rights  and  liability  of  auctioneer   ib. 

And  see  Appendix,  Trover,  B. 
a  Rights  against  vendor  ib. 

b  Rights  of  auctioneer  against  ven- 
dee 58 
c  Liability  of  auctioneer  to  ven- 

_     .     .dee  ib.  fc.  428 

d  Liability  to  vendor  429. 

And  see  Vendor  and  purchaser,  pL 

58 


B.  Rights  and  duties  of  vendee 

C.  Auction  duty 


58 
ib.. 


Auter  action  pendant,  see 
Abatement,  B.  c. 
Action,  pi.  17 
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Authority,, 

Agent,  C. 
Average,  see 

Insurance,  E.  b,  F.  e,  L.  f. 
Averment,  see 

Pleading,  A.  c. 
Avowry,  see 

Distress. 
Award,  see 

Arbitrament,  B. 

Gaming,  pi.  6 

Usury,  pi.  18 

Appendix,  Arbitrament,  B. 

•    BAIL 
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59 
ib. 


A.  Bail  below 
And  see  Deed,  B. 

Witness,  pi.  46-8,  197  , 

B.  Bail  above  fl>. 
And  see  A.  pi.  8 

Assumpsit,  pi.  42-3-7-8 
he  re  facias,  pi.  1 

Witness,  pi.  47 

Appendix,  Frauds,  statute  of,  D.  b. 

Appendix,  Practice,  O. 
Bail  bond,  see 

Bail,  A. 

Sheriff,  B.  b. 

Witness,  pi.  197 
Bail  in  criminal  cases,  see 

Appendix,  Justices  of  the  peace,  A. 
Bailee,  see 

Agent. 

Bailment. 

Carrier. 

Trover,  pi.  4, 6, 6,  8,  9,  10,  17-8, 
19,20-4,32-3-4-6,40-1 
Bailiff,  see 

Penal  action,  pL  29,  30-1 

Sheriff,  C. 

Ship,  pi.  126 

BAILMENT  69 

And  see  Trespass,  pi.  17,  18 

A.  Liability  of  borrower  for  hire        ib. 

As  to  the  liability  of  the   hirer  to 
third  persons,  see 
Action,  pi.  38-9 
And  as  to  the  remedy  of  the  owner 
against  third  persons,  see 
Action,  pi.  71-2 
Trespass,  pi.  17,  18 
And  as  to  the  terms  of  the  contract 
of  hiring,  see 


B.  Liability  of  keeper  for  hire  60  &  429 

And  see  Auction,  pi.  6 

Appendix,  Bailment,  B. 
Baker,  see 

Misdemeanor,  pL  6 
Baltic,  see 

Insurance,  pL  88. 
Banker,  see 

Agent,  pi.  17 

Annuity,  pi.  1,  4 

Assumpsit,  pi.  71 

Bills  and  notes,  pL  90, 160-3-5-7, 
170,251,283-4-5,291 

Lien,  pi.  12,  25 

Usury,  pi.  2,  10,  12 

Appendix,  Assumpsit,  E.  e. 
Banking-house,  see 

Bills  and  notes,  pL  160-7,  333 
Bank-notes,  see 

Assumpsit,  pi.  78 

Bankrupt,  pi.  110, 162-3-4-6,  200 

Debtor  and  creditor,  pi.  7 

Evidence,  pi.  327 

Felony,  pi.  3, 4,  23 

interest,  pi.  1,  27-8-9 

Tender,  pi.  1,  2,3,6,8,  9 

Trover,  pi.  13 

Appendix,  Tender,  A. 

BANKRUPT 

And  see  Pleading,  pi.  35 
Auction,  pi.  1 1 
Witness,  pi.  250-1-2 

A.  Trading 
And  see  Libel,  pi.  9, 10 
Appendix,  Variance,  A. 


61 


ib. 


T*       •     t 


B.  Act  of  bankruptcy  6* 

And  see  Evidence,  pi.  36 
Witness,  pi.  556-7 
Appendix,  Variance,  B. 
a  Departing  the  realm  ib. 

And  see  B.  c,  pi.  26  H.  d.  pi.  195 
b  Beginning  to  keep  house  63 

And  see  H.  d.  195 
c  Absenting  himself  ib. 

And  see  H.  d.  195 
Appendix,  Bankrupt,  B.  h. 
d  Departing  from  dwelling  House  ib. 

And  see  H.  d.  195 
e  Fraudulent  conveyance  64 

And  see  B.  h.  pi.  47 
f  Lying  in  prison  ib. 

g  Whether  purged  65 

u     r* *~J  *k     I»    AQft 
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And  see  Appendix,  Bankrupt,  B.  h. 

C.  Petitioning  Creditor  65,429 

And  see  felony,  pL  25*6 
Appendix,  Bankrupt,  C. 
Limitation  of  action*,  pi.  9 

D.  Commission  68 
And  see  G.  a.  pL  159,  100-1 

Perjury,  pi.  24 

Variance,  pi.  88 

Witness,  pL  287 
As  to  the  form  of  the  commission,  see 

I.  cpL  216 
And  as  to  the  supersedeas,  see 

Evidence,  pi.  23 
a  Under  what  circumstances  valid  ib. 
b  By  whom  it  may  be  impeached    69 

And  see  Estoppel,  pi.  5 
c  How  contested  ib. 

And  see  Appendix,  Bankrupt,  D.  c. 

E.  Operation  of  the  assignment  upon 

property  in  the  hands  of  the  bank- 
rupt 70 

a  As  vendee  ib. 

b  As  indorsee  ib. 

c  As  reputed  owner               71  4*430 

And  see  Ship,  pL  4 

d  As  trustee  ib. 

e  Where  no  beneficial  interest  72 

f  Upon  partnership  property  ib. 

F.  Assignees  ib. 
And  see  Witness,  pi.  250-1-2 

a  Authority  of  assignees  ib. 

b  Actions  by  assignees  73  4*429 

And  see  D.  b ;  D.  e, 

Abatement,  pi.  4 

Evidence,  pi.  227-31 

Variance,  pi.  4 

Vendor  and  purchaser,  pi.  46  * 

Appendix,  Abatement,  B.  a. 

Appendix,  Practice,  K. 
c  Liability  of  assignees         74  4-  430 
And  see  action,  pi.  9 

Interest,  pi.  1 

G.  Transactions    with  bankrupt  where 

protected  76 

a  Payments  to  bankrupt  ib. 

And  see  F.  b.  pi.  1 33 
Assumpsit,  pi.  85 
b  Payments  by  bankrupt  ib. 

C  Transfers  from  bankrupt  76 

And  see  Assumpsit,  pi.  102 
Appendix,  B.  kk. 

Rights  and  duties  of  bankrupt       78 


Age. 

And  see  Felony,  pi.  264 

a  Allowance  ib. 

b  Interest  in  property  acquired  after 

the  bankruptcy  79 

c  Protection  from  arrest  ih. 

d  Liability  upon  a  new  promise       ib. 

And  see  Infant,  A.  c. 

I.  Certificate  80 

And  see  Agreement,  pL  46 

Witness,  pi.  55-9,  63-54-7,  84, 
105,  204. 
a  To  what  demands  a  bar  ib. 

And  see  Agreement,  pi.  32 

Limitation  of  actions,  pi.  29 
b  How  pleaded  81 

c  How  avoided  ib. 

Banns,  see 

Evidence,  pL  211 
Baptism,  see 

Abatement,  pi.  7 
Bar,  see 

Nuisance,  pi.  12, 13, 14 
Barbadoes,  see 

Bills  and  notes,  pi.  260 

Insurance,  pi.  138-0 
Barber's  company,  see 

Physician,  pi.  11 
in  and  sale  of  goods,  see 

Set-off,  pi.  17 

Stoppage  in  transitu,  pi.  24 

Vendor  and  purchaser,  pi.  29,  34 
Bargain  and  sale  of  lands,  see 

Release,  pi.  1 

Vendor  and  purchaser,  pi.  91 
Barge,  see 

Pleading,  pi.  50 

Witness,  pi.  163 
Bargeman,  see 

Action,  pi.  37 

Action  on  the  case,  pi.  69 
Barn,  see 

Waste,  pi.  3 

BARON  AND  FEME         82 

And  see  action,  pi.  3, 22-3 
Action  on  the  case,  A.  a,  A.  b. 
Attorney,  pi.  37 
Evidence,  H.  i. 
Execution,  pi.  1 
Vendor  and  purchaser,  pi.  98 
Witness,  B.  a;  Ib.pl.  138 
As  to  divorce,  see 

Evidence,  pi.  38-9 
Foreign  laws.  pi.  5 
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A.  Marriage  82 
And  see  Misdemeanor,  pi.  1 

a  How  proved  ib. 

And  see  Evidence,  pi.  211 
b  Promise  of  marriage  83 

And  see  Evidence,  pi.  213 
Frauds,  statute  of,  pi.  9,  n. 
Stamps,  pi.  17 

B.  Act  of  wife  whom  it  affects  ib. 

a  Herself  ib. 

And  see  Deed,  pi.  7,  8    ' 
Misdemeanor,  pi.  27 
b  Husband  84 

c  Person  who  passes  for  her  hus- 
band 8G  &  430 
And  see  Appendix,  Baron  and  Feme, 
B.  c. 
d  Strangers  86 
And  see  Execution,  pi.  1 

Barratry,  see 

Insurance,  I.  e. 
Witness,  pi.  168 


BARRISTER 

And  see  Practice,  H.  ;  K.  f. 
Witness,  B.  c  ;  D.  d. 

Barter,  see 

Assumpsit,  pi.  32-3-5 


87 


87 


ib. 
ib. 

ib. 


BASTARDS 
And  see  Witness,  pi.  12 

A.  Liability  of  putative  father 
a  At  common  law 

And  see  Assumpsit,  pi.  106 
b  By  statute 

And  see  Arrest,  pi.  13 

Baskets,  see 

Misdemeanor,  pi.  18,  19 
Bathing,  see 

Misdemeanor,  pi.  6 
Battery,  see 

Parent  and  child,  pi.  3 

Trespass,  pi.  1 1 
Bawdy-House,  see 

Baron  and  feme,  pi.  43 
Beer,  see 

Agreement,  pi.  40-1-2-3-4-5 

Landlord  and  tenant,  pi.  6,  7,  8, 
9,  10 

Covenant,  pi.  12, 13 
Bellman,  see 
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Benefit  Club  or  Society,  see 

Misdemeanor,  pL  14 

Stamps,  pi.  5 

Statutes,  pi.  53 
Berbice,  see 

Insurance,  pi.  138-9 
Bermuda,  see 

Bills  and  notes,  pi.  262 
Bible,  see 

Evidence,  pi.  135-6 
Bill  in  equity,  see 

Evidence,  pi.  47,  64,  221-34 

Perjury,  pi.  11,  12,  13 
Bill  of  costs,  see 

Attorney,  B. 

Appendix,  Attorney,  B. 
Bill  of  lading,  see 

Carrier,  pi.  17 

Evidence,  pi.  202 

Insolvents,  pi.  20 

Insurance,  pi.  43,  233 

Ship,  C. 

Stoppage  in  transitu,  pi.  1 

BILLS  AND  NOTES  88 

And  see  Insolvents,  pi.  9,  10,  12, 
15, 16,  17 
Misdemeanor,  pi.  13 
As  to  parties  collaterally  liable  in  re- 
spect of  bills,  see 
Ship,  pi.  49,  97-8 

A.  When  valid  89 
And  see  Stamps,  D. 

a  Form  of  bill  or  note  89  <$•  430 

And  see  Variance,  pi.  7 
Appendix,  Bills  and  notes,  A.  a. 
b  Distinction  between  bill  and  note  91 
c  Alteration  ib.  &  431 

And  see  Stamps,  D. 

Appendix,  Bills  and  notes,  A.  c. 

B.  Consideration  ^  92 
As  to  notice  to  dispute  consideration, 

see  Practice,  E.  d. 
a  Sufficient  in. 

b  Legal  93 

c  Fraudulent  95 

d  When  affected  or  extinguished  by 
bill  ib. 

And  see  Ship,  pi.  65,  98,  103 
Stoppage  in  transitu,  pi.  4 

C.  Transfer 
And  see  Appendix,  Agent,  A. 

a  How  made 

AnJ  ae<»  Vnrinnr*.  «1 


96 
ib. 
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b  Bj  whom  97 

And  see  Baron  and  feme,  pL  55-6 

Variance,  pL  8 
c  At  what  time  ib. 

And  see  Variance,  pi.  27 

Bankrupt,  E.  b. 


98  &  431 
ib. 


D.  Acceptance 
a  What  shall  be 

And  see  Infant,  pi.  23 

Appendix,  Bills  and  notes,  D.  a. 
b  Special  Acceptance  100 

'  And  see  E.  pi.  160-7-8-9,  171 

Appendix,  Variance,  A. 
c  Hew  cancelled  101 

d  Acceptor  pf  bill  and  maker  of  note 
how  far  liable  ib. 

And  see  pi  222 
Usury,  pi.  7,  1 1 
e  Where  discharged  102 

And  see  Bank  nipt,  pi.  213-4 
Appendix,  Assumpsit,  E.  e. 
Appendix,  Trover,  B. 

E.  Presentment/or  payment  104 
a  When  necessary  ib. 

And  see  Ship,  pi.  187 
Stamps,  pi.  44 
b  At  what  time  ih. 

c  At  what  place  105  &  431 

F.  Protest  ib. 
And  see  Limitation  of  actions,  pi.  31 

G.  Notice  of  dishonor  106 
a  How  given                         ib.  &  431 

And  see  Appendix,  Bills  and  notes, 
G.  a. 
b  When  necessary  108  &  431 

And  see  Appendix,  Bills  and  notes, 
G.  b. 
c  Consequence  of  neglect  1 1 1 

d  When  waved  ib. 

And  see  Evidence,  pi.  205 
Limitation  of  actions,  A.  d. 

H.  Liability  of  drawer  and  indorser  1 12 
a  When  liable  ib. 

And  see  1.  e,  pi.  350 
Agent,  pi.  16 
Usury,  pi.  20 
b  To  what  extent  114 

And  see  I.  e,  pi.  349 
c  Where  discharged  ib. 

I.  Action  115 

And  see  Appendix,  Practice,  M.  e. 
Title  of  plaintiff  ib.  &  432 

And  see  Assumpsit,  pi.  107 
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Insolvents,  pi.  62 
Limitation  of  actions,  pi.  3,  8, 13 
b  At  what  period  right  of  action  at- 
taches 117 
And  see  Insolvents,  pi.  9 
c  Facts  necessary  to  be  proved       118 
And  see  Evidence,  H.  f. 
Witness,  D.  c. 
d  Indebitatus  assumpsit  in  respect 

of  notes  and  bills  121 

And  see  Set-off,  pi.  34-5 
e  Trover  for  notes  and  bills  122 

And  See  Trover. 

Bill  of  health,  see 

Ship,  pi.  41 
Bill  of  Middlesex,  see 

Perjury,  pi.  4 

Process,  pi.  1 
Bill  oi  parcels,  see 

Stamps,  pi.  33-3 
Bill  of  particulars,  see 

Practice,  B. 

Vendor  and  purchaser,  pi.  63-4 
Bill  of  sale,  see 

Ship,  pi.  3,  10,  12,  13,  17 

Vendor  and  purchaser,*  G. 
Billiard  table,  see 

Trespass,  pi.  32 
Bishop,  see 

Vestry,  pi.  7 
Blacksmith,  see 

Penal  action,  pi.  6 
Blank  indorsement^  see 

Bills.and  notes,  pi.  84-5-7-9,  273, 
338 

Deed,  pi.  3,  12,13 

Appendix,  Bills  and  notes,  I.  a. 
Blanks,  see 

Deed,  B.  d. 

Variance,  pi.  73 

Insolvents,  pi.  7,  8 
Block  of  stone,  see 

Trover,  pi.  42 
Boat,  see 

Trover,  pi.  30 

BOND  122 

And  see  Deed, 
Gaming,  pi.  18 
Usury,  pi.  24-9 
Variance,  pi.  6,  97-8 
Appendix,  Limitation  of  actions, 

A.  a. 
Appendix,  Bond,  B. 

A.  Condition  how  construed.  ik 
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B.  Damages,  how  assessed  123 

And  see  Penalty,  F. 
HiL   12  E.  2.  fb.  376;  Pothier, 
Traite  du  Contrat  de  Vente, 
num.  76.     McArthur  v.  Lord 
Seaforth,  2  Taunt.  267 

C.  Bond  where  satisfied  124 
And  see  Debtor  and  Creditor,  pL  8 

Stamps,  pi.  42 

Books,  see 

Evidence,  F. 

Literary  property. 
Bookbinder,  see 

Penal  action,  pi.  13,  14,  15 
Book-keeper,  see 

Agent, 

Witness,  pi.  164 
Borrower,  (commodatarius)  see 

Trespass,  pi.  17 
Borrower,  (conductor  rei)  see 

Action,  pi.  38-9,  71-2 

Bailment,  A. 

Evidence,  pi.  208 

Trespass,  pi.  18 

Appendix,  Trover,  B* 
Borrower,  (mutuum  accipiens)  see 

Assumpsit,  pi.  38 

Evidence,  pi.  327 

Gaming,  pi.  9 

Insurance,  pi.  27 

Interest,  pi.  1 1 

Usury,  A.  (a)  ;  ib.  pi.  17, 21-2 
Bottomry,  see 

Partner,  pi.  26-7 

Variance,  pi.  6 
Bought  and  sold  notes,  see 

Agent,  pi.  37-8 

Frauds,  statute  of,  pi.  18 
Box-keeper,  see 

Evidence,  pi.  308 
Breach  of  the  peace,  see 

Officer,  pi.  9 
Breach  of  trust,  see 

Trustee,  pi.  2 
Bread,  see 

Misdemeanor,  pi.  7 
Breaking  bulk,  see 

Insurance,  pi.  137 
Brewers,  see 

Agreement,  pL  40-1-2*3-4-5 
Bribery,  see 

Stamps,  pi.  52 

Witness,  pi.  189 
Bricks,  see 

Statutes,  pL  2 


Bridges,  see 

Nuisance,  C. 
Broker,  see 

Action,  pL  31 

Agent,  pi.  22-3-4-5,  30-4 

Bond,  pi.  5 

Frauds,  statute  of,  pi.  19,  20-1-2, 

23-4 
Insurance,  Q. 
Brokerage ,  see 

Misdemeanor,  pi.  17 
Usury,  pi.  30 
Builder,  see 

Agreement,  pi.  4 
Assumpsit,  pi.  11,  12,  13 
Building,  see 

Bankrupt,  pi.  1 1, 12,  13 
Evidence,  pi.  225 
Penal  action,  pi.  34* 
Stamps,  pi.  64 
Building  lease,  see 

Landlord  and  tenant,  pi.  5 
Stamps,  pL  64 
Bull,  see 

Action,  pi.  7 
Buoy,  see 

Action  on  the  case,  pi.  69 
Burglary,  see 

Appendix,  Trespass.  C.  a. 
Bust,  pirating,  see 

Penal  action,  pi.  44-6 
Bye-law,  see 

Variance,  pi.  64 
Cabin,  see 

Assumpsit,  pi.  6 
Calico  printers,  see 
Lien,  pi.  29 
Trover,  pi.  4 
Canada,  see 

Bills  and  notes,  pi.  259 
Canal  company,  see 

Title,  pi.  1 
Canary  islands,  see 

Insurance,  pi.  248 
Cancelling  acceptance,  see 
Bills  and  notes,  D.  c. 
Candidate,  see 

Evidence,  pi.  296 
Agent,  pi.  80 
Capias  ad  respondendum  by  original, 
see  Limitation,  pi.  1 1 
Tender,  pi.  31 
Capias  ad  satisfaciendum,  see 
Execution,  pi.  9,  10 
Appendix,  Action,  E.  f. 
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Caption  of  indictment,  see 

Witness,  pi.  214 
Captor,  see 

Insurance,  pi.  30-1 
Cards,  see 

Gaming,  pi.  2 
Cargo,  see 

Variance,  pi.  2 
Caricature,  see 

Libel,  1«,  36 
Carriage,  see 

Frauds,  statute  of,  pi.  28 
Carriages,  misfeasance  in  driving,  see 

Action  on  the  case,  A.  i. 


CARRIERS 


125 


And  see  Limitation  of  Actions,  pi.  10 
Penalty,  pi.  3 

Stoppage  in  transitu,  pi.  616 
Trover,  pi.  17,  18, 19,  20 

A.  Ownership  of  carriage  ib. 
And  see  Evidence,  pi.  88 

Partners,  pi.  4,  5, 6,  9, 12,  13 

B.  Conveyance  of  persona  ib. 
And  see  Action  on  the  Case,  A.  i. 

Ship 

Tender,  pi.  18,  19 

C.  Conveyance  of  goods  126 
a  Carrier  to  whom  responsible  ib. 
b  To  what  extent  ib. 

And  see  Trover,  B. 

Appendix,  Carrier,  C.  b. 
Appendix,  Trover,  B. 

D.  Pleadings  129 

E.  Evidence  ib. 

Case  or  replevin,  see 

Replevin,  A. 
Case  or  trespass,  see 

Action,  E.  f. 

Appendix,  Action,  E.  f. 
Cast,  see 

Penal  action,  pi.  45 
Catalogue,  see 

Frauds,  statute  of,  pi.  25 
Certain  number,  see 

Variance,  pi.  29,  30 
Certainty,  see 

Covenant,  pi.  1 
Certificate,  see 

Action,  pi.  53 

Attorney,  A 

Bankrupt,  E. 


P»ge. 

Costs,  pi.  3, 13,  19 

Game,  pi.  4,  7,  n. 

Felony,  pi.  20 
Certiorari,  see 

Statutes,  pi.  16 

Appendix,  Information 
Chancery,  see 

Costs,  pi.  8,  19 

Variance,  pi.  88 
Change  of  residence,  see 

Bills  and  notes,  pi.  226 
Charter  party,  see 

Agent,  pi.  99 

Condition,  pi.  1,2 

Ship,  B. 
Chattel  interest,  see 

Ejectment,  pi.  22 
Cheat,  see 

Misdemeanor,  pi.  5 
Check,  see 

Agent,  pi.  17 

Annuity,  pi.  4 

Bills  and  notes,  pi.  81,  100,  115, 
136,  163-4-5,  208 

Evidence,  pi.  327 

Misdemeanor,  pi.  15 

Stamps,  pi.  51 

Trover,  pi.  7 

Usury,  pi.  12 

Appendix,  Assumpsit,  E.  e. 

Appendix,  Debtor  and  Creditor. 
Children,  see 

Execution,  pi.  10 

Infant. 

Parent  and  child. 
Chimney  sweeper,  see 

Misdemeanor,  pi.  27 
Chirograph,  see 

Evidence,  pi.  30 
Chose  in  action,  assignment  of,  see 

Agreement,  pi.  20-1-2-3-4 
Chronometer,  see 

Infant',  pi.  1 1 

Appendix,  Bailment,  B. 
Churchwardens,  sec 

Evidence,  pi.  1,104,  195,  201 

Vestry,  pi.  1,2,  3,  4 
Clandestine  removal,  see 

Distress,  pt.  3,  4,  5 

Appendix,  Statutes,  B.  hh. 
Clearancefsee 

Ship,  pi.  90 
Clearing  house,  see 

Bills  and  nctes,  pi.  115,  167 
Clergymen,  see 

Evidence,  \  .  201-1 1 
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Clerk,  see 

Agent,  pi.  48,  102-17 

Assumpsit,  pi.  20 

Attorney,  pi.  6 

Felony,  pi.  5. 

Practice,  pi.  1,2 

Witness,  C.  I ;  ib.  pi.  198 

Stamps,  pi.  41 
Clerk  of  the  market,  see 

Statutes,  pi.  63 
Clerk  of  the  peace,  see    * 

Insolvent,  pi.  3,  4,  6,  6 
Clothes,  see 

Carrier,  pi.  13 

Vendor  and  purchaser,  pi  77 
Club,  liability  of  member  of,  see 

Appendix,  Action,  C.  b. 
Coach,  see 

Action  on  the  case,  A.  i. 

Carriers. 
Coach-makers,  see 

Frauds,  statute  of,  pi.  28 

Penal  action,  pi.  6, 11 
Coal-meters,  see 

Variance,  pi.  26 
Coal-notes,  see 

Bills  and  notes,  pi.  180,  n. 
Coals,  see 

Penal  action,  pi.  51 

Variance,  pi.  17 

Vendor  and  purchaser,  pi.  8 
Cock  fighting,  see 

Gaming,  pi.  16 
Coffee-house,  see 

Insurance,  pi.  262 
Cognizance,  see 

Replevin,  pi.  7 
Cognovit,  see 

Assumpsit,  pi.  100 
Coining,  see 

Felony,  pi.  10,  11 
Collateral  undertaking,  see 

Frauds,  statute  of,  D.  b. 

Appendix,  Frauds,  statute  of, 
D.b. 
Collector,  see 

Landlord  and  tenant,  pi.  29 
Colliery,  see 

Statutes,  pi.  67 
Collusion,  see 

Arrest,  pi.  8 

Foreign  attachment,  pi.  5 
Colonel,  liability  of,  see 

Appendix,  Action,  A. 
Colonial  chancery,  see 

Foreign  judgments,  pL  6 
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Colonial  court,  see 

Foreign  judgments. 

Jurisdiction,  pi.  3 
Colonial  judgment,  see 

Foreign  judgments. 
Colonial  produce,  see 

Agent,  pi.  34 
Colonial  seal,  see 

Foreign  judgments,  A. 
Colorable  possession,  see 

Vendor  4*  purchaser,  pi.  94-7-8-9 
Commencement  of  action,  see 

Evidence,  pi.  42 

Penal  action,  pi.  64 

Pleading,  A.  a. 
Commencement  of  war,  see 

Evidence,  pi.  69 
Commission,  see 

Agent,  pi.  29, 33-4-6 

Insurance,  pi.  28 
Commission  day  at  nisi  prius,  see 

Practice,  pi.  59,  60 
Commission  of  bankrupt,  see 

Bankrupt,  D. 

Appendix,  Bankrupt,  D. 
Commission,  military,  see 

Agent,  pi.  5 
Commissioners  of  inclosure,  sec 

Variance,  pi.  53-4 

Vendor  and  purchaser,  pi.  01 
Commitment,  see 

imprisonment,  pi.  1 

Justices  of  the  pi»acc,  C  a. 
Commoriutum,  sec 

Trespajw,  pi.  17 

COMMON  129 

And  see  Custom,  pi.  3 
Evidence,  pi.  248 
Way,  pi.  2 
Witness,  pL  150-1 

Comparison  of  hands,  see 

Evidence,  pi.  156-8,  161-3-4-6-7, 
169,  170-1-2-3 
Competency  of  witnesses,  see 

Witness,  C. 
Composition  with  creditors,  see 

Insolvents,  B. 
Compound  interest,  see 

Interest,  B.  b. 
Compounding  prosecution,  see 

Agreement,  pi.  34-5-6 

Bankrupt,  180-1 

Bills  and  notes,  B.  b. 

Pleadin&r,  pi.  49 
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Compromise,  see 

Evidence,  pi.  162 

Infant,  pi.  1,  2 
Concealment,  see 

Insurance,  I. 

Vendor  and  purchaser,  A.  c 
Concerted  act  of  bankruptcy,  see 

Bankrupt,  A.  h. 

Appendix,  Bankrupt,  A.  h. 
Conclusive  evidence,  see 

Evidence,  I.  c 
Condemnation,  see 

Insurance,  pi.  31 
Condictio,  indebiti,  see 

Agent,  pi.  122 

Assumpsit,  E.  b,  c,  d,  e,  f,  g,  h/ 

Bills  and  notes,  pi.  241 

Appendix,  Assumpsit,  E.  h. 
Condition,  see 

Bond,  A. 

Appendix,  Naturalization,  A. 
Conditional  abandonment,  see 

Insurance,  pi.  209 
Conditional  sale,  see 

Vendor  and  purchaser,  A.  b. 
Conditions  of  sale,  see 

Auction,  pi.  9,  10 


CONDITIONS  PRECEDENT 
And  see  Practice,  pi.  73 


129 


ib. 


A.  What  shall  be 
And  see  Vendor  and  purchaser,pl.  9, 
10,70 

E.  How  to  be  performed  130 

And  see  Pleading,  pi.  7,  12 

Confession,  see 

Evidence,  H.  a. 
Conscience,  court  of,  see 

Inferior  courts,  A. 
Conscientious  consideration,  see 

Appendix,  Frauds,  statute  of,  C.  a. 
Consent,  see 

Appendix,  Practice,  M.  e. 
Consequential  damage,  see 

Libel,  pi.  I 

Master  and  servant,  pi.  7 

Pleading,  pLlB,  16 
Consideration,  see 

Annuity,  B. 

Assumpsit,  A.  &  E.  c. 

Appendix,  Assumpsit,  E.  c. 

Bills  and  notes,  pi.  93l  100 

Execution,  pi.  7 


Page. 
Pleading,  pi.  32 

Appendix,  Frauds,  statute  of,  C.  a. 
Consignment,  see 

Agent,  pi.  8,  9,  16 

Bills  and^otes,  pi.  228-9 

Ship. 

Stoppage  in  transitu. 
Conspiracy,  see 

Action  on  the  case,  pi.  58 

Costs,  pi.  19 

Evidence,  pi.  254 

Misdemeanor,  A.  ib.  pi.  25,  30 

Appendix,  Misdemeanor,  A. 

Statutes,  pi.  25 
Constable,  see 

Officer. 

Evidence,  pi.  183 

Variance,  pi.  80 
Construction,  see 

insurance,  F.  e  ;  H.  a 

Perjury,  pi.  1 
Consul,  see 

Evidence,  pi.  73 
Contemporaneous  declarations,  see 

Evidence,  pi.  250, 300-1-2 

Misdemeanor,  pi.  41 

Usury,  pi.  44-5 

Witness,  pi.  9,  10,64 
Contempt  of  court,  see 

Justices  of  the  peace,  C.  a. 
Continuando,  see 

Pleading,  pi.  14 

Trespass,  pi.  33-4 
Continuation  policy,  see 

insurance,  pi.  69,  70.  bis. 
Continuing  guarantee,  see 

Agreement,  pi.  27-8-9r  30 
Contract,  see 

Agreement 

Vendor  and  purchaser,  A.  a,  b. 
Contribution,  see 

Action>  pi.  47 

Assumpsit,  pi.  40-1-2, 62 

Sheriff,  pi.  46 

Ship,  pi.  158-9 

Surety,  B. 

Appendix,  Assumpsit,  D.  b. 
Conversion,  see 

Trover,  B. 

Appendix,  Trover,  B. 
Conveyance,  see 

Title,  pi.  1 ,  2 

Vendor  4*  purchaser,  pi.  54,  70-1 
Conviction,  see 

Evidence,  pi.  6,  7,  10 

Felony,  pi.  17 
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Conviction,  see 

Justices  of  the  peace,  pi.  2,  3 

Witness,  pi.  180,214 

Appendix,  Information. 
Convoy,  see 

Agent,  pi.  51-2 

Insurance,  G.  e ;  K.  £ 
Convoy  bond,  see 

Insurance,  pi.  162 
Conusance,  see 
Courts,  pi.  1 

Jurisdiction. 
Co-obligors,  see 

Assumpsit,  D. 

Surety. 
Copenhagen,  see 

Insurance,  pi.  9 
Copy/see 

Evidence,  pi.  15,  25-6-7-8-9,30, 
31-4-5, 139-40-1-4-5-6-8 
Copy  of  warrant,  see 

Statutes,  1 0, 1 1 
Copying  machine,  see 

Evidence,  pi.  144 
Copyhold,  see 

Evidence,  pi.  264 

Custom,  pi.  1 

Manor. 
Copyright,  see 

Literary  property. 
Corn,  see 

Insurance,  E.  b ;  ib.  F.  e. 
Coroner's  inquest,  see 

Misdemeanor,  pi.  1 1 
Corporations,  see 

Ejectment,  pi.  33 

Evidence,  pi.  262 

Game,  pi.  11 

Use  and  occupation,  pi.  3 

Variance,  pi.  84,  n. 

Witness,  pi.  174,  203 


Witness,  pi.  116-9 
Appendix,  Frauds,  Statute  of. 
D.  b. 
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And  see  Foreign  Judgments,  pi.  6 

A.  Right  to  costs  ib. 
a  la  criminal  proceedings  ib. 
b  In  actions  of  trespass  131 
c  In  other  cases  ih. 

And  see  Action  on  the  Case,  pi.  49 
Bills  and  notes,  pi.  17 
Practice,  F. 
Appendix,  Practice,  K. 

B.  Liability  to  eosti  132 
And  see  Infant,  pi.  25 


C.  Remedy  for  costs 
And  see  Assumpsit,  pi.  53,  77 
Attorney,  B. 
Conditions  precedent,  pi.  5,  6 

Co-surety,  see 

Assumpsit,  D.  b. 

Surety,  B. 

Appendix,  Assumpsit,  D.  V 
Cotton  wool,  see 

Statutes,  pi.  60 
Cotton  wool,  compression  o£  see 

Ship,  pi  39 
Counsel,  see 

Barrister. 

Practice,  M.  e. 

Witness,  B:c 
Counter  acceptance,  see 

Agent,  pi.  56 
Counterfeit  money,  see 

Felony,  pi.  10,  11 
Countermand,  see 

Frauds,  statute  of,  pi.  20 
Counterpart,  see 

Evidence,  pi.  319 
Counterplea,  see 

Writ  of  right,  pi.  3 
Counting-house,  see 

Attorney,  pi.  22 
Country  bank  notes,  see 

Tender,  pi.  2,  3 
County,  see 

Practice,  M.  a. 

Venue,  pi.  4,  5 
County  gaol,  see 

Justice,  pi.  11 
Course  of  dealing,  see 

Parkier,  pL  21-2 
Course  ofN  Exchange,  see 

Bills  and  notes,  pL  137-40,  251 
Court,  contempt  of,  see 

Justices  of  the  peace,  C.  a. 
Court,  inferior,  see 

Inferior  courts. 
Court  martial,  see 

Libel,  pi,  1 1 
Court  of  requests,  see    * 

Inferior  courts,  A. 
Court  Rolls,  see 

Evidence,  B. 
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And  see  Usury,  pi.  1 4 

A.  Operation  of  covenants  ib. 

And  see  Set-off,  pi.  3 

a  Where  binding  ib. 

And  see  Landlord  and  Tenant,  pi. 
10,11,15 

b  Where  broken  ib. 

And  see  Landlord  and  Tenant,  pi. 
12,  13,  14 

c  Breach  where  waved  134 


B.  To  whom  covenant  extents 
And  see  Deed,  pi.  15 
Ejectment, 
a  To  what  covenantor 
b  To  what  covenantee 


ib. 


ib. 
135 

ib. 


C.  Pleadings  in  covenant 
And  see  Agent,  pi.  90 
Set-off,  pi.  37 

Covenant  or  assumpsit,  see 

Action,  E.  b. 

Deed,  pi.  15 
Coverture,  see 

Baron  and  feme,  pi.  1 
Credit,  see 

Agent,  pi.  78 

Vendor  and  purchaser,  pi.  41-2-4 
Creditor,  see 

Bankrupt,  G. 

Debtor  and  creditor. 

Sheriff,  C.  a. 

Appendix,  Sheriff,  C.  a. 
Crew,  see 

Insurance,  pi.  45-6 
Criminal  conversation,  see 

Action  on  the  case,  A.  a. 
Criticism,  see 

Libel,  pi.  2,3,  4,  18 
Crops,  see 

Agreement,  pi.  7 
Cross  action,  see 

Action.  F. 

Assumpsit,  pi.  99 
Cross  examination,  see 

Witness,  E.  e;  Ibid.  pi.  45 
Cross  interrogatories,  sec 

Witness,  pi.  200 
Crown,  see 

Evidence,  pi.  207 

Insurance,  pi  50 
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Partners,  pi.  15 

Practice,  pi.  100-1-2 

Prerogative,  pi.  1,  2 
Crown  grant*,  see 

Evidence,  p).  203 

Fishery,  pi.  1 
Crown  Cases,  see 

Ejectment,  pi.  19 
Curia  ciaudenda,  see 

Action  on  the  case,  C.  d. 

Witness,  pi.  1 50 

CUSTOM  135 

And  see  A  pent,  pi.  101 
Bills  and  notes,  pi.  166 
Evidence,  pi.  203 
Vendor  and  purchaser,  pi.  53 

Custom-house,  see 

Bankrupt,  pi.  4 

Evidence,  pi.  1 55,  323 

Smuggling,  pi.  5 
Custom-house  officers,  see 

Ship,  pi.  83,  1 07 

Smuggling,  pi.  1 

Time,  pi.  2 
Custom  of  London,  see 

Foreign  attachment. 

Trover,  pi.  8,  9,  10 
Customer,  see 

Action  on  the  case,  pi.  71-2-5-6-7 

Agent,  pi.  1 0 

Covenant,  pi.  12 
Cy-pres,  see 

Bills  and  notes,  pi.  124 

Appendix,  Vendor  and  purchaser, 
A.  d. 
Cyder,  see 

Appendix,  Information. 
Damages,  see 

Bond,  B. 

Penalty,  pi.  1 

Set-off,  pi.  3 

Ship,  pi.  31,  46,93-4 

Trespass,  pi.  13 
Damage  feasant,  see 

Distress,  B. 
Damnification,  see 

Set-off,  pi.  3 

Vendor  and  purchaser,  61-2 
Dancing,  see 

Penal  action,  A.  f. 
Date,  see 

Bills  and  notes,  pi.  138 

Variance,  pi.  19 
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Paughters,  see 

Action  on  the  case,  pi.  6, 22-3-4. 
26-6-7-8 

Parent  and  child. 

Trespass,  pi.  3,  9 
Day,  see 

Ship,  pi.  77,  86 
Day-book,  see 

Evidence,  pi.  46 
Dead  freight,  see 

Ship,  pi.  32-9 
Dean  and  chapter,  see 

Variance,  pi.  84,  n; 

Use  and  occupation,  pi  3 
Death,  see 

Abatement,  A, 

Agent,  pi.  66-7 

Partners,  pi.  28,  36 

Evidence,  pi.  37,  212,  332-3 

Executors  and  administrators,pLl 

Ship,  pL  73-4' 
Debentures,  see 

Bankrupt,  pi.  4 

DEBTOR  AND  CREDITOR     136 
And  see  Assumpsit,  pL  38 

A.  Debt,  how  created  ib. 
And  see  Agent,  C.  a. 

Bills  and  notes,  pi.  96 
Evidence,  pi.  123 
Variance,  pi.  41-2 
Appendix,  Action,  A. ;  ib.  C.  b, 

B.  Debt,  how  discharged  136 
And  see  Bond,  C. 

Legacy,  pi.  3,  4 

Stoppage  in  transitu,  pi.  17 

C.  Payments,  how  marshalled  ib. 
And  see  Bills  and  notes,  pi.  96 

Bond,  pi.  16 
Set-off,  B.  c. 

Deceased  witness,  see 

Witness,  pi.  246, 272-3-4 
Deceit,  see 

Action  on  the  case,  B.  f. 

Bills  and  notes,  pi.  29 
Declaration,  see 

Pleading,  A. 
Declaration  of  war,  see 

Evidence,  pi.  69 
Declarations,  see    • 

Evidence,  H. 

Witness,  A.  e  ;  E.b. 
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Declarations  in  articulo  mortis,  see 

Witness,  E.  b. 
Decoy,  see 

Action,  pi.  24 

DEED  137 

And  see  Stamps,  A. 
Witness,  pi.  296 


ib. 


A.  What  shall  be 
And  see  Covenant,  pi.  2 

B.  Execution  ib. 
And  see  Vendor  &  purchaser,  pi.  64 

a  Proof  of  execution  ib. 

And  see  Ejectment,  pi.  1 1 

Power,  pi.  1 

Variance,  pi.  97 

Witness,  pi.  283-4 
b  Ability  of  parties 
c  Conditional  execution 
d  Irregular  execution 

C.  How  construed 


D.  Fraudulent 

Deer,  see 

Evidence,  pi.  340 

DEFAMATION 


ib. 

138 

ib. 

ib. 
433 


138 


A.  Words  which  slander  a  man  in  his 

profession  ib. 

And  see  Justices  of  the  Peace,  C,  b. 
Pleading,  pi.  9, 10 
Variance,  pi.  16 

B.  Words  of  felony  139 
And  see  A.  pi.  8,  9,  1 1 

Felony,  pi.  8 
Variance,  pi.  69 

C.  Words  not  imputing  a  legal  crime  ib. 

D.  Words  spoken  on  a  lawful  occasion  ib. 
And  see  Libel,  A.  a  ;  A.  b. 

E.  Pleadings  and  evidence  ib. 
And  see  Felony,  pi.  8 

Pleading,  pi.  9,  10 
Agreement,  pi.  14 

Defeasance,  see 

Bills  and  notes,  pi  6, 7,  8,  279, 
337 
Defect  of  fences,  see 

Action  on  the  case,  C.  d. 

Replevin,  pi.  6 
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De  taj*H*>  *ee 

Pleading,  D.  a> 
Delay,  see 

Insurance, K.  a. 
Del  credere  commission,  see 
Agent,  pi.  2,  16,  39 
Set-off,  pi.  12,  13 
Delegation  of  authority^  -see 

Ship,  pi.  53 
Delivery,  see 

Frauds,  statute  of,  C.  n. 

Stoppage  in  transitu. 

Vendor  and  purchaser,  B. 
Delivery  order,  see 

Stoppage  ib  transitu,  pi.  15 

Vendor  and  purchaser,  pi.  22-4-5 
Demand,  see 

Bond,  pi.  4 

Sheriff,  pi.  36-7 

Tender,  F. 

Trover,  pi.  21-2-4-6-7,33-6-7-8-9, 
41-2-3 
Demandant,  see 

Writ  of  right,  pi.  1,2 
Demise,  see 

Ejectment,  B. 

Landlord  and  tenant,  A. 
Demolition  of  houses,  see 

Riot,  pi.  1 ,  2, 3 
Demurrage,  see 

Ship,  F. 
Demurrer,  see 

Pleading,  pi.  20,30,  60 

Set-off,  pi.  3 
.      Witness,  pi.  227-C-9 
Demy-mark,  see 

Writ  of  rifrht,  A. 
Denial  to  creditors,  see 

Bankrupt,  B.  b  ;  B.  g  ;  B.  h. 
Denization,  see 

Appendix,  Naturalization,  A. 
Denizen,  see 

Appendix,  Naturalization,  A. 
Departure,  see 

Insurance,  G.  d ;  ib.  G.  e. 
Deposit,  see 

Agent,  pi.  105 

Assumpsit,  pi.  25-0,  73,  SO 

Carrier,  pi.  3 

Evidence,  pi.  11,  36,  43,  61-3-4 

Vender  and  purchaser,  pi.  57-8 
Deposit,  of  deeds,  see 

Bankrupt,  pi.  121 
Deposit  in  Beu  of  bail,  see 

Variance,  pi.  57 
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Deposition,  see 

Felony,  pi  «9 
Depreciation  of  currency,  see 

Insurance,  pi.  49 
Deputj,  see 

Assumpsit,  pi.  69 
Office,  pi.  1,4 
Deputy  coal-meter,  see  / 

Variance,  pi.  £6 
Deputy  receiver  general,  see 

Stamps,  pi.  4 1 
Deserter,  see 

Penal  actien,  A.  n. 
Desertion,  see 

Ship,pL  134,  141-2 
Determination  of  suit,  see 

Variance,  pi.  31 
Detinue  or  replevin,  see 

Replevin,  1 
Devastavit,  see 

Execution,  pi.  1 
Deviation,  see 

Insurance,  K.  b. 

Witness,  pi.  170 
Diploma,  see 

Physician, 'pi  1 
Discharge  from  custody,  see 

Arrest,  A.  c. 

Assumpsit,  pi.  50 

Imprisonment,  pi.  5, 6,  7,  8 

Master  and  servant,  pi.  2,  3 

Ship,  pi.  135 
Disclaimer,  see 

Use  and  occupation,  pi.  4 
Discount,  see 

Debtor  and  creditor,  pi.  0 

Insolvent,  pi.  9 

Usury,  pi.  2,  7,  10,  29,  31,  42-3 
Disfranchisement,  see     /X 

Witness,  pi.  203 
Discretionary  punishment,  see 

Witness,  pi.  1 1 8,  n. 
Dishonor,  see 

Bills  and  notes,  G. 
Disobedience  to  order  of  justicesj  see* 

Misdemeanor,  A.  g. 
Disorderly  houses,  see 

Use  and  occupation,  pi*  19  • 

Venue,  pi.  1 
Dispensation,  see 

Agreement,  pi.  49 
Disseisor,  see 

Witness,  pi.  136 
Dissenting  meeting^bewses,  see 

Evidence,  pi.  104,  a. 

Statutes,  B.  d. 
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Dissenting  ministers,  sea 

Evidence,.?!.  1Q4,  17? 
Statute*,  pi  J^  14 

DISTRESS 
A.  For  rent 

And  aee  Ejectment,  pi  8,<26 
Frauds,  statute  o^  pi  29 
Penal  action,  A.  d. 
Trespass,  pL  1 
Use  and  occupation,  pi  5 
Witness,  pi.  l$ft 
a  What  may  be  taken 
b  In  what  place 
And  see  pleading,  pi.  47 
Appendix,  Statutes,  B.  (hh) 
c  How  dealt  with 
d  Remedy  of  distrainee  x 

And  see  Venue,  pL  5 
e  Excessive  distress 


140 
ib. 


ib. 
ib. 


ib. 

ib. 

ib. 

ib. 

ib: 

141 


B.  For  damage  feasant 
a  At  what  time 

b  Remedy  of  distreinee 

C.  For  penalties,  see 

Justices  of  the  peace,  pL  2 


District  surveyor,  see 

Penal  action,  pi.  33-4 
Distringas  ad  deliberandum,  see 

Replevin,  pi.  1,  n. 
Diversis  diebus  et  vicibus,  see 

Trespass,  pi.  34 
Divorce,  see 

Evidence,  pi.  39 

Appendix,  Baron  and  feme,  R  c. 

Foreign  laws,  pi.  6 
Dock  delivery  order,  or 
Dock  warrants,  see 

Stoppage  in  transitu,  pi.  1 5 

Vendor  and  purchaser,  pi.  22-4-5 

Append.  Stoppage  in  transitu,  C. 
Docket  of  Judgment,  sec 

Executor,  pi.  U,  J 8 

Judgment,  pi.  1 
Docks,  see 

Ship,  pL  ,160 
Dogs,  see 

Action,  pL  6,  7 

Action  on  the  case,  A.  e. 

Appendix,  Action  on  the  case, 
A.  e. 

Carriers,  pi.  56 

Game,  pi.  5 

Trespass,  pi.  21 


Dollars,  see 

Insurance,  pV  6 
Domicile,  see 

Alien,  pi.  4 

Bankrupt,  pi.  14 

Bills  and  notes,  pi.  189,  243 

Custom,  pi.  I 

DONATIO  MORTIS  CAUSA,141,43B 

Dormant  partner,  see 

Partner,  pi  19,  19, 66-7-8,  76-7, 
174-6 
Double  insurance,  see 

insurance,  C,  cL 
Double  plea,  see 

Set-oft;  pi.  39 
Double  rent,  see 

Landlord  and  tenant,  B.  b. 
Double  value,  see 

Landlord  and  tenant,  B.  c 
Do  ut  des,  see 

Assumpsit,  pi  29, 84-J& 
Do  ut  facias,  see 

Assumpsit,  pi  32-5 
Docket-book,  see 

Evidence,  pi.  45 
Dower,  see 

Baron  and  feme,  pi.  6 
Dredging,  see  ( 

Fishery,  pi.  2 
Duplicate,  see 

Statutes,  pi.  57 
Duress,  see 

Action  pi.  12 

Agent,  E. 

Assumpsit,  E.  g. 

Penal  action,  pi.  31 

Bills  and  notes,  pi.  92 
Dutch  Barns,  see 

Waste,  pi.  3 
Dwelling-house,  see 

Bankrupt,  pi  27-3 

Riot-act,  pi  6  • 

Dyers,  see 

Lien,  pi  20 

Set-off,  pi.  26 
Easement,  see 

Custom,  pi  1 

Watercourse,  pi  1 , 2,  3 
East  India  company,  see 

Ship,  pi  34-$ 
East  Indies,  see  # 

Insurance,  pi  59 
Eating  house,  see 

Statutes,  pi  39 
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ECCLESIASTICAL  COURTS1?!! 
And  see  Assumpsit,  pi.  88. 

Evidence,  pi.  37-8-9,  226 

Legacy,  pi.  1,2 

Perjury,  pi.  14,  16 

Ecclesiastical  persons,  see 

Ejectment,  pi.  30 
Editor,  see 

Agent,  pi.  97 

Variance,  pi.  32 

EJECTMENT  141 

And  see  Witness,  pi.  44-5 

As  to  the  consent  rale,  see 
Practice,  F.      . 

A.  Title  of  lessor  ib. 

a  Sufficient  lb. 

And  see  Deed,  C. 
Execution,  A.  d. 
Infant,  pi.  1 

Landlord  and  tenant,  D. 
Pleading,  pi.  52 

Appendix,Umitatton  of  actions,C. 
b  How  proved  143 

And  see  Use  and  occupation,  A. 
Witness,  pi.  136,  141-2-3 

B.  Demise  144 

a  Time  of  demise  ib. 

b  Form  of  demise  145 

c  Actual  when  to  be  proved  ib. 

"C.  Premises,  how  described  ib. 

a  Situation  ib. 

D.  Possession  of  defendant  ib. 

E.  Action  for  mesne  profits  146 
a  What  recoverable  in  ib. 
b  Evidence  ib. 

Election,  see 

Frauds,  statute  of,  pi.  31 
Election  of  officers,  fee.  Bee 

Vestry,  A.  c. 
Embargo,  see 

Insurance,  pi.  176 
Embezzlement,  see 

Assumpsit,  pi.  86 

Felony,  A.  c. 

Infant,  pi.  3 
Encroachment,  see 

Ejectment,  pi.  2,  3 
Enemy,  see 

Alien. 
Insurance,  A.  a* 

ShiD.Dl.  139 


Engravings,  see 

Literary  property. 
Enticing  away  servants,  see 

Action  on  the  case,  A.  d. 
Entire  contract,  see 

Landlord  and  tenant,  pi.  1 

Usury,  pi.  42-3 

Vendor  and  purchaser,  A.  a. 
Entries  in  books,  see 

Evidence,  pi.  129,  135-6-8 

Partners,  pi.  12,  13,  14,  15 
Entry  of  satisfaction,  see 

Foreign  attachment,  pi.  4 
Equitable  mortgage,  see 

Bankrupt,  pi.  121 
Equity  of  redemption,  see 

bankrupt,  pi.  6 
Erasure,  see 

Bills  and  notes,  D.  c. 
Erroneous  record,  see 

Felony,  pi.  17 

Perjury,  pi.  2 
Error,  interest  on  affirmance  of  judg* 
ment  in,  see 

Interest  of  money,  A.  b. 
Error,  writ  of,  see 

Pleading,  pi  12,13 

Appendix,  page  353 

Appendix,  Sheriff,  C.  a. 

ESCAPE  146 

A.  Voluntary  ib. 
a  What  shall  be                               ib. 

And  see  Sheriff,  pi.  4 

B.  Remedy  by  action  ib. 
a  Pleadings  ib. 

And  see  Variance,  pi.  74 
b  Evidence  1 47 

And  see  Witness,  pi.  181 

Escrow,  see 

Deed,  pi.  10 
Estate,  see 

Ejectment,  pi.  22 

Waste,  pi.  5 

Witness,  C.  k. 

ESTOPPEL  147 

A.  By  act  of  party  ib. 
And  see  Bankrupt,  pi.  86-7-9,90-1-2 

Penal  action,  pi.  48 
Variance,  pi.  14,  44,  66,  103-4 
Appendix,  Witness,  C.  k. 

B.  By  matter  of  record  148 

And  see  Evidence.  t>L  1 
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Libel,  pi.  33-4 

Nuisance,  pL  29 
Estreats,  see 

Appendix,  Practice,  M .  d. 
Etching,  see 

Literary  property,  pi.  1 
Eviction,  see 

Trover,  pi.  28 

Use  and  occupation,  pi.  13, 14, 16 

EVIDENCE  148 

And  see  Appeudix,  Practice,  M.  e. 

A.  Records  149 
a  In  what  cases  evidence  ib. 

•    And  see  Felony,  pi.  17  I 

Foreign  attachment,  pi.  4 
b  Where  the  only  evidence  150 

And  see  statutes,  pi.  14 
«  How  proved  151 

And  see  Attorney,  pL  3 

B.  Court  rolls  ib. 
a  Where  evidence  ib. 
b  How  proved                               152 

C.  Other  legal  proceedings  ib. 
a  Where  evidence  ib. 
b  How  proved                                 154 

And  see  Attorney,  pi.  44 


D.  State  papers 
a  Where  evidence 


155 
ib. 


E.  Other  public  instruments  ib. 
a  Where  evidence                           ib. 

And  see  Penal  Action,  pi.  15 
b  How  proved 

F.  Private  writings 
a  Where  evidence 
b.  How  proved 

And  see  Stamps,  pi.  52-3-4*5 
c  Hand-writing 

6.  Parol  evidence 
a  To  supply  the  place  of  written 
instruments 
And  see  Witness,  pi.  244 
b  To  explain  written  instruments  166 
And  see  Insurance,pl.  85-6-8,  256 
c  Hearsay  167 

And  see  Ejectment,  pi.  41 

H.  Admissions  168 

a  By  Parties  ib. 

And  see  Baron  and  Feme,  pi.  3 

Insolvents,  A.  b. 

Limitation  of  actions,  A.  c. 

IJteranr  nronertv.  ol.  15 


157 

158 

ib. 

161 

163 
165 

ib. 
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Partners,  pL  10, 11,  14.  15, 18, 

20,23 
Appendix,  Infant,  B.  b. 
b.  By  persons  referred  by  the 
parties 
And  see  C.  a,  pi.  35 
c  By  privies 
And  see  Sheriff;  pi.  13,  14 
Witness,  C.  k. 
d  By  joint  trespasser 
e  By  co-trustee 
f  By  prior  indorser 
g  By  wife 

And  see  Baron  and  feme,  pi.  37 
Witness,  pi.  15 
h  By  partner 
i  By  guardian 
k  By  agent 
1  By  attorney 
And  see  Variance,  pi.  66 
Witness,  pi  25-7, 37 
m  By  stranger 
And  see  pL  35 
Partners,  pi.  12, 13 
n  By  domestic  servant. 
See  Tender,  pL  4,  37 

I.  Degree  of  evidence 
a  Best  or  secondary 
b  Presumptive 

And  see  Sheriff  pL  47-8 
c  Conclusive 
And  see  Estoppel,  pi.  11,  12 
Insurance,  pi.  31 
Sheriff;  pL  42 
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171 


173 
ib, 
ib. 
ib. 


174 
ib. 
ib. 

175 


176 


ib. 

ib. 

177 

179 


K.  Negative  averments 
And  see  Ship,  pi.  138,  a. 


ib* 


Examined  copies,  see 

Evidence,  pi.  321 
Examination  of  witnesses,  see 

Witness,  D. 
Exchange,  bill  of,  see 

Bills  and  notes. 
Exchange,  course  of,  see 

Bills  and  notes,  pi.  137,  140,  258 
Exchange  of  goods,  see 

Assumpsit,  pi.  29,  32-3-4-5 

Stamps,  pi.  25 

Warranty,  pi.  3,  4 
Exchequer  survey,  see 

Statutes,  pi.  50 
Excise,  see 

Attorney,  pi.  39, 40 

Bills  and  notes,  pi.  59,  166 

Justices  of  the  peace,  pi.  1, 6      A 
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'   Statute,  B«  k ;  ib.  B.  r. 
Appendix,  Information. 
Excuse  of  profert,  see 
Amendment  pi.  2 
Executory  agreement,  see 

Appendix,    Frauds,  statute 
of,  A.  b. 

EXECUTION  180 

And  see  Sheriff! 

A.   JFierifacias  ib. 

And  see  Ship,  pi.  1 1 8-9 
Variance. 

Vendor  and  purchaser,  pi.  99 

Appendix,  page  464 

a  What  may  be  taken  under  it        ib. 

b  Irregular  ib. 

c  Fraudulent  ib. 

See  Evidence,  pi.  247,  273 
si  Title  of  sheriff's  vendee  ib. 

And  see  Partners,  pi.  80 
Witness,  pi.  81-2 
e  Landlord's  claim  for  rent  ib. 

And  see  Trespass,  pi.  44 
f  Sheriff's  right  to  poundage  1 8 1 

g  Liability  of  sheriff  ib. 

B.  Priority  in  execution*.  ib. 
And  see  Time,  pi.  5.    Appendix. 

C.  Fieri  Facia*  de  bonis  ecclesias- 

tics ib. 

D.  Choice  of  executions 
And  see  Ejectment,  pi.  30 

Execution  of  deeds,  see 
Deed,  B. 

EXECUTORS  AND  ADMINIS- 
TRATORS 181 

And  see  Action,  pi.  10,  11 
Attorney,  pi.  30 
Bankrupt,  pi.  8 
Bills  and  notes,  pi.  227 
Donatio  mortis  causa. 
Ejectment,  pi.  15 
Evidence,  pi.  37 
Execution,  pi.  1 
Insurance9  pi.  32, 258 
Legacy. 

Penal  action,  pi.  21 
Appendix,  Limitation  of  actions, 
C.a. 


*      P*ge. 

B.  Assets  182 
And  see  Appendix.,  Legacy. 

a  What  shall  be  ifat 

And  see  Bills  and  notes,  pi.  1&& 

Evidence,  pi.  245-77 

Foreign  attachment)  pi*  3 

Insurance,  pi.  32 

Interest,  pi.  1 ,  a. 

Ship,  pL  73-4 

Witness,  pi.  110-1} 
b  How  to  be  distributed  ib. 

And  see  Foreign  attachment,  pi  3 

Insolvents,  C. 

C,  Executor  de  son  tort  18$ 
Who  shall  be  ib. 


a 


A.  Authority 


ib. 


D.  Pleadings  by  executors 
And  see  A.  pi.  1,2 

Exemption,  see 

Physician,  pi.  11 
Expenses  of  prosecutors,  see 

Costs,  pi.  2 
Expected  profits,  see 

Insurance,  C.  a. 

Exporting  machines,  see 

Witness,  pi.  120 
Exposition  of  grants,  see 

Evidence,  pi.  207 
Exposition  of  words,  see 

Physician,  pi.  12 

Ship,  pi.  33 

Statutes,  pi.  58-9,  60 
Express  promise,  see 

Assumpsit,  pi.  1 

Baron  and  feme,  pi.  46 

Set-off;  pi.  5,  32 

Shid,  pi.  133-4-5,  150-1-7 

Statutes,  pi.  46 

Variance,  pi.  44 
Expromissor,  see 

Merger,  pi.  1 

EXTENT 

Extinguishment,  sec 

Bills  and  notes,  B.  d. 

Merger. 
Extortion,  see 

Gaoler,  A. 

Misdemeanor,  A.  i. 

Penal  action,  pi.  29,  30*1 

Sheriff,  pi.  43 

Statutes,  pi.  5$      ~ 
Extra  work,  see 

Appendix,  Assumpsit,  C< 


ib- 
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Extra-judicial  affidavit,  see 

Witness,  pi.  23Q 
Factor,  see 

Ageat 
Faculty,  see 

Vestry,  pi.  7. 
Failure  of  consideration,  sea 

Assumpsit,  E.  c. 

Appendix,  Assumpsit,  £.  c 

FAIRS  AND  MARKETS    183 

False  imprisonment,  see 

Imprisonment. 
False  pretences,  see 

Assumpsit,  pi.  86 

Misdemeanor,  A.  h. 
False  return,  see 

Sheriff  pi.  2,  3 

Variance,  pi.  61,  76 

Witaess,  pL  83 

Appendix,  Sheriff,  C.  * 
Fare,  see 

Carrier,  pi.  3,  4 
Fanner,  see 

Bailment,  pi.  ft 
Faro,  see 

Gaming,  pi.  It 
Farrier,  see 

Assumpsit,  pi.  IB 
Fees,  see 

Assumpsit,  £.  a. 

Attorney,  B. 

Office,  pi.  3,  % 
Feigned  issue,  see 

Practice,  pi.  66 

Witness,  pi.  290 

FELONY  183 

And  see  action  on  the  case,  A.  h. 
Defamation,  B. 
Evidence,  pi.  284-6    * 
Libel,  33-4,  43-4-5 
Officer,  pi.  9,  10,  11,21 
Practice,  pi.  77 
Statutes,  B.  a ;  B.  aa. 
Appendix,  Deed,  B. 

A.  What  shall  be  184 

And  see  Bills  and  notes,  B.  b. 
Defamation,  pi.  3,  4 
a  Manslaughter  ib. 

And  see  C.  pi  29 
Misdemeanor,  pi.  11 
b  Forgery  ib. 

And  see  Assumpsit,  pi.  100 
^*«e.pL  10,» 


c  Embezzlement 

d  Felony  or  misdemeanor 

B.  Pleadings 

a  Indictment  when  unnecessary 
b  Form  of  indictment 

And  see  Variance,  pi.  69 

C.  Evidence 

Felony,  imposing  the  crime  of, 

Defamation,  pi.  5, 6,  8,  n. 

Variance,  pi.  36-7-8,  55. 
Feme,  see 

Baron  and  feme. 
Fences,  see 

Witness,  pi.  150 
Fictitious  bills,  see 

Bills  and  notes,  pi.  293 
|  Fictitious  debts,  see 
'         Witness,  pi.  63 
Fictitious  payee,  see 

Bills  and  notes,  pi.  293 
Fieri  facias,  see 

Execution,  A. 

Variance,  pi.  TO 
Filazer,  see 

Evidence,  pi.  17 
Filiation,  order  of,  see 

Bastard,  pi.  1,6 
Fine  of  lands,  see 

Writ  of  right,  pL  3 
Fine  pro  rege,  see 

Appendix,  Officer,  B. 

Appendix,  Practice,  M.  d. 
Finland,  gulph  of,  see 

Insurance,  pi.  88 
Fire,  see 

Covenant,  A.  a ;  A.  b.  5,  6 

Insurance,  E.  b. 

Landlord  and  tenant,  pi.  £3 
Fire  Insurance,  see 

Insurance,  R. 
Fireworks,  see 

Schoolmaster,  pi.  1 
Firm,  see 

Agent,  pi.  40 
Fisherman,  see 

Bankrupt,  pi.  10 

FISHERY 


ib. 

ib. 
ib. 
ib. 
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see 
9,11 


186 


And  see  Evidence,  pL  32 
Pleading,  pi.  62 

Fixtures,  see 

Agreement,  pi.  12 
Assumpsit,  pL  7ft 
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Set-off,  pL  3,  37 

Sheriff,  pi.  28-9,30-1 
Flax  seed,  see 

Insurance,  pi.  207 
Fleet  books,  see 

Baron  and  feme,  pi.  5 

Evidence,  pi.  75-6-7-8-9,  80-1 
Fleet  prison,  see 

Assumpsit,  pi.  50 
Foetus,  see 

Physician,  pi.  12 
Forbearance,  see 

Assumpsit,  pi.  1 
Force,  see 

Sheriff,  pi.  12 
Forcible  entry,  see 

Witness,  pi.  39 

FOREIGN  ATTACHMENT    186 

A.  To  what  persons  the  custom  extends  ib. 

a  In  respect  of  residence  ib. 

And^see  Foreign  judgments,  pi.  5 
b  In  respect  of  their  relation  to  the 
suit  187 

B.  How  available  in  collateral  proceed- 

ings ib. 

And  see  stoppage  in  transitu,  pi.  19 
Witness,  pi.  187 

Foreign  bills,  see 

Bills  and  notes,  pi.  181-93-4,  252, 
25ff 

Appendix,  Bills  and  notes,  A.  a. 
Foreign  coast,  see 

Evidence,  pi.  306 
Foreign  country,  see 

Carrier,  pi.  37 
Foreign  courts,  see 

Action,  pi.  20-1-5 
Foreign  currency,  see 

Bills  and  notes,  pi.  140 
Foreign  customs,  see 

Bills  and  notes,  pi.  137 

FOREIGN  JUDGMENTS    187 

A.  How  proved  ib. 

B.  Where  binding  188 
And  see  Witness,  pi.  84 

FOREIGN  LAWS  188 

k       And  se,e  Action  on  the  case,  pi.  72 


Ship,  pi.  13,143 

Stamps,  pi.  31-2 

Witness,  pL  84 

Appendix,  Foreign  judgments 

Appendix,  Insurance,  G. 

Foreign  promissory  note,  see* 

Bills  and  notes,  pi.  278, 334 
Foreign  sentence,  see 

Insurance,  pi.  218-20-1-2-3-6-39 
Foreign  ship,  see 

Ship,  164-6 
Foreigner,  see 

Alien. 

Smuggling,  pi  2 
Forest,  see 

Custom,  pi.  3 
Forfeiture,  see 

Pleading,  pi.  52 

Ejectment,  pi.  1, 4,  5,  7,  8 
Forgery,  see 

Apprentice,  pi.  2 

Arrest,  pi.  8 

Bankrupt,  pi.  181 

Bills  and  notes,  I ;  D.  a ;  B.  b ; 
Ib.  pi.  68,  86, 112,  268-93 

Evidence,  pi!  161-9-74-5, 244, 306* 

Felony,  A.  b. 

Partners,  pi.  44 

Trover,  pi.  13,  17 

Vendor  and  purchaser. 

Witness,  pi.  97 

Appendix,  Action  on  the  case, 
A.g. 
Form  of  action,  see 

Action,  E. 
Foundling  hospital,  see 

Bastard,  pi.  6 
Fractional  sum,  see 

Tender,  A. 

Appendix,  Tender,  A 
France,  see 

Bankrupt,  pi.  15 
Franchise,  see 

Fairs  and  markets,  pi.  2 
Franks,  see 

Evidence,  pi.  164 
Fraud,  see 

Action  on  the  case,  B.  d ;  B.  e. 

Agreement,  pi.  33 

Apprentice,  pi.  2 

Arrest,  pi.  8 

Assumpsit,  pi.  10 

Bills  and  notes,  pi.  29,  46-9, 63, 
296-7 

Evidence,  pi.  247 


Insolvent,  pi.  11,12,  17,  19 

Insurance,  L  a ;  ibid.  pi.  76 

Jurisdiction,  pi.  2 

Penal  action,  pL  61 

Pleading,  pi.  31 

Sheriff,  pi.  39 

Vendor  and  purchaser,  pi.  15,  16 

41-2-4 
Appendix,  Libel,  A.  a. 

FRAUDS  STATUTE  OF      180 

A.  Leases  ib. 

And  see  Landlord  and  tenant, 
a  When  Binding  ib. 

b  How  assigned  ib. 

And  see  Appendix,  Frauds,  statute 
of,  A.  b. 
e  How  surrendered  ib. 

And  see  Evidence,  pi.  338 
Landlord  and  tenant,  pi.  67-8-9 
Variance,  pi.  94 
Appendix,  Frauds,  statute  of, 
A.  c. 

fi.  Sale  of  lands  ib. 

a  What  a  sufficient  signing  ib. 

b  Agent,  who  shall  be  190 

C.  Sale  of  goods  ib. 
And  see  Stamps,  pi.  30 

a  What  shall  be  a  sufficient  accep-  * 
tance  ib. 

And  see  Stoppage  in  transitu. 
Vendor  and  purchaser,  B, 
b  Signing  by  the  party,  what  suffi- 
cient ib. 
c  Act  of  agent,  where  binding       191 

D.  Promises  on  behalf  of  third  persons 

192 
And  see  Agreement,  A.  b. 
Lien,  A.  b. 
a  Original  undertaking  ib. 

b  Collateral  undertaking  ib. 

And  see  Merger,  pi.  1 

E.  WiU  of  lands  193 

Fraudulent  Jeed,  see 

Bankrupt,  B.  e. 

Appendix,  Deed,  D. 
Fraudulent  execution,  see 

Execution,  A.  c. 
Free  public  house,  see 

Agreement,  pL  44 
Freedom  of  debate,  see 

Parliament,  B.  a. 
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Freeman,  see 

Evidence,  pi.  262 
Freight,  see 

Conditions  precedent,  pi.  1,9 

Ship,  D. 
Freighter,  see 

Ship,  G.  a. 
Friendly  society,  see 

Misdemeanor,  pi.  11 

Stamps,  pi.  5 

Statutes,  pi.  53 
Funeral,  see 

Executors,  pL  12 
Furniture,  see 

Set-off,  pi.  3 

Trover,  pi.  1 

GAME  193 

And  see  Appendix,  Practice,  H. 

A*  Penalties  ib. 

a  Where  they  attach  ib. 

b  How  recoverable  ib. 

B.  Gamekeeper  194 

Game  certificate,  see 
Game,  pi.  7 

GAMING  194 

And  see  Bankrupt,  pi.  210-1 1 
Misdemeanor,  A.  f. 
Stamps,  pi.  9,  10         A 
Trespass,  pi.  32 

A.  Gaming  contract  when  valid  ib. 
a  Action  when  maintainable  on  - 

the  original  contract         ib. 
b  Upon  a  collateral  contract  195 

B.  Gaming  contract  wJien  void  ib. 
a  At  comenon  law  ib« 
b  By  statute  ib- 

And  see  Statutes,  pi.  33 

C.  Contract  how  avoided  196 
a  By  action  lb. 
b  By  plea                                          *D- 

And  see  Witness,  pi.  98 


GAOLER 

A.  Liability  for  extortion 
a  Civil 

Gardener,  see 
Waste,  pi.  4 


196 

lb. 
ib. 
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Pfcge- 

Garnishee,  tee 

Foreign  attachment,  pi.  4 
Gauging,  tee 

Carrier,  pi.  52 

Evidence,  pi.  70-4 

Gazette,  see 

Partners,  pi.  61-2-3-4-5-6,  62-3 

Prerogative,  pi.  1. 
General  agent,  see 

Agent,  pi.  42 
General  average,  see 

Insurance,  L.  f. 

Ship,  L. 
General  issue,  see 

Pleading,  B. 

Licence,  pi.  1,  n> 

Set-off,  pL  37-8 
General  pilot  act,  see 

Statutes,  B.  ff. 
Gibraltar,  see 

Insurance,  pi.  2 
Gift,  see 

Bills  and  notes,  pL  48 
Glass,  see 

Carrier,  pi.  44 
Glebe,  see 

Ejectment,  pi.  30 
Goods,  see 

Frauds,  statute  of. 

Insurance,  pi.  6,  6 

Trover. 

Vendor  and  purchaser. 
Goods  bargained  and  sold,  see 

Set-off,  pi.  17 

Stoppage  in  transitu,  pi.  24 

Vendor  &  purchaser,  pi.  29,  34-5 
Goods  sold  and  delivered,  see 

Assumpsit,  pi.  23-4,  36 
Good  will,  see 

Agreement,  pi.  33 

Executor,  pi.  4 
Gospels,  see 

Witness,  pi.  215-1643 
Government,  see 

Ship,  pi.  114 
Grace,  days  of,  see 

Bills  and  notes,  pi.  1 67-8-9 
Grammatical  construction,  see 

Ship,  pi.  33 
Grand  jury,  see 

Felony,  pi.  8,  16 
Grand  assise,  see 

Writ  of  right,  pL  2,  3 
Grant,  see 

Evidence,  pL  207. 


Pigt 


Gratuitous  agent,  see 

Agent,  pi.  3 
Gratuity  wages,  see 

Ship,  pi.  160 
Grazier,  see 

Partner,  pi.  7 
Grievous  bodily  harm,  explained 

Statutes,  pi.  59 
Ground  landlord,  see 

Use  and  occupation,  pi.  7 
Guarantee,  see 

Agent,  pi  118 

Agreement,  A.  b ;  Ibid.  pL  47-8 

Evidence,  pi.  253-4-5 

Frauds,  statute  of,  pL  32 

Limitation  of  actions,  pi.  35 

Merger,  pi.  1 

Partners,  pi.  34-5 

Set-off,  pi.  27-8-9 

Stamps,  pi.  28 

Appendix,  Agent,  C.  a. 

Appendix,  Agreement,  A.  b. 
Guardian,  see 

Evidence,  H.  i. 

Infant,  pi.  25 

Witness,  pi.  210 
Guest,  see 

Innkeeper. 


Gulph  of  Finland,  see 

Insurance,  pi.  88 
Gun,  see 

Action  on  the  case,  A.  f. 

Assumpsit,  pi.  29,  38 

Stamps,  pi.  25 
Habeas  corpus,  see 

Practice,  pi.  81 

Statutes,  B.  c. 

Variance,  pi.  74 

Witness,  pL  5 
Habere  facias  possessionem,  see 

Ejectment,  pi.  47 
Hair  powder,  see 

Statutes,  pL  47 
Half  pay,  see 

Officer,  E.  a. 
Half  wharfage,  see 

Ship,  pi.  hi 
Hand  bills  see 

Carrier,  pi.  39 
Handwriting,  see 

Evidence,  F.  c. 
Harbouring  wives,  see 

Action  on  the  case,  A.  b. 
Hawker,  see 

Penal  action,  A.m> 
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Hay,  see 

Tithes,  pL  3,  4 
Head  of  body  corporate,  see 

Variance,  pU  84,  n. 
Hearsay,  see 

Evidence,  6.  c. 
Heir,  see 

Agreement,  pi.  19 
Herald,  see 

Action,  pi.  46 

Assumpsit,  pi.  17 
High  treason,  see 

Witness,  pi.  &,  4 
Highway,  see 

Action,  pi.  13,  40 

Action  on  the  case,  C.  a, 

Noisance,  D. 
Hiring,  see 

Bailment,  A. 
Hiring  and  service,  see 

Action,  pi.  16,  60 

Action  on  the  case,  A.  d. 
Homage,  see 

Customs,  pi.  3 

Appendix,  Naturalization,  A. 
Horse,  see 

Action  on  the  case,  pL  70 

Bailment,  pi.  46 

Statutes,  B.  a. 

Vendor  and  purchaser,  pi.  1, 7,  8, 
10, 13-4-5-6 

Witness,  pi.  121,  190 
Honorary  obligation,  see- 
Witness,  pi.  191 
Horse  race,  see 

Gaming,  pi.  1,  3, 6 
Hotel,  see 

Innkeeper,  pi:  5 
House,  see 

Pleading,  pi.  54 
House  of  correction,  see 

Witness,  pi.  223 
Hoyman,  see 

Bailment,  pi.  5 

Carrier,  pi.  1 
Hundred,  see 

Penal  action,  pi.  53 
Hunting,  see 

Game. 
Husband  and  wife,  see 

Baron  and  feme. 
Hustings,  see 

Assumpsit,  pi.  57-8-9,  60-1 

Parliament,  pi.  5,  6,  7,  8 

Pleading,  pi.  25-6-7 


Hypothecation,  see 

Ship,  pi.  7 
1.  O.  U,  see 

Bills  and  notes,  pL  3,  4;  5 
Idem  sonans,  see 

Variance,  pi*  72* 
Identity,  see 

Deed,  pi.  2 

Ejectment,  pi.  18 

Evidence,  pi.  64,  323-5 

Gaming;  pi.  7,  8 

Infant,  pi.  21 

Misdemeanor,  pi.  42 

Misnomer,  pi.  10 

Office,  p).  25 

Variance,  pi.  1 
Ignorance  of  fact,  see 

Bills  and  notes,  pi.  239-40 

Appendix,  Assumpsit,  E.  e. 

Appendix,  Trover,  B. 
Ignorance  of  law,  see 

Bills  and  notes,  pi.  241 

Baron  and*  feme,  pi.  46 

Appendix,  Trover,  B. 
Illegal  contracts,  see 

Agreement,  B. 

Infant,  pi.  1 1 
Illness,  see 

Bills  and  notes,  pi.  210 

Evidence,  pi.  118 
Immoral  books,  see 

Libel,  pi.  22 
Immorality,  see 

Assumpsit,  pi.  7,  8, 9* 

lnfant,  pi.  1 1 

Libel,  pi.  22 
Impressing  seamen,  see 

Trespass,  pi.  5 

IMPRISONMENT 
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And  see  action,  pi.  12 
Action  on  the  case,  A.  g. 
Bills  and  notes,  pi.  29 
Officer,  B. 
Pleading,  pi.  15 
Trespass,  pi.  1,  6y  6, 7 
Appendix,  Action,  E.  f. 

A.  What  amounts  to  an  impriionment 

ib. 

B.  When  jvstifiable  ib. 
And  see  Felony,  pi.  21 

Justices,  pi.  2 

Officer,  pi.  5,  6,  7,  8,  9,  10,  11, 

14-6-6-7,  25 
Appendix,  Officer,  Q. 
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Inclosed  park,  see 

Felony,  pi.  27 
Inclosing  buildings,  see 

Action  on  the  case,  C.  d* 
Inclosure,  see 

Variance,  pi.  52-3 

Vendor  and  purchaser,  pi.  91 

Witness. 
Income  tax,  see 

Annuity,  pi.  2 
Indebitatus  assumpsit,  see 

Assumpsit,  B.  C.  D.  E. 

Bills  and  notes,  I.  d. 
Indemnity,  see 

Agreement,  pi.  9,  21 

Assumpsit,  pi.  5 

Bills  and  notes,  pi.  8,  9 

Bond,  pL  1,  2,  3,  6,  8 

Frauds,  statute  of,  pL  30 

Limitation  of  actions,  pL  8 

Set-off,  pi.  3 

Sheriff,  pi.  46 

Variance,  pi.  10 

Appendix,  Infant,  C.  a. 
Indenture,  see 

Action,  pi.  61 
Indentures  of  a  fine,  see 

Evidence,  pi.  30 
Indiaman,  see 

Assumpsit,  pi.  6 

Imprisonment,  pi.  1 1 
indictment,  see 

Felony,  B. 

Libel,  B,  b. 

Misdemeanor,  B.  a. 

Appendix,  Practice,  K. 
Indorsement  of  bills  and  notes,  see 

Bills  and  notes,  C. 

Usury,  pi.  20 
Indorsement  of  bills  of  lading,  see 

Ship,  pi.  45-7-8-9,  61-3-5-6 

Stoppage  in  transitu,  pi.  1 
Indorsement  of  payments,  see 

Evidence,  pi.  151 

Stamps,  pi  4,2 
Indorsement  on  lease,  see 

Frauds,  statute  of,  pi.  1 
Indorsement  on  process,  see 

Sheriff,  pi.  18 
Indorsement  on  trust  deed,  see 

Stamps,  pi-  4 
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A.  Where  bound  by  act  during  nonago 


B.  Where  liable  to  action 
a  For  money  embezzled 
b  For  necessaries 

And  see  Appendix,  Frauds, 
of,  B.  b. 
c  On  other  contracts 

And  see  Partner,  pi.  23 
d  Upon  new  promise 

C.  Plea  of  infancy 
a  How  supported 

And  see  Appendix,  Infant,  C 
b  Where  waved 

D.  Guardian  on  record 
And  see  Evidence,  H.  i. 

a  How  far  liable 
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Statute 
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ib. 
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ib. 

ib. 
ib. 

ib. 
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INFERIOR  COURTS        199 

And  see  Manning's  Exch.  Prac.  399, 

423,    Evans  v.  Munckley,  4 

Taunt.  48.    Lees  V.  Rogers, 

ib.  150. 

A.  Courts  of  request  ib. 


INFORMATION 
And  see  Libel,  B.  a. 

INFORMER 


439 
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And  see  Evidence,  pi.  7 

Witness,  C  f. 

Appendix,  tit.  Information. 
Inhabitants,  see 

Custom,  pi.  1 

Trespass,  pi.  27 
Initials,  see  , 

Frauds,  statute  of,  pi.  25 
Infra  dignitatem  curiae,  see 

Practice,  pi.  76 
Injunction,  see 

Ship,  pi.  42 
Injury  to  reversionary  interest,  see 

Action  on  the  case,  C.  e. 
Inland  navigation,  see 

Ship,  pi.  10 

Statutes,  pi.  49 


INFANT 
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^    And  see  Vendor  fc  purchaser,  pi.  33 


INNKEEPER 

And  see  Carrier,  pL  13,  a. 
Insurance,  pi.  26 
Statutes,  pi.  17 
A«  Liability  to  guests 
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ib. 
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B.  Liabihty  for  guests  ib. 

1dm  of  court,  see 

Bond,  pi.  7 

Statutes,  pi.  61-2 
Innuendo,  see 

Defamation,  pi.  4 

Variance,  pi.  82 

ENQUIRY  AND  INQUISITION  200 

And  see  Evidence,  pU  253 
Office,  pi.  3 

Inquiry  for  parties,  witnesses,  &c.,  see 

Bills  and  notes,  pi.  223-4-5-6,  243 

Witness,  pi.  285-6-7-8 
lnrolment,  see 

Evidence,  pi.  3, 4, 36 

Patent,  C. 

Witness,  pi.  283,  n. 
Insanity,  see 

Deed,  pi.  9 

Evidence,  pi.  131 

Felony,  pi.  24 
Insimul  computasset,  see 

Arbitrament,  pi.  6 
Insolvency,  see 

Bankrupt,  pi.  159 

Evidence,  pi.  26 

Set-off,  pi.  27-8-9 

Appendix,  Statutes,  B.  (kk) 

INSOLVENTS  201 

A.  Operation  of  insolvent 

acts 

a  Protection  of  insolvents 
And  see  Witness,  pi.  84 
b  Disabilities  of  insolvents  ib. 

B.  Composition  with  Credi- 

tors ib. 

And  see  Bankrupt,  pi.  206 
Debtor  and  Creditor,  pi.  4 
Frauds,  statute  of,  pi.  34 

C.  Deceased  insolvents  203 
And  see  Witness,  pi.  113-14 

Inspection  of  bank  notes,  see 

Felony,  pi.  4 
Inspection  of  lottery  offices,  see 

Officer,  pi.  23 
Inspection  of  papers,  &c.  see 

Practice,  C. 
Instalments,  see 

Limitation  of  actions,  pi.  23 

Appendix,  Bills  and  notes,  A.  a. 
instruments,  dangerous,  see 

Action  on  the  ease,  A.  £ 


INSURANCE 

And  see  Covenant,  pi  1,  5, 6 
Penal  action,  A.  L 

A.  Parties  to  the  contract 
a  Who  may  be  insured 

And  see  Partners,  pi.  27 
b  Who  may  be  Insurers 
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204 
iB. 

ib, 


B.  Subject  matter  205 
a  How  described  ib. 
b  Prohibited  Goods  ib. 

And  see  Assumpsit,  pi.  92-3 

c  Commerce  with  the  enemy  ib. 

d  Illegal  voyage  206 
e  Property  of  master  and  mariners  207 

C.  Interest  ib. 
And  see  E.  d. 

a  Expected  profits  ib. 

b  Prize  ib. 

c  Trust  property  ib. 

d  Double  insurance  ib. 

e  Interest  how  described  208 

f  Interest  how  proved  ib. 
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ib. 


D.  Ship 

a  Seaworthiness, 
b  Neutrality 
And  see  G.  e. 
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ib. 

209 

ib. 


IE.  Risk 
a  Risks  insured  against  by  the 

common  policy  ib. 

b  Risks  excluded  by  the  common 

memorandums  ib. 

And  see  F.  e. 
c  Duration  of  risk  210 

d  Short  interest  2i  I 


F.  PolUy 

And  see  F.  i. 
a  Stamp 

And  see  F.  c.  pi.  86 
Appendix,  btamps,  E. 
b  Alteration 
c  Valued  policy 

d  Description  ofthe  object  of  In- 
surance 
And  see  A.  b.  pi.  252 
c  Construction  of  the  usual 
memorandums 
And  see  E.  b. 

G.  Warranty 

a  What  shall  amount  to     war- 
ranty 
b  How  construed 
c  Neutrality  _ 


212 


ib.. 


ib. 

ib. 
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ibv« 

ib. 

ib. 

ib. 
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d!  Time  of  sailing 
e  Sailing  with  convoy 

And  see  K.  b.  pi.  1 48 
f  Against  seisure  in  port. 

And  see  L.c.  pi.  184-5 

H..  Representation 

a-  When  material 
b  How  made 
o  How  construed 

I:  Concealment 
a  When  material. 
K.  Misconduct 
a  Delay 
b  Deviation' 

And  see  Witness,  pi.  170 
q-  Negligence 

d  Carrying  simulated  papers- 
e '  Irregular  clearance 
f  Breach  of  convoy  act 

And  see  6.  e. 

Ti.Loss 

s  By  perils  of  the  seas* 
And  see  E.  b.  pi.  54-5-6 

b.By  fire 

c  By  capture 

d'.By  detention 

%-By  barratry* 

^.General  average 
And  see  Ship,  L. 

g  Particular  average 

U  Stranding. 

M:  Abandonment 
m  Where  allowed 

And  see  L.  a.  pL  169 ;  O.  d.  pi. 
217 
f  At  what  time 
4>  In  what  form 

N.  Adjustment 
a  How  made  • 
b  Effect  of 

O.  Action 

a  Notice  of  loss 

li  Limitation  of  action 

♦ 

o  Pleadings 

d  Payment;  of  money  into  court 

P.  Evidence 

a  Mode  of  proof 

b  Competency  of  Witnesses 

Q.  Insurance  broker 
a  His  rights 

And  see  G.  e.  pi.  105-6 
Agent,  pi.  88, 100 
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216 

ib. 

ib. 
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ib. 
ib. 
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ib. 
ih, 
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ib. 
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ib. 

ib. 

ib. 
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ib. 
ib. 
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224 

ib. 
ib. 
ib. 

ib. 
ib. 
ib. 
ib. 
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ib. 
ib. 
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227 
ib. 


b  Duty  and  liability  of  broker         227 

R.  Fire  insurances  229 

And  see  F.  d.  pL  90-1 ;  L.  b. 
173-5 
Covenant,  pi.  1,  6,6- 
Felony,pl.  18 

S.Life  insurance 

Insurance  company,  see 

Bond,  pi.  2 

Evidence,  pi.  312 
Interest,  see 

Insurance,  C. 

Witness,  C, 

INTEREST  OP  MONEY    229 

And  see  Appendix,lnterest  of  money. 

A.  Where  recoverable  ib. 
And  see  Set-off,  pi.  33 

Vendor  and  purchaser,  pi.  59 

a  By  action  ib. 

And  see  Bills  and  notes,  pi.  178-9 

Bond,  pi.  1 1 
b  By  motion  in  court  of  error  231  . 

B.  How  computed  ib. 
And  see  Bills  and  notes,  pi.  349 

Bond,  pi.  14,  15 

Set-off,  pj.  33 
a;*.  From  what  time  ib. 

b  Compound  interest  ib* 

Interest,  reversionary,  see 

Action  on  the  case,  C.  i. 
Interpolation,  see 

Felony,  pi.  2 
Interpreter,  see 

Witness,  pi.  19,  20-1 
Interrogatories,  see 

Evidence,  pi.  43-4, 129-30 

Witness,  pi.  245-7 
Intoxication,  see 

Agreement,  pi:  37-8 - 

Deed,  pi.  9 
In  transitu,  see 

Stoppage  in  transit**. 
Invention,  see 

Patent,  A. 
inventory,  see 

Evidence,  pi.  226 

Executors,  pi.  6, 8 
invoice,  see 

Estoppel,  pL  9 

Evidence,  pL  112-13 
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Ireland,  see 

Bankrupt,  pi.  14 

Statutes,  pi.  10,  11 
Irregularity,  see 

Evidence,  pi.  8,  9 

Execution,  A.  b. 

Pleading,  pL  28-9 
Isle  of  Man,  see 

Attorney,  pi.  36 

Appendix,  Foreign  laws* 
Isrint  non  est  factum,  Bee 

Pleading,  pi.  24,  n. 
Issue,  see 

Variance,  pi.  1 
Issuing  of  writ,  see 

Evidence,  pi.  15,  16,  17 
Jamaica,  see 

Action,  pi.  21 

Bills  and  notes,  pi.  193 

Jurisdiction,  pi.  3 
Jeweller,  see 

Appendix,  Statutes,' B.lck. 
Jews,  see 

Baron  and  feme,  pi.  1 1 

Bills  and  notes,  pi.  209 

Use  and  occupation,  pi.  18 

Witness,  pi.  215 
Joinder  in  action,  see 

Action,  D. 
Joinder  of  courts,  lee 

Action,  pi.  80 
Joinder  of  crimes  in  courts,  see 

Felony,  pi.  12 

Misdemeanor,  pi.  24 
Joint  insurance,  see 

Insurance,  A.  b. 
Joint  stock  companies,  see 

Assumpsit,  pi.  10 

Insurance,  A.  b. 

Statutes,  B.  i. 
Joint  interest,  see 

Action,  D. 

Insurance,  pi.  36-7*8 
Joint  tenants,  see 

Ejectment,  pi.  $2 

Landlord  and  tenant,  pi.  52 

Partner,  pi.  78,  n.  79,  80 
Judge's  chambers,  see 

Evidence,  pi.  35 
Judge's  order,  see 

Action  on  the  case,  pL  37 

Evidence,  pi.  24 

JUDGMENT 
And  see  Bond,  C. 
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231 


Execution,  pi.  12,  iS 
Practice,  C. 

A.  Priority  23J 

Judgment,  fraudulent,  see 

Witness,  pi.  108-12 

Appendix,  Action,  E.  f. 
Judgment,  outstanding,  see 

Witness,  pi.  112 
Judgment,  recovered,  see 

Set-off,  pi.  41 
Judgment,  searching  for,  see 

Vendor  and  purchaser,,  pi.  46 
Judicial  notice,  see 

Evidence,  pi.  74 
Jurat,  see 

Evidence,  pi.  235 

JURISDICTION  233 

And  see  Courts. 

Foreign  attachment,  pi.  1,  2,  3,  ff 

A.  Locality  ib. 

Juror  withdrawn,  see 

Evidence,  pi.  21 
Jufy,  see 

Practice,  M.  d. 

Statutes,  pi.  4 

Witness,  pi.  1 08,  n. 

Writ  of  right,  pi.  3,  n. 

Appendix,  Practice,  M.  d. 

JUSTICES  OF  THE  PEACE  23£ 

A.  Authority  of  justices  ib- 
And  see  Statutes,  pi.  5,  6,  7,  27,  5* 

Appendix, Justices  of  the  peace,  A. 
a  How  executed  ib. 

And  see  Libel,  pi.  44*6 

Mandamus,  pi.  2 
b  How  contested  *       ib. 

B.  Duty  of  justices  223 

C.  Privilege  of  justices  ib. 
a  By  committal  for  a  contempt  ib. 
b  By  indictment  for  scandalous 

words  ib. 

c  '"In  actions  brought  against  them   ib. 
And  see  Penal  Action,  A.  e. 
Statutes,  B.  p. 

D.  Qualification,  see 

Penal  action,  A.  e. 
Pleading,  pi.  17 

Justification,  see 

Pleading,  pi.  47,  j&l 
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Trespass,  pi.  12,  16,20-2-5-6-7-8, 
29,  30-1-2 

Appendix,  Witness,  C.  k. 
Key,  see 

Covenant,  pi.  14 

Donatio  mortis  causa,  pi.  2 

Innkeeper,  pi.  1,  2,  3 
King's  beam,  see 

Ship,  pi.  69,  70 
King's  warehouse,  see 

Variance,  pi.  46 
Knapsacks,  see 

Appendix,  Action,  A. 
Laches,  see 

Assumpsit,  pi.  46 

Execution,  pi.  1 1 

Ship,  pi.  66-6 

Time,  C. 

Vendor  and  purchaser,  pi.  56 
Lamp,  see 

Patent,  pi.  1 
Land-tax,  see 

Evidence,  pi.  96 

Appendix,  Tolls. 

LANDLORD  AND  TENANT  234 

And  see  Action  on  the  case,  C.  e. 
Variance,  pi.  49 
Witness,  C.  i. 

A»  Leasts  ib. 

And  see  Bills  and  uotcs,  pi.  51 
Evidence,  G.  b. 
Frauds,  statute  of,  A. 
.  Appendix,  Frauds,  statute  of,  A. 
a  When  valid  ib. 

And  see  Frauds,  statute  of,  A.  a. 
b  Covenants  by  lessee  235 

And  see  Insurance,  pL  2C3 
Stamps,  pi.  6 

B.  Rent  ib. 

And  see  Distress,  A. 
Evidence,  pi.  94 
Penal  action,  A.  d. 
Use  and  occupation,  pi.  1 1,  n.    ' 
Appendix,  Statutes,  B.  hh. 
a  By  whom  payable  ib. 

And  see  Execution,  A.  e. 
b  Double  rent  236 

c  Double  value  ib. 

And  see  Penal  action,  pi.  22 

C  Taxes  ib. 

And  see  Set-off,  pi.  3 
Taxes,  pi.  2,  3 
Appendix,  Taxes. 


D.  Repairs 

And  see  Trespass,  pi.  35-6 
Waste,  pi.  2 
Appendix,  Auction,  A.  e. 

E.  Notice  to  quit 

a  Where  necessary 

And  see  Infant,  pi.  1,  2 
b  Form  of  notice 
c  By  whom  given 
d  To  whom  given 
e  How  directed 
f  How  served 
g  At  what  time  to  expire 
h  How  waved 

i  Where  evidence  of  commence* 
ment  of  tenancy 
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ib. 
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238 
239 

ib. 

ib. 

ib. 

ib. 
241 

ib. 


Larceny,  see 

Felony,  pi.  9, 16 
Larceny,  charge  of,  see 

Action  on  the  case,  pi.  48 
Latent  defects1  see 

Action  on  the  case,  pi.  84-5 

Vendor  and  purchaser,  pL  13, 14 
Latitat,  see 

Pleading,  pi.  1 

Process. 
Leading  question,  see 

Witness,  E.  f.» 
Lease,  see 

Frauds,  statute  of,  A. 

Appendix,  Frauds,  statute  of,  A. 

Landlord  and  tenant,  A. 

Power,  B. 

Sheriff,  pi.  28,  31 

Appendix,  Limitation  of  actions, 
C.  a. 
Lease  and  release,  see 

Release,  pi.   1 

LEGACY  242 

And  see  Witness,  pi.  116 
Appendix,  Legacy. 

Leghorn,  see 

Foreign  laws,  pi.  5 
Lent  money,  see 

Gaming,  pi.  9 

Usury,  A.  a. 
Letters  testamentary,  see 

Evidence,  pi.  321 

Executors  and  administrators, 
pi.  1,  2 

Felony,  pi.  19 
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LIBEL 

And  see  Evidence,  pi.  39 
Literary  property,  pi.  3 
Trespass,  pi.  24-5 
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ib. 


A.  Civil  action 
And  see  Defamation 

a  Id  what  cases  maintainable  ib.  &  441 

And  see  Appendix,  Libel,.  A.  a. 
b  Pleadings  244 

c  Evidence  ib.  &441 

And  see  Appendix,  Libel,  A.  c. 

B.  Criminal  prosecution  245 

And  see  Appendix,  Justices,  A. 
a  By  information  ib. 

b  By  indictment  ib. 

c  Pleadings  248 

d  Evidence  ib.  &  44 1 

And  see  Appendix,  Libel,  B.  d. 

Libellous  painting,  sefe 
Trespass,  pi.  24-5 

LICENCE 


Pafe. 

Insurance,  pi.  32-4 
Lighter,  see 

Partner,  pL  2-3 
Lighterman,  see 

Carrier,  pi.  49 

Insurance,  pi.  62-3 

Ship,  pi.  130 

Wharfinger,  pi.  4 
Lime  quarries,  see 

Way,  pi.  1 

LIMITATION  OF  ACTI0N8   251 
And  see  Writ  of  right,  pi.  2,  n. 

A. 


And  see  Alien,  pi.  5,  6 
Evidence,  pi.  9, 88,  155, 229 
Insurance,  B.  % ;  I.  a.  Ibid. 

pi.  7, 15,  17,18,19,20-3, 

24-5-6 
Penal  action,  pi.  40-1-2 
Physician,  pL  9 
Pleading,  pL  5 
Ship,  pi.  88 
Smuggling,  pi.  5 
Statutes,  pi.  64 
Witness,  pi.  161 
Appendix,  Insurance,  G. 
Licence  in  fact,  £6 

Trespass,  pi.  32       ** 


A.  In  assumpsit 

And  see  Insurance,  O.  b. 
a  From  what  time  to  be  com- 
puted ib,8t*4l 
And  see  Annuity,  pi.  14 
Bankrupt,  pi.  200 
Appendix,  Limitation,  A.  a. 
b  In  what  cases  the  statute  does  not 

attach  25$ 

247 1  c  How  avoided  ib. 

And  9ee  Evidence,  pi.  46 
Penal  action,  pi.  64 
d  Where  waved  ib.  $•  441 

Appendix,  Limitation  of  actictti, 
A.  d. 
And  see  A.  b.  pi.  6 

Bills  and  notes,  A.  A. 

B.  Upon  torts  254 

C.  In  ejectment  442 
a  From  what  time  to  be  computed  ib. 

And  see  Penal  action,  pi.  10,  54 

Literary  character,  see 

Libel,  pi.  18 
Liquidated  damages,  see 

Penalty. 


LIEN  ,       248 

And  see  Appendix,  Bills  and  notes, 
I.  a. 


A.  Particular  lien   v 
a  Where  created 

And  see  Assumpsit,  pi.  55 

Carrier,  pi.  13 

Deed,  pi.  1 1 

Ship,  pi.  44. 
b  Promise  in  respect  of 
c  Where  waved 

B.  General  lien 

And  see  Insurance,  pi.  £4$ 
Life  insurance,  fc& 


ib. 
ib. 


280 
ib. 

ib. 


LITERARY  PROPERTY 

A.  What  may  be  the  subject  of 

copyright 
And  see  Trespass,  pi.  25 

B.  Copyright,  where  vested 

C.  Where  invaded 


D.  Assignment  of  copyright 
And  see  Appendix,  Literary  pro- 
perty, D. 
Lloyd's,  see 

Evidence,  pi.  102-4 
Inferior  courts,  pi.  4 
Insurance,  pL  in 
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ib. 

ib. 

ib. 
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Loan,  see 

Assumpsit,  pL  38 

Evidence,  pL  327 
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Manufactories,  demolishing,  see 

Statutes,  B.  gg. 
Manure,  see 

Toll,  pL  1 
Map,  see 

Evidence,  pL  92-3 
Mariner,  see 

Ship,  O. 
Mariners,  see 

Assumpsit,  pi.  31 
Market  gardener,  see 

Waste,  pi.  4 
Market  overt,  see 

Trover,  pi.  8-9-10 
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Pleading,  pi.  33-4, 42 

Practice,  pi.  1,  2 

Surety,  pi.  3 
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A.  Case*  upon  particular  statutes  ib. 

a  5  Eliz.  cap.  4  ib. 
And  see  A.  c. 
Apprentice*  pi.  I 
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10,11,12 
Plans,  see 

Justices  of  the  peace,  pi.  11 

PLEADING  290 

A.  Declaration  291 
And  see  Attorney,  pi.  4 

Evidence,  pi.  46 

a  Title  ib. 

And  see  Limitation  of  actions,  pi.  1 

b  Profert  ib. 

c  Necessary  averments  ib. 

B.  General  issue  292 
And  see  Licence,  pL  1,  it 

Set-off,  pi.  38-9 
a  Nil  debet  ib. 

b  Nob  est  factum  293 


294 


295 

ib. 
ib. 

ib. 

ib. 


And  see  Covenant,  C. 
Set-off,  pi.  37 
c  Non-assumpsit 
And  see  Agreement,  pi.  6 
,    Baron  and  feme,  pi.  53 
Bills  and  notes,  pi.  92- 
d  Not  guilty 
And  see  Libel,  pi.  7, 14 
Practice,  pi.  Ill 

C.  Prescription 

D.  Replication 
a  In  what  cases  special 

E.  New  assignment 
a  In.  what  cases  necessary 

And  see  Trespass,  pi.  28-9,  31-$ 
b  How  proved  296 

F.  Pleas  puis  darrein  continuance      ih. 

* 

And  see  B.  c.  pi.  34* 


Pledge,  see 

Agent,  pi.  56,  87,  93 

Assumpsit,  pi.  38 

Bills  and  notes,  pL  90 

Appendix,  Partners,  B. 

Appendix,  Statutes,  B.  kk. 
Pledges,  see 

Evidence,  pi.  261 
Plene  administravit,  see 

Executors  &  administrators,  pi.  J  0 
Poisoning,  see 

Felony,  pi.  15,  n. 
Poisoning  animals,  see 

Appendix,  Action  on  the  ease, x 

Policy,  see 

Inferior  courts,  pi.  4 

Insurance,'  F. 
Poor,  overseers  of  the,  see 

Master  and  servant,  pi.  4, 5 
Poor  rates,  see 

Witness,  pi.  122-3 
Port,  see 

Insurance,  pi.  182-3-4-5 
Port  in  Great  Britain,  explained, 

Statutes,  pi.  5 
Portneuf,  see 

Insurance,  pi.  99 
Porter,  see 

Agent,  pi.  58 
Porterage,  see 

Misdemeanor,  pi.  18, 19 

Statutes,  B.  y. 
Possessory  title,  see 

Fairs  and  markets,  pL  I 


INDEX  AND  CONTENTS. 


Kg* 
Post  chaise,  see 

Tender,  pi.  18, 19 
Post  horse,  see 

Action  on  the  case,  pL  70 
Post  office,  see 

Agent,  pL  1 

Bills  and  notes,  pL  184-6-8, 190-1- 
2-4-5-6-7.8,  205-9 

Postea,  see  • 

Evidence,  pi.  19, 20-1-2 

Set-off,  pL  44-5 

Stamps,  pL  .65 

Appendix,  Assumpsit,  D.  b. 
Post  markvsee 

Insurance,  pL  236 

Libel,  pL  59 

Usury,  pi.  44,15 
Pound,  see 

Distress,  pi.  14,5 
Poundage,  see 

Agreement,  pi.  39 

Execution,  A.  £ 

Sheriff,  pL  46 

POWER  296 

A.  Appointment  «  ib. 
a  Form  of  instrument                     -ib. 

B.  Leasts  ib. 
a  Reservation  ib. 

Power  of  attorney,  see 
Agent,  pi.  46, 66 
Witness,  pL  109 

PRACTICE  297 

A.  Commencement  of  action    *  ib. 

And  see  Penal  action,  pi.  54 

B.  Particular  of  demand  29  8 
a  In  what  cases  xequirable  ib. 
b  .Where  sufficient  ib. 
c  Effect  of  299 

C.  Payment  of  money  into 

court  ,   ib. 

And  see  Evidence,  pi.  18 
a  In  what  cases  allowed  ib. 

b  Effect  of  ib. 

And  see  Ejectment,  pL  9 
Inferior  courts,  pL  3 
Insurance,  pL  217 
Tender,  E. 

D.  Order  for  introduction  of 

paper*  301 


Pag* 

F»  Notice  .       ib. 

And  see  Trover,  pi.  16,21,  37-8 
a  How  served  ib. 

And  see  Appendix,  Practice,  E.  c. 
b  Notice  to  produce  papers,  fee. 

where  necessary  ib. 

And  see  Evidence,  pi.  179-80-1 
*     Witness,  pi.  23-4,  250-1-7-8-9 
c  Effect  of  notice  to  produce 

papers,  &c.  302  &  446 

And  see  Appendix,  Practice,  E.  c. 
Appendix,  Bills  and  notes,  Q.  a. 
d  Notice  to  dispute  consideration    ib. 


F.  Consent  rule 

G.  Entering  the  record 
H.  Putting  off  trial 

And  see  M.  b.  pi.  81 
Costs,  pi.  1,2 
Appen<Ju<Prn«tice,  1 

I.  Withdrawing  the  recoret 

K.  Nonsuit 
And  see  C.  b.  pi  23-4-5 
Tender,  pL  29  , 

Appendix,  Practice,  K. 

L.  Judgment  as  in  case  of  a 
nonsuit 

M.  Trial 
And  see  Pleading,  A.  c. 

a  in  what  county 

b  Attendance  and  demeanor  of 
parties 

c  Particular  defences  where  ex- 
cluded 
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ib. 
ib.  £  446 


304 
ib.  &  448 


ib. 
ib. 

ib. 

ib. 
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d  Jury  -  ib.  &  449 

And  see  Statutes,  B.  n. 
Trespass,  pi.  2 
Witness,  pi.  108,  n. ;  ib.  E.  h. 
Writ  of  right,  pi.  3,  n. 
Appendix,  Practice,  M.  d. 
e  Verdict  306  &  451 

And  see  Felony,  pi.  8 
.  Appendix,  Practice,  M.  e. 
f  Counsel  ib 

And  see  Barrister. 
Evidence,  pi.  326 
Statutes,  pi.  45 
Witness,  B.  c 
Appendix,  Practice,  H.  £ 

N.  New  trial  .   307 

a  For  defects  apparent  on  the 

record  (venire  de  novo)  451 
And  see  Action,  pL  79 


Misdemeanor,  R 
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O.  Affidavits 
Precipe,  Me 

Evidence,  pi.  17 
Preacher,  see 

Evidence,  pL  178 
Preference,  see 

Bankrupt,  G.  b.  c. 
Pregnancy,  see 

Physician,  pi.  12 
Pregnancy,  concealment  of,  see 

Misdemeanor,  A.  e. 
Premises,  description  of,  see  • 

Ejectnient,  C. 
Premium,  see 

Apprentice,  pi.  2  r, 

Assumpsit,  pi.  10 

Insurance,  pi.  72,  n.  73-4 

PREROGATIVE 

Prescription,  see 

Pleading,  C. 
Presentment,  see 

Bills  and  notes,  E^ 
Presentments,  see 

Evidence,  pi.  33  ' 

Pressing,  see        , 

Trespass,  pL  5 
Presumption,  see 

Evidence,  I.  b. 

Watercourse,  pi.  1. 
Principal,  see 

Agent. 

Bond,  pi.  13,  14, 16,  16 

Suiety. 
Prints  and  engravings,  see 

Literary  property. 
Printer,  see 

Libel,  pi.  51-2 
Priority,  see 

Execution,  B. 

Judgment,  A. 

Time,  B. 
Prison,  see 

Gaoler. 

Imprisonment. 
Prisoner,  see 

Practice,  pi.  79 

Variance,  pi.  68 
Prisoner  of  war,  see 

Insurance,  pi.  161, 19] 
Privies  in  estate,  see 

Evidence,  H.  e. 

Witness,  Ck. 
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Privilege,  see 

Evidence,  pL  97 

Officer,  C.  ilk  pi.  1 

Parliament,  B. 

Physician,  pL  7 

Practice,  pi.  78 

Witness,  B. 
Privity  of  estate,  see 

Release,*pl.  1 

Evidence,  H-c 

Sheriff,  pi.  13,  14 

Witness,  C.  k. 
Prize,  see 

Action,  pL  14 

Insurance,  C.  b.    . 
Prize  agent,  see 

Statutes,  B.  ee. 
Prize  court,  see  t 

Insurance,  pi.  221-2*3-6 
Prize  money,  see 

Statutes,  B.  ee.      * 
Probable  cause,  see 

Action  on  the  case,  pi.  41, 66-7-8- 
9,60 

Appendix,  Action  on  the  ease, 
A.  h. 
Probate,  see 

Evidence,  pi.  321 

Executors  and  administrators,  pK 
1,2 

Felony,  pi.  19 
Proceedings,  staying,  see 

Use  and  occupation,  pi.  9 

*  PROCESS  308 

And  se'e.Arrest,  pi.  14 
Assumpsit,  E.  h. 
Evidence,  pi.  12,  13 
Execution. 

Foreign  judgment,  pi.  8 
Misdemeanor,  D. 
Sheriff,  B.  a. 
Ship,  pi.  121 
Appendix,  Assumpsit,  E.  b. 

A.  Service  of  process  ib. 

And  see  Prerogative,  pL  2 

Proclamation,  see 
',     Evidence,  pi.  74 

PROCTOR  308 

And  see  Agent,  pL  102 
.Attorney. 

Procuration,  see 

Variance,  pi.  43*4* 
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Profert,  see 

AntendnKAt,  pL  2 

Execution,  pi.  1,  2 

Pleading*  A.  b. 
Profits,  see 

Partner,  pi.  2,  3,  4, ?, 8,  9 

Witness,  pi.  13*7 

Promise,  see 

Agreement 

Assumpsit 

Frauds,  statute  of,  D. 
Promise  of  marriage,  see 

Baron  and  feme,  A.  b* 
Promissory  notes,  see 

Bills  and  notes. 
Proof  of  debt,  see 

Insolvents,  pi.  9, 10 

Property,  see 

Felony,  pi.  9 

Trover,  A. 
Property,  alteration  of,  see 

Trover,  pi.  4,  8,  9, 13,  34 

Vendor  and  purchaser,  pi.  21-2-3 
4-6-6-8 

Appendix,  Trover,  B. 
Property  tax,  see 

Landlord  and  tenant,  pL  28-9, 30 
Prosecution,  malicious,  see 

Action  on  the  case,  A.  g. 
Prosecution,  stifling,  see 

Agreement,  pi.  34-5-6 

Bankrupt,  pi.  180-1 

Prosecutor,  see 

Costs,  pi.  2 

Witness,  pi.  19 
Prospectus,  see 

Schoolmaster,  pi.  2,  3 
Prostitution,  see 

Assumpsit,  pi.  8,*  9 

Infant,  pi.  11 

Use  and  occupation,  pi.  119 
Prout  patet,  see  • 

Perjury,  pi.  13 
Protest,  see 

Bills  and  notes,  F. 

Insurance,  pi.  231 
Publican,  see 

Agreement,  pi.  40-1-2-3-4-5 

Gaming,  pL  5 

libel,  pi.  IS 
Publication,  see 

libel,  pi.  16 
Public-house,  see 

Executors,  pi  4 

libel,  pi.  13 


Puis  darrein  continuance,  see 

Pleading,  pi.  34 ;  ib.  F. 
Purchaser,  see 

Vendor  and  purchaser. 
Purser,  see 

,  Appendix,  Ship,  K. 
Purser's  steward,  see 

Appendix,  Ship,  K, 
Putative  father,  see 

Bastards,  A. 
Putting  off  trial,  see 

Practice,  H. 

Appendix,  Practice,  H. 
Qualification,  see 

Game,  A.  a. 

Penal  action,  A*  e. 
Quantum  meruit,  see 

Agreement,  A.  *.-2 

Auction,  pj.  1 

Use  and  occupation,  pi.  17 
Quarter  sessions,  see 

Attorney,  pi.  10 
Quarto  die  post,  see 

Sheriff,  pi.  1 
Quasi  in  integro,  see 

Agreement,  pi.  1 1 
Quay,  see 

Variance,  pi.  46 
Quebec,  see  * 

Insurance,  pL  99, 162 
Qui  tarn,  see 

Penal  action. 
Quick  with  child,  see 

Physician,  pi.  12 
Race,  see 

Gaming,  pi.  1, 3,  6 
Rape,  see 

Misdemeanor,  pi.  40-1 
Rates,  see 

Witness,  pi.  1 22-3 
Rats,  see 

Bailment,  pi.  5 
Ready  money,  see 

Stoppage  in  transitu,  pi.  16 
Reasonable  time,  see 

Baron  and  feme,  pi.  20 

Variance,  pL  71 
Rebate  of  interest,  see 

Insolvents,  p).  9 
Rebuilding  party  wall,  see 

Statutes,  pi.  46 
Recapture,  see 

Ship,  pi  7,137 
Receipt,  see' 

Evidence,  pi.  12fr%,  1 99 

Felony,  pi  2 


P** 


*,  pi.  227 

Limitation  of  actions,  pL  24-6 

Stamps,  C.  ;  ib.  pi.  58-9,  60-1 

Tender,  pi.  20-1-2 

Appendix,  Literary  property,  D. 
"Receiver  general,  see 

Stamps,  pi.  41 
llecital,  see 

Arbitrament,  pi.  14 

Bond,  pi.  1 

Estoppel,  pi.  14 

Evidence,  pi.  41 
"Record,  see 

Amendment,  1 

Estoppel,  A. 

Evidence,  A. 
Record,  entering,  see 

Practice,  G. ;  Ib.  I. 
Recopper,  see 

Action,  pi.  85 

Set-off,  pL  26,  n. 
.Rector,  see 

Evidence,  pL  156 
Hedeemable  grants,  see 

Usury,  pi.  14,  16  » 

Vendor  and  purchaser,  pi.  92 
Heducing  special  jury,  see 

Practice,  pi.  90 
3te-entry,  see 

Appendix,  Auction,  A.  c 
^Re-exchange,  see 

Bills,  pi.  137,258-9-60-1-2 
^Reference,  see 

Arbitrament. 
Stegiment,  see 

Appendix,  Action,  A. 
Regimental  fund,  see 

Appendix,  Action,  A.  < 
'Regimentals,  see  % 

Infant,  pi.  12 
Registering  annuities,  see 

Annuity,  A. 

Manor. 

Baron  and  feme,  pL  4,9, 10,  13 
Registry  of  ships,  see 

Evidence,  pi.  97-8-9 

Insurance,  pL  42 

Statutes,  B.  a. 

Ship,  A. 

Appendix,  Naturalization,  H. 

.    note  e. 
Appendix,  Ship,  A.  a. 
Regulation  price,  see 
Assumpsit,  pi.  6 
He-issuing  notes,  see 

Bills  and  notes,  pL  103-4 
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Relation,  effect  by,  see 

Bankrupt,  A  pi.  39,  41-2 


RELEASE  308 

And  see  Assumpsit,  pi.  103 
.Bills  and  notes,  pi.  146,268 
Pleading,  pi.  36-7-8-9 
Witness,  C. 
Appendix,  Naturalization,  IJt. 

A.  To  enlarge  the  estate  fly 

Relief  of  poor,  see 

,   Pauper. 
Religious  belief,  see 

Witness,  pL  215-8 
Remainder,  see 
I    *  -  Ejectment,  pi.  20 
J         Evidence,  pi.  11 

Power,  pL  2,  3 

Waste,  pi.  5 

Appendix,  Limitation'  of  actions^ 
C.  a. 
Removal  of  goods,  see 

Penal  action,  A.  d. 
Renewal  of  bills,  see 

Usury,  pi.  15,  17 

Vendor  and  purchaser,  pi.  90 
Renewal  of  lease,  see 

Power,  pi.  6,  7 
Rent,  see 

Landlord  and  tenant,  B. 

Use  and  occupation,  pi.  6,  n. 
Rents  and  profits,  perception  of,  see 

Writ  of  right,  pL  3 
Repairs,  see 

Landlord  and  tenant,  D. 


REPLEVIN 

308 

And  see  Agreement,  pi.  44 

Evidence,  pi.  261-5 

A.  Where  the  most  effectual 

* 

remedy 

lb. 

B.  Pleadings 

309 

And  see  Tender,  pi.  16^n. 

C.  Evidence 

ib' 

And  see  Tender,  pi.  14,  38 

Witness,  pL  16, 145-6r7,  176 

Replevin  or  Detinue,  see 

-  Replevin,  pi.  1 

Replevin,  or  Trover,  see 

Replevin,  pi.  1 

Replication,  see 

Pleading,  D. 
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Set-off,  D.  rf. 
Beply,see 

Practice,  pi.  100-1 1-1 2-1 3-1  f 
Re-purchase  of  goods,  see 

Vendor  and  purchaser,  pi.  46 
Reputation,  see 

Baron  and  feme,  pL  6,  8 
Request,  see 

Assumpsit,  pi.  52 
Resale/see  * 

Vendor  and  purchaser,  pi.  34-5-8 
of  contract,  see 
•    Assumpsit,  F.  d. 

Frauds,  statute  of,  pi.  9 

Insurance,  pi.  71 

Stamps,  pi.  26 

Appendix,  Auction,  A.  d. 

Appendix,  Bankrupt,  F.  b. 

Appendix,  Stamps,  B.  E~ 
Rescinding  election,  see 

Vestry,  pi.  4 
Rescue,  see 

Sheriff,  pL  12,  41 
Reservation,  see 

Power,  B.  a.  • 
Residuary  legatee,  see 

Executors,  pi.  12 

Witness,  116,212-3 
Restitution,  see 

Justices  of  the  peace,  pi.  6 
Retainer,  see 

Executors  &  administrators^.  19 

RETRAXIT  309 

Return  day,  see 

Sheriff,  pi.  1 
Return  of  goods,  see 

Vendor  and  purchaser,  pi.  75-7-8, 
80 
Return  of  premium,  see 

Execution,  pi.  17 

Insurance,  E.  d. 
Return  of  writs,  see 

Sheriff,  B.  a. 
Revenue,  see 

Agent,  pi.  118 

Smuggling. 
Reversionary  interest,  see 

Action  on  the  case,  C.  e. 

Action,  pi.  30 

Covenant,  pi.  17 

Nuisance,  pi.  10,  32 

Variance,  pi.  1,  8 

Appendix,  Bankrupt,  F.  c. 
Revocation,  see 

Agent,  pi.  66-7-8 
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Rider,  see 

Agent,  pi.  lO 
Riens  in  arrear,  see 

Replevin,  pi.  2 
Right,  writ  of,  see 

Writ  of  right. 

RIOT 

RIOT  APT 
And  see  Statutes,  B. 

RIVERS 


fbge< 


soar 

3K* 
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And  see  Witness,  pi.  148-9 

Roads,  see 

Action  on  the  case,  C.  a. 

Indictment,  C.  e. 

Tithes.  pL  4 
Robbery,  see 

Appendix,  Carriers,  C.  c! 
Ropes,  see 

Pleading,  pi.  57  / 

Trespass,  pL  23 
Rule  of  court,  see 

Evidence,  pL  24r  62 
Rule,  for  allowance  of  bail,  see 

Sheriff,  pi.  5,6 
Running  days,  see 

Time,  pi.  3 
Russia,  see 

Ship,  pi.  54 
Russian  company,  see 

Vendor  and  purchaser,  pi  32, 
Russian  detention,  see 

Agreement,  pi.  11 

•Insurance,  pi.  67-9,  70 

Vendor  and  purchaser,  pi.  61 
Sacrilege,  see 

Evidence,  pi.  195 
Sago,  see 

Statutes,  pi.  48 
Salary,  see 

Agent,  pi.  27 

Variance,  pi.  20 
Sale,  bill  o£»  see 

Vendor  and  purchaser,  Cr. 
Sales,  deceit  in,  see 

Action  on  the  case*  B.  e. 
Sailing  orders^  see  * 

Insurance,  pi.  102-^0 
Sailmaker,  see 

Ship,  pi.  150 
Sailor,  see 

Assumpsit,  pl«  31 

Felony,  pL  19 

Ship,  G. 
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Sails,  see 

Insurance,'  pi.  46 
Salary,  see 

Proctor,  pi.  2 
Sale,  tee 

Vendor  and  purchaser. 
Sale  of  goods,  see 

Frauds,  statute  of,  C. 
Sale  of  lands,  see 

Frauds,  statute  of,  B. 
Sale  or  return,  see 

Action,  pi.  31 

Assumpsit,  pi.  23 
Salesman,  see 

Agent,  pi.  28 
Salvage,  see 

Ship,  pi.  7 
Sample,  see 

Frauds,  statute  of,  pi.  11,  12 

Vendor  and  purchaser,  pL  52 

Warranty,  pi.  6 
Satisfaction,  see 

Foreign  attachment,  pi.  4 
Sawyer,  see 

Penal  action,  pi.  3,  7 
Scandal,  see 

Defamation. 

Libel. 
Scandal  and  impertinence,  see 

Appendix,  Practice,  Q. 
Schedule,  see 

Bills  and  notes,  pi.  150 

SCHOOLMASTER  310 

And  see  Bankrupt,  pi.  1,  21, 199 
Evidence,  pi.  201 
Witness,  pi.  175  > 

Scilicet,  see 

Misdemeanor,  pi.  12,  25 


SCIRE  FACIAS 

And  see  Execution,  pi.  3 
Scotland,  see 

Foreign  laws,  pi.  1 

Infant,  pi.  8 
Scrivener,  see 

Bankrupt,  pi.  4,  S,  6,  7 

Appendix,  Variance,  A. 
Scurrility,  see 

Libel,  pi.  4 

Appendix,  Practice,  (X 
Seal  fishing,  see 

Insurance 
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Seal  of  court,  see 

Evidence. 

Foreign  judgment,  pi.  1,  2,  8,  4 
Seaman's  death,  see 

Evidence,  pi.  90 
Seaman's  will,  see 

Felony,  pi.  19 
Seamen's  wages,  see 

Ship,  K. 

Statutes,  B.  x.  ,*   , 

Appendix,  Ship,  K. 
Searcher's  report,  see 
•    Evidence,  pi.  91 

Insurance,  pi.  44 
Seaworthiness,  see 

Evidence,  pi.  210 

Insurance,  pi.  210   * 

Witness,  pi.  164*5 
.Second  commission,  see 
[         Witness,  pi.  59 
Secretary  of  state,  see 

Statutes,  pi.  10,11 

Appendix,  Justices,  A. 
Secretary  of  state's  office,  see 

Evidence,  pi.  69 
Seduction,  see 

Action  on  the  case,  A.  c. 

Trespass,  pi.  3,  9 

Witness,  pi.  226 
Seizure,  see 

Evidence,  pi.  340 

infonher,  pi.  1 
Select  vestry,  see 

Vestry,  B. 
Separate  maiptenance,  see  ' 

Baron  and  feme,  pi.  21-7,  34-5-6*- 
7,  44-5-6 
Sequestration,  see 

Ejectment,  pi.  30 
Servant,  see 

Action  on  the  case,  A.  d. 

Agent. 

Felony,  pi.  5, 6 

-  Master  and  servant. 

Misdemeanor  pi.  21-2-3-7 

Trespass,  pi.  3,  4 

SET  OFF  311 

And  see  limitation  of  Actions,  pl.^30 

A.  By  whom  ib. 

■a  In  cases  of  partnership  ib. 

b  In  respect  of  the  certainty  of 

the  debt  or  duty,  sued  for        ib. 

B.  Agaimtwhom  31? 
a  In  cases  of  marriage  ib. 
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b  In  cases  ef  partnership  919 

c  In  cases  of  agency  ib. 

And  see  vendor  and  purchaser,  pl.12 

d  In  respect  of  special  contract      313 

C.  Subject  matter  of  set  off  ib. 

And  see  Agent,  pi  21 

D.  Practice  relative  to  setoff         3,15 
And  see  Witness,  pi.  103 

a  Form  of  set-off  "th. 

b  How  pleaded  with  other  pleas  lb. 

c  Particulars  of  set-off  ib. 

d  Replication                       I  ib. 

See  Appendix, 
e  Effect  of  set-off  upon  collateral 

proceedings  ib. 

Settlement,  deed  of  see 

Appendix,  Bankrupt,  EL  c 

Settlement,  parochial,  see 
Evidence,  pi.  336 

Severance  of  entire  contract,  see 
Vendor  and  purchaser,  pL  £ 


SHERIFF 


316 


And  see  arrest,  A.  c. 
Assumpsit,  pL  50-1 
Execution. 
X  Authority  of  sheriff  ib. 

And  see  Evidence,  pi.  12,  13 
B.  Duty  of  sheriff  ib. 

And  see  Arrest,  A.  c.  , 

Assumpsit,  pi.  50-1 
a  Return  or  process  ib. 

And  see  C.  a.  pL  18,  19,  20-1-2. 
Evidence,  pi.  8,  9 
Ship,  pi.  118-19 
Writ  of  right,  pi.  3,  n. 
b  Assignment  .of  bail  bond  317 


C.  Liability  of  sheriff  • 
a  To  the  creditor 
And  see  B.  a. 

Bills  aod-notes,  pL  183 
Stamps,  pi.  58 
Appendix,  Sheriff,  C.  a. 
b  To  the  debtor 

-And  see  Evidence,  pi.  4 
e  To  third  persons 


D.  Lords  of  franchisee 

Sheriff's  officer,  see 

Officer,  pL  17,  25,  27, 20 
Witness,  pi.  197 


ib. 
ib.  fc  462 


319 
ib. 


320 


SHIP 


s\gem 
320 


I 


i 


And  see  Evidence,  pi.  99 
Stamps,  pi.  18 

A.  Ownership  ib. 
a  How  acquired                    ib.  &  452 

And  see  Appendix,  Sheriff,  A.  a. 
b  How  proved  „  321 

And  see  Witness,  pi.  172 
c  Part  owners  322 

And  see  G.  b.  pi.  100 
Trover,  pi.  3 

B.  Charter  Party  323 
And  see  Agent,  pi.  90 

Conditions  precedent,  pi.  1,2,  4 

Insurance,  pi.  163 
a  Liability  of  freighter  ib. 

And  see  F. 
b  Liability  of  owner  324 

C.  BUI  of  lading  ib. 

D.  Freight  32f 

And  see  Conditions  preced*Bt,pll,2 
Agent,  p4.  90 
lnHurance,  pL  199 
a  By  whom  payable  <   Ib. 

b  When  doe  ibf 

And  see  E.  pi.  71-3 
Bills  and  notes,  pL  29fr 
c  How  computed 

See  B.  a.  pi.  31-2-7-8-9 

E.  Passage  money  327 

And  see  Action,  pi.  19 
Assumpsit,  pi.  6 

F.  Demurrage 
Gk  Liability  of  owner 

And  see  Practice,  pi.  55 
a  To  the  freighters  of  goods  ib. 

b  For  repairs,  fee.  330  Ik  452 

And  aee  Appendix,  Ship,  Q.  b. 
c  Liability  of  owner  for  misfea- 
sance 332 
And  see  G.  a,  pL  95 ;  G.  b.  pL  Wh 
8-9-10-11-24 
Variance,  pi.  44 
H.  Liability  of  master  ib. 
And  see  6.  a,  pL  95-8, 114*20-4 
L.  pi.  159 
Statutes,  pi.  65 
Trespass,  pi.  17,  lfr 
Trover,  pi.  1 
Witness,  pi.  206 


32a 
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L  Authority  of  master  333 

And  see  E.  pi.  71-2-3-4  ;  L.  pi.  150 
Practice,  pi.  55 
Witness,  pi.  167-8-9,  170-1 

K.  Seaman?*  wages  ib.  &  452 

And  see  Appendix,  Ship,  K. 
Statutes,  B.  x* 


L.  (hneral  average 

And  see  Insurance,  L.  £ 

M.  Ship  builder 

And  see  Evidence,  pi.  210 
hi8urance,4pL  224-5 
a  Liability  offor  negligence 

Ship  broker,  see 

Agent,  pL  29,33,51 
Ship  builder,  see 

Ship,  M, 
Shipping  entry,  see- 
Evidence,  pL  138 
Shipping  note,  see 

Evidence,  pL  138 
Ships,  misfeasance  in  steering,  see 

Action  en  the  case,  B.  a.  * 
Ship's  articles,  see 

Evidence,  pi.  149 

Ship,  pL  136^  153 
Shop,  see 

-    Agreement,  pi.  3 
Short  interest,  see 

Insurance,  E.  d. 
Sick  and  hurt  office,  see 

Evidence,  pL  90 
Sickness,  see 

Bankrupt. 

Felony,  pi.  1. 

Insurance,  pi.  135 
Sight,  see 

Bills  and  notes,  pi.  36,  43 
Signification  of  words,  see 

Evidence,  pi.  196-7,  201-7 
Silk-throwster,  see 

Penal  action,  pL  21 
Similiter,  see 

Amendment,  pi.  3 
Simulated  papers,  see 

Insurance,  K.  <L 
Singer,  public,  see 

Action  on  the  case,  pi.  73-4. 
Slander,  see « 

Defamation, 

Libel. 
Slave,  see 

Action,  pL  16 


Slip, 


pbsjc. 


Insurance,  pi.  76,  114,  219,  247 


SMUGGLING 


336 


And  see  Bills  and  notes,  pi.  57, 100 
Evidence,  pi.  190 
Ship,  pi.  54,  76,  129 


326  J  Solicitor,  see 

Attorney. 
336  Solvency,  misrepresentation  of,  see 

Action  on  the  case,  B.  i.  • 
Solvit  post  diem,  see 
,h  .Bond,  pL  13 

Stock,  pi.  1 
Son  assault  demesne,  see 

Pleading,  pi.  55 

Trespass,  pi.  12 
Speech,  see 

Parliament,  B.  a. 
Special  agent,  see 

Agent,  pi.  42 
Special  assumpsit  of  indebitatus,  see 

Action,  E.  c. 
Special  bailiff,  see 

Sheriff,  pi.  4 
Special  capias,  see 

Sheriff,  pi.  1 
Special  contract,  see 

Assumpsit,  C. 

Set-off,  B.  d. 
Special  jury,  see 

Costs,  pi.  3,  6 

Practice,  pi.  75,  87-8-9, 90-1 

Statutes,  B,  n. 

Appendix,  practice,  M.  d. 
Special  pleaders,  see 

Statutes,  pi.  61 
Special  replication,  see 

Pleading,  D.  a. 
Specification,  see 

Patent,  A. 
Sperate  debts,  see 

Executors  &  administrators,  pi.  7 
Spiritual  court,  see 

Ecclesiastical  courts. 

Evidence,  pi.  37-8 
Spirituous  liquors,  see 

Statutes,  B.  o. 
Splitting  of  actions,  see 

Agent,  pi.  7,  114 

Attorney,  pi.  18-9*20 

Insolvent,  pi.  8 
Stabbing,  see 

Felony,  pi.  21 
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Stage,  see 

Action  <m  the  case,  pL  73-4 

Riot 
Stagecoach,  see 

Carrier,  A. 

Evidence,  pi.  88 

Nuisance,  pi.  67 

Office  for  licensing,  see 
Staith,  see 

Statute,  pi.  17. 
Stake  holders,  see 

Action,  pi.  4 

Assumpsit,  pi.  84 
Gaming,  pL 

Vendor  and  purchaser,  pi.  68 
•Stall,  see 

Custom,  pL  1 

STAMPS 


Page. 


336 


And  see  Practice,  pi.  44-6 

A.  Deeds  ib. 

And  see  Witness,  pi.  21 1 

B.  Agreement  337  k  458 

And  see  Appendix,  Stamps,  B. 

C.  Receipts  339 

D.  Bills  endnotes  340  &  453 
And  see  Bills  and  notes,  A  c 

Practice,  pi.  30 
Appendix,  Stamps,  D. 

E.  Other  instruments  341  &453 

And  see  Insurance,  F.  a. 

Trover. 

Appendix,  Stamps,  E. 

F.  Unstamped  instruments  where  re* 

ceivablefor  collateral  purposes. 
See  B.  pi.  25;  C.  pi.  35  ;E.  pi.  56-7 
Appendix,  Stamps,  D. 

Starch,  see 

Statutes,  pi.  47. 
State  papers,  see 

Evidence,  D.  •  > 

» 
STATUTES  342 

As  to  the  proof  of  statutes,  see 
Evidence,  pi.  31 

A.  How  construed  34$ 

And  see  Vendor  <$•  purchaser,  pi.  92 
Title,  pi  1 


B.  Points  on  particular  statutes: 

And  see  Penal  action, 
a  31  Eliz.  Cap.  12.  s.  4.  Stolen 
horses 

b  12  Car.  II.  cap.  18.  Naviga- 
tion acts,  infra.  B.  bb. 

c  31  Car.  II.  cap.  2.  Habeas 
corpus 

d  1  Will.  &  Mary;  cap.  18.  To* 
leration 

e  7  *■  8  Will.  III.  cap.  4  Treat- 
ing 

f  9  &  10  Will.  If!,  cap.  41.  Na- 
val stores 

g  Ann  9.  cap.  9.  Apprentices 
And  see  Stamps,  pi  3 

h  1  Geo.  I.  stat  2.  cap.  5.  Hun* 
dred ;  riot 
And  see  Riot  Act. 

i  6  Geo.  I.  cap.  18.  Joint  stock 
companies 

k  10  Geo.  I.  cap.  10.  s.  12.  Ex- 
cise 

1  7  Geo.  IL  cap.  8  s.  8  &  11. 
Stock  jobbing 

m  17  Geo.  II.  cap.  40.  s.  10.  Na- 
val stores 

n  24  Geo.  II.  cap.  18.  s.  1  Spe- 
cial jury 

o  24  Geo.  II.  cap.  40.  s.  12.  Re- 
tailing spirits 

p  24  Geo.  II.  cap.  44.  s.  8.  Pro-  . 
tectioo  of  justices,  &c 

q  14  Geo.  III.  cap.  78.  Build- 
intact 

r  24  Geo.  III.  Cap.  48.  s.  3.  Ex- 
cise 

s  26  Geo.  III.  cap.  60.  Registry 

t  26  Geo.  III.  cap.  50.  28  Geo. 
III.  c.  20.  29  Geo.  III. 
c.  53.  Whale  fishery 

u  33 Geo.  III.  cap.  54.  Friendly 
Societies 

w  34  Geo.  III.  cap.  9.  s,  1  <fr  7. 
Alien 

x  37  Geo.  HI.  cap.  73.  s.  3.  Sea- 
men's wages 

y  39  Geo.  Ill:  cap.  58.  Porter- 
age 

z  39  &'  40  Geo,  111.  c.  9.  s.  6  & 
15.  Pawnbroker 

aa  43  Geo.  III.  cap.  58.  s.  L— 
New  felonies 
And  see  Felony,  D.     ,       ?« 
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ib. 
344 

ib. 
ib. 

ib. 
ib. 

ib. 

345 
ib. 

ib. 
ib. 

346 
ib. 
ib. 

347 

ib. 
ib. 

ib. 
ib. 
ib. 
ib. 
348 
ib. 
ib. 
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bb  43  Gee,  III.  caf>.  165/s.  13. 

Exception  from  navigation 
act  348 

cc  43  Geo.  III.  cap.  183.  Certi- 
ficated conveyancers         ib. 

dd  47  Geo.  ill.  sesa.  2.  cap.  68 

s.  24.  Coal  ticket  it- 

ee  49  Geo.  III.  cap.  123.  s.  35 

Prize  money  ib. 

ff  52  Geo.  ill.  cap.' 39.  a,  3b 

General  pilot  act  ib. 

gg  52  Geo.  III.  cap.  130.  s.  2 

Demolishing  manufactories    349 

hh  11  Geo.  II.  cap.  19.  s.  3  *■  4 

Landlord  and  tenant    *    453 

ii  15  Geo.  II.  cap.  13.  s.  5.  Bank  . 

Act  ib. 

See  Bills  and  notes  pi.  1 

kk  46  Geo.  IJI.  cap.  135.  s.  1 

Bankrupt  ib. 


Staying  proceedings,  see 

Action  on  the  case,  A.  £  7 

Bail,  pi.  3 

Set-ofi;  pi.  45 

Sheriff;  pL  37 

Use  and  occupation,  pi.  9 
Steering  ships,  misfeazance  in, 

Action  on  the  case,  B*  a* 

Variance,  pi.  45 
Sterling,  see 

Variance,  pi.  95 
SteWards,  see 

Gaming,  pi-  6 

Misdemeanor,  pi.  14 

Appendix,  Ship,  G. 


STOCK  349 

And  see  Agent,  pi  74 
Bond,  pi.  12 

Conditions  precedent,  pi.  7, 8 
Debtor  and  creditor,  pi.  5 
Evidence,  pi.  106-7 
Usury,  pi  1,  8,  13 
Variance,  pi.  36. 

Stock  in  trade,  sea) 

Insurance,  pi.  90-1 
Stock  jobbing,  see 

Statutes,  B-  h. 
Stolen  goods,  see 

Trover,  pi.  10 

Witness,  C.  f. 
Stolen  horses,  see 


STOPPAGE  IN  TRANSITU  349 

And  see  Frauds,  statute  of^  C  s>. 
Vendor  and  purchaser,  B- 


A.  By  whom 

B.  0/  what  species  of property 


ib, 
ib. 


C- At  what  period  ib~'fc45S 

And  see  Ship,  pL  45 
Appendix,  Stoppage  in  transitu,  C. 


Cl.l_tM 


D.  Efftttqf 

Stopping  payment, 

Appendix  statutes,  B.  kk 
Stores,  see 

Felony,  pi.  20 

Statutes,  B.  f ;  B.  n. 
Stowage,  bad,  see 

Action,  pi.  87 

Insurance,  pi  131  ,179 

Variance,  pi.  45 
Stranding,  see 

Insurance,  L-  h- 
Strawberry  beds,  see 

Waste,  pi  4 
Submission,  see 

Arbitrament,  A. 
Subpoena,  see 

Witness,  pi.  1,2 
Subpoenea  duces  tecum,  sec 

Witness,  E. 
Subsequent  demand,  see 

Tendet,  pi  32-3-4-5-6-7-S-O 
Subscribing  witness,  aee 

Witness,  G. 
Substitute,  see 

Officer,  pi.  i 
Substitution,  see 

Agent,  pi.  106 
Sugar,  see 

Insurance,  pl«  169,  196 
Suga^  house,  see 

Insurance,  pi.  175 
Suggestion  of  breaches,  see 

Inquiry,  pi.  2, 3 
Supercargo, see 

Agent,  pi  45 

Ship,  pi  121-4 

Witness,  pi  137 
Superior  courts,  see 

Inferior  court* 
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Supersedeas, 

Evidence,  pi.  23 
Variance,  pi  58,  89 
Appendix,  Sheriff  C.  a. 

Suppress™  veri,  we 

Appendix,  Auction,  A.  d. 

SURETY 
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And  see  Af  eat,  pi  116 
BiHs  fe  notes,  pL  65;  ibid.  D.  e  ; 

H.  c 
Bond,  pi.  16,  22-3 
Debtor  end  creditor,  pi- 10 
Libel,  pL  .17 
Practice,  pi.  46 
Usury,  pi.  20 
Witness,  pL  51 

A.  When  discharged  lb. 
And  see  Bills  and  notes,  D.  e. 

Insolvents,  pi.  10 
Variance,  pi.  24 

B.  Contribution  ib. 
And  see  Action,  pi  47 

Assumpsit,  pi.  40-1-2 
Limitation  of  actions,  pi  7 
Appendix,  Assumpsit,  D.  b. 
a  To  what  extent  ib. 

Surgeon,  see 

Action  on  the  case,  pi.  31 
Debtor  and  creditor,  pi.  10 
Insurance,  pi.  133 
Master  and  servant,  pi.  4,  5 
Physician,  pi.  Jf  2,  4,  7,  9,  10,  1 1 

Surinam,  see 

Insurance,  pi.  100 
Surprize,  see 

Set-off,  pi.  36 
Surrender,  see 

Evidence,  pi.  338 

Frauds,  statute  of,  A.  c. 

Power,  pi.  6, 7 

Variance,  pi.  94      • 
Surrogate,  see 

Misdemeanor,  pi.  34-5 

Surrey,  see 

Evidence,  pi.  210 

Surveyor,  see 

Agent,  pi.  31-2 
Swath,  see\ 

TitheVpL  4 
Sweepstakes,  lee 

Gaining,  .pi  6 
see 
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Synagogue,  set 

Baron  and  feme,  pi  1 1 

Use  and  occupation,  pL  IS 
Table  of  fees,  see 

Penal  action,  pi.  29,  30 
Tail-male,  estate  in,  see 

Waste,  pi.  5 
352  Tailor,  see 

Parent,  pi.  2 
Tavern,  see 

Actios,  pL  57 

Agreement,  pi.  40-1-2-3-4-$ 

Frauds,  statute  ot,  31 

Gaming,  pi.  5 
Taxation  of  costs,  see 

Attorney,  pi  13,26,32 

TAXES  852, 454 

And  see  Landlord  and  tenant,  C. 

Set-off,  pi.  3 
'  Witness,  pi.  198 

Appendix,  Taxes. 
Tax  gatherer's  books,  see 

Evidence,  pi.  86 
Tedding  grass,  see 

Tithes,  pi.  3 
Tenant,  see 

Landlord  and  teaant. 

Variance,  pi.  49 
Tenant  at  will,  see 

Use  and  occupation,  pi.  11,15 
Tenant  for  life,  see 

Covenant,  pi.  16,  17 
Tenant  from  year  to  year,  see 

Variance,  pi.  65 

Waste,  i^l.  2 
Tenantable  repair,  see 

Waste,  pL  2 
Tenants  in  commence 

Witness,  pi.  208 

TENDER         352,  454 

And  see  Conditions  precedent,  pi.  7 
Practice,  C. 
Set-off 

A.  Form  of  Tender 
And  see  Appendix,  Tender,  A 

B.  To  whom  made 

C.  At  what  lime  made 
And  see  Attorney,  pi.  30 

D.  Where  necessary 

E.  Condition***  tnder 

F.  Effect  of  tender 
And  see  E.  pi.  26 


ib. 

354 
ib. 

ib- 

ib. 
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Justices  of  the  peace,  pL  1 6 

Partners. 

Practice,  C.  a;  C.  b. 

Set-off,  D.  e. 

H.  How  avoided 

fL  Pleadings 

And  see  Set-on^  pL  38 


Page. 


ib. 


C.  Consequence  of  giving 
time 

TITHES 

TITLE 


356 
357 
357 


Tender  of  amends,  see 

Justices  of  the  peace,  pL  16 
'Tender  of  demy-mark,  see 

Writ  of  right,  A. 
Teneriffe,  see 

Insurance,  pi  248 
Term  of  years,  see 

Variance,  pi.  65 

Title,  pi  2 

Vendor  and  purchaser,  pL  39 
Terrier,  see 

Evidence,  pi.  92-3 
Termini,  see 

Appendix,  Variance,  C 
Thames,  see 

Rivers,  pi  2, 3 
Theatre,  see 

Bankrupt,  pi  12 

Action  on  the  case,  pi.  73-4 

Evidence,  pi.  104,  308 

Libel,  pL  2, 3,  31 

Riot,  pi.  1,2 
Theft,  see 

Insurance,  pi.  171 

Appendix,  Bailment,  ft. 

Bailment,  pi.  7 
Threats,  see  * 

Bastard,  pi.  9 
Ticket,  see 

Misdemeanor,  pi.  18 

Parliament,  pi  7 
Timber,  see 

Action,  pi.  30 

Bankrupt;  pi.  1 1 

Trespass,  pi.  35-6 

Trover,  pi  28 

TIME       *  356 

And  see  Evidence,  pi  200 
Execution,  pi  10 
Insolvents,  pi.  1 
Limitation  of  ^ctionf,  pi.  23 
Variance,  pi  7* 

,  A.  How  computed        v  lb. 

And  see  Limitation  ofk  tions,  A.  a. 


And  see  Assumpsit,  C.  e ;  E.  c; 
pi  80-1-2-3 
Ejectment,  A. 
Fairs  and  markets,  pi  1 
Pleading,  pi  3 
Trespass,  pi  30 
Trover,  A. 

Vendor  and  purchaser,  pi  3,  5V 
56-7 


A.  How  proved 

a  Under  an  act  of  Parliament 

h  By  assignee  of  a  term 

Title  of  a  cause,  see 

Practice,  pi  56 

Variance,  pi.  67 
Title  of  affidavit,  see 

Appendix,  Stamps,  E. 
Title  et  declaration,  see 

Pleading,  A.  a. 
Tobago,  see 

Foreign  judgment,  pi  4,  6 
Toleration,  see 

Evidence,  pi  104,  n. 

Use  and  occupation,  pi  18 
Toleration  act,  see 

Evidence,  pi  178 

Statutes,  B.  d. 

TOLL 

Torts,  see 

Action  on  the  case. 

Agent,  C.  b. 

Limitation  of  actions,  B. 

Master  and  servants,  C 

Trespass. 

Trover. 
Tortola,  sf» 

Insurance,  pi.  168 
Torts  to  persons,  see 

Action  on  the  case,  A.    . 
Torts  to  personal  property,  see 

Action  on  the  case,  B. 
Torts  to  real  property,  see 

Action  on  the  case,  C. 
Touching  at  a  port,  see 

Insurance,  pi  136-7-8-9, 145 
Tower,  marriages  in  the,  see 

Baron  and  feme,  pi  12,  13 
Trade,  carried  on  after  bank- 


ib. 
ib. 
Ik 
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Appendix,  Bankrupt,  F.  c. 
Trade,  obstruction  of^  see 

Action  ob  the  case,  B.  c. 
Trader,  see 

Bankrupt,  A. 
Transitu*,  see 

Stoppage  io  transitu. 
Transportation,  see 

Baron  and  feme,  pL  28. 
Traverse,  see 

Nuisance,  pi.  33 
Treason,  see 

Witness,  pL  3, 4 
Treasurer,  see 

Felony,  pi.  5 
Treasury,  see 

Evidence,  pi.  16 
Treasury  order,  see 

Ship.pl.  63 
Treaties,  see 

Evidence,  pi  72 
Treating  electors,  see 

Statutes,  B.  e. 
Trees,  see 

Action,  pi.  30 

Covenant,  pi.  4 

Trespass.  pL  35-6 

TRESPASS 

And  see  Abatement,  B.  c. 
Costs,  A.  b. 
Pleading,  B.d;  C.  D-E. 

A.  To  per$on$ 

And  see  Imprisonment, 
a  Where  it  ties 
b  Pleadings 
And  see  Practice,  pi.  1 1 1 
Appendix,  Action,  E.  f. 
a  Evidence 
And  see  Officer,  pi.  26-6*7-6 

Witness,  pi.  179, 180 , 
Verdict 

B.  To  personal  property 
And  see  Costs,  pi.  4,  6 

Misnomer,  pi.  6 
a  Where  it  lies 
b  Pleadings 
And  see  B.  d.  pL  26 

Praotice,  pi.  Ill 
c  Evidence 
d  Verdict 

C.  To  real  property 

And  see  Costs,  pi.  5,6;  7 
Distress,  A.  b. 


p*t*. 


a  Where  it  lies  ib.  fe  454 

And  see  Appendix,  Trespass,  C  a. 


358 


ib. 

ib. 
ib. 


ib. 

369 
ib. 


ib. 
360 


ib. 
ib. 

ib. 


ib. 
36f 


36f 


b  Pleadings 

And  see  Practice,  pi.  Ill 
c  Evidence 
And  see  Witness,  pi.  39 

Appendix,  Praotice,  H.. 
Trespass  or  case,  see 

Action,  E.  f. 

Appendix,  Action,  E.  £ 
Trial,4  see 

Practice,  M. 
Trial  at  bar,  see 

Variance,  pi.  85 
Trial,  new,  see 

Practice,  N* 

Misdemeanor  E. 

Appendix,  Practice,  & 
Trial,  potting  off,  see 

Practice,  F. 

Appendix,  Practice,  F; 
Trial  or  goods,  see 

Assumpsit,  pi.  15 

TROVER 

And  see  Bills  and  notes,  L  e. 
Execution,  pi.  1 
Witness,  pi.  250 

A.  TUU  of  plaintiff  St 
And  see  Executor  and  adminis3» 

irator,  A. 
Insurance,  pL  43 
Ship,  pi.  49 

Stoppage  in  transitu,  pi  22 
1       Variance,  pi.  4 

B.  Conversion'by  defen- 

dant 363  &  45* 

And  see  Execution,  pi.  10 
Trespass,  pL  19 
Variance,  pi.  10 
Appendix,  Trover,  B. 

Trover  or  Replevin,  see 

Replevin,  A. 
Trust,  see 

Bills  and  notes,  pi.  274 

Appendix,  Foreign  attachment* 
la,  »" 

Trust  property,  see 

Bankrupt,  E.  d. 

Insurance,  C.  c 


TRUSTEE 
An4  iee  Af«nt,  p*.  183 


«f 
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4ankrupt,E«d. 
Bilk  and  notes,  pi  874-80 
Evidence,  H.  d. 
Insurance,  pi.  39 
Landlord  and  tenant,  pi.  63 
Vendor  and  purchaser,  pi.  98 
Witness,  C.  in  $  lb.  pL  77 

Truth  of  libel,  see 

Appendix,  Libel,  A.  c 
Turf,  see 

Custom,  pL  2 
Turnpike,  see 

misdemeanor,  pf.^.16 
Twopenny  post,  see 

Bills,  pi.  195-6    , 
Tythes,  see' 

Tithes. 
Umpire,  see 

Arbitrament,  D. 
Underlease,  see 

Witness,  pi.  275-6 
Underletting,  see 

Agreement,  pi.  13 

Ejectment,  pi.  1,6-7 
Undersherlff,  see 

Sheriff,  pi.  35 
Underwriter,  see 

Action,  pi.  65,  83-4-7 
Unity  of  possession,  see 

Replevin,  pi.  6 
Unliquidated  damages,  see 

Sct-oii;  pi.  3,  25-6-7-8-9,  30 
Unscn worthiness,  see 

Evidence,  pi.  210 

Insurance,  pL  224-5 

Ship,  pL  147-8-9 
Unstatnped  instruments,  where  receiv- 
able for  collateral  purposes, 
see 

Stamps,  pi.  25,  35,  55-7 

Trover,  pi.  12 

Appendix,  Stamps,  D. 
Usage,  see 

Agent,  pi.  43,  53 
Evidence,  pi.  1 82,  207,  324       • 

Ship,  pL  77,  150 

Vendor  and  purchaser,  pi.  71-6 

Vestry,  pi.  6  . 

Warranty,  pi.  22 

Wharfinger,  pt.  6 

USE  AND  OCCUPATION    366 


Pag* 

B.JVaiureofoccmpatim  367,  458 

See  Appendix,  Use  •md  occupation, 
B. 

C.  Evidence  ib. 

User,  see 

Fairs  and  markets,  pi.  1 
Usher,  see 

Officer,  pL  1 
Usurpation,  see  r 

,   Fairs  and  markets,  pi.  2 


USURY 


368 


A.  What  shall  be  Sb. 
See  the  distinction  between  usury 

and  interest,  Appendix,  Interest, 
a  Upon  a  loan  ib. 

b  Upon  forbearance  369 

B.  Securities  token  void  370 
a  As  between  the  original  parties  ib. 
b  In  third  hands  371 

C.  Pleading  372 

D.  Evidence  lb. 
And  see  Appendix,  Witness,  C.  c. 


VARIANCE 


373 


k..Platnt%JF*titl* 

And  see  Ejectment)  pL  6, 19 
Replevin,  $L% 


ib* 


And  see  Pleading,  pi.  6;  Ibid.  B-  b* 
Misdemeanor,  B.  b- 
Perjury,  B.  b- 

A-  What  shall  be  deemed  mat- 
ter of  allegation  re* 
quiring  substaniial^and 
what  matter  of  descrip- 
tion requiring  strict 
proof  373, 458 

And  see  Arbitrament,  pi  12 
Bills  and  notes 
Penal  action,  pi  46 
Practice,  pi.  17 
Sheriff;  pi.  32 
Appendix,  Arbitrament,  B. 
Appendix,  Variance,  A. 

B-  Matter  of  allegation  where 

sufficiently  j»  oved     376,  469 
And  see  bills  and  notes,  pL  316 
Usury,  pi*  33-4-5 
Waste,  pi.  5 
Appendix,  Variance,  B. 

tC.  Matter  of  description  where 

sufficiently  ^oved     379, 

And  see  Silk  and  notes,  f>L  £77 
Carrier,  pL  53 
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Escape,  pi.  1,2,3,4 
Vendor  and  purchaser,  pi.  10 
Waste,  pi.  6 
Appendix,  Variance,  C. 

D.  Hcroo  taken  advantage  of 
Valuation,  see 

Agreement,  pi.  1 1 


Fqp. 


383 


VENDOR  AND  PURCHASER    383 

And  see  Bankrupt,  E.  a. 

A-  Sah  lb. 

And  see  Escape,  pi.  4, 5 
Appendix,  Stamps,  B, 
a  Entire  contract  ib. 

And  see  Appendix,  Vendor  and 
purchaser,  A.  e. 
b  Conditional  contract  384 

And  see  E.  pL  67 
c  Contract  when  perfect        385,  459 
And  see  Appendix,  Vendor  and 
purchaser,  A.  c. 
4  Concealment  ib.  &  460 

And  see  Appendix,  Vendor  and 
purchaser,  A.  d.  ib.  373 

B.  Delivery  what  shall  be  ib. 
And  see  Foreign  attachment,  pL  2 

Frauds,  statute  of,  C.  a. 
Infant,  pi.  22 

Stoppage  in  transitu,  F.  a. 
Witness,  pi.  156 

Appendix,  Stoppage  in  transitu,C. 
Appendix,  Vendor  and  pur- 
chaser, B. 

C.  Rights  of  vendor  386 
And  see  agent,  pi.  39 

Assumpsit,  pi.  33-4-6-9,  30-2-4* 

5-6 
Bills  and  notes,  pL  76-7-8-9,  80-1 

D.  Liability  of  vendor  388 
And  see  action  on  the  case,  B.  f. 

Assumpsit,  E.  c ;  E.  g. 

E-  Rtghte  of  vendee  ib.  k  460 

And  see  action  on  the  case,  B.  f. 
Age*,  pL  8 
Assumpsit,  E.  eg. 
Bills  and  notes,  pL  51 
Interest,  pL  23 
Appendix,  Vendor  fe  purchaser,  E, 

F.  Liability  of  vendee  390 

And  see  Agent,  pi.  5 
Assumpsit,  pi.  23 
Bills  and  notes,  pL  76,  81 


Pig* 

Carrier,  pi.  33 

Evidence,  pL  86 
Interest,  pi.  18 

G.  Bill  of  sale  392 

And  see  Evidence,  pi.  41-250-1 
Appendix,  Witness,  B.  d. 
a  Possession  under  ib.  &  461 

Venire  facias  de  novo,  see 

Appendix,  Practice,  M.  d ;  Ib.  N. 
Appendix,  Vendor  and  purchaser, 
G.  a. 


VENUE 


392 
ik 


A.  Where  laid 

And  see  Bills  and  notes,  pi  334 
Game,  pL  8 
Qfficer,  pL  14,  15 

Veranda,  see 

Covenant,  ph  10 
Verdict,  see 

Practice,  M.  e. 
Witness,  pL  61 

VESTRY  393 

A.  General  ib. 
a  How  constituted  5b. 
b  Authority  of  general  vestry  ib. 
c  Proceedings  how  proved  ib. 

And  see  Libel,  pL  49 

B.  Select  vestry  394 
a  How  created  ib. 

And  see  Variance,  pi.  29,  30 

Vestry  book,  see 

Evidence,  pL  104 
Vi  et  armis,  see 

Practice,  pi.  Ill 
Vicar,  see 

Evidence,  pi.  201 

Vestry,  pi.  1,  2 
Vitriol,  see 

Insurance,  pi.  131 
Void  or  Voidable,  see 

Bankrupt,  pi.  59 
Voir  dire,  see 

Witness,  pi.  202-3-4-5 

Appendix,  Witness,  C.  e ;  C.  k. 
Voluntary  payment,  see 

Agent,  pL  35 
Volunteers,  see 

Infant,  pi  12 

Misdemeanor,  pi.  36-7 
Voter,  see 

Witness,  pi.  18* 
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Vouchers,  see 

Arbitrament,  pi.  6 

Evidence,  pi.  243 
Wager,  see 

Gaming,  pi.  1,  3,  4,  6,  7,  8,  10, 
12,13,  14,  16,  16,17 

Stamps,  pi.  9,  10 
Wages,  see 

Evidence,  pi.  324 

Master  and  servant,  B.  a* 

Set-off,  pi.  30-1 

Ship,  K. 

Appendix,  Ship,  K. 
Waggoner,  see 

Variance,  pi.  56 

Witness,  pi.  162 
Waiver,  see 

Waver  ^ 

Wales,  see 

Costs,  pi.  9 

Practice,  pi.  77 
Wall,  see 

Action,  pi.  81 
Warden,  see 

Assumpsit,  pL  50 
Wardmote  book,  see 

Evidence,  pi.  183 
Warehouse,  see 

Variance,  pi.  46 

Vendor  and  purchaser,  pi.  20 
Warehouseman,  see 

Bailment,  pi.  517-18-19 

Frauds,  statute  of,  pi.  10 

Stoppage  in  transitu,  pL  13,  14-7 
Warrant,  see 

Action,  pi.  17 

Agent. 

Arrest,  B.  a ;  B.  b. 

Attorney,  pi.  16 

Evidence,  pi.  184 

Imprisonment,  pi.  1 
Warrant  of  distress,  see 

Witness,  pi.  270 

WARRANTY 

A.  Warranty  of  the  quality  of 
goods 


B.  Warranty  of  contingent 

evenU 


**> 
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394 


ib. 


And  see  Infant,  pk  16 
a  What  shall  amount  to  a  war- 
ranty ib.it  461 
And  see  A.  c,  pi.  24 
b  Warranty  when  broken       395,  461 
And  see  Appendix,  Warranty,  A.  b. 
c  Remedy  in  case  of  breach  of 

warranty  lb- 


See  Agreement,  A.  b. 
Frauds,  statute  of,  D. 
Insurance, 6 
Appendix,  Insurance,  G, 
Merger,  pi.  1 
Pleading,  pi.  8 

Vendor  &  purchaser,  pi.  51,  6. 
Appendix,  Stamps,  E. 

Washing,  see 

innkeeper,  pi.  5 


WASTE 

As  to  Waste  Lands,  see 
Common,  pi.  1 
Auction,  pi.  3 
Xjectment,  pi.  1 2 
Manor,  pi.  1 
Way,  pi.  2 

A.  What  shall  be  watte 

And  see  Trespass,  pi.  35V6 

B.  Pleadings 
Watchman,  see 

Imprisonment,  pi.  49 
Appendix,  Bailment,  B. 

WATERCOURSE 

And  see  Estoppel,  pi.  12 

Waver,  see 

Statutes,  pi.  1 1 
Waver  of  forfeiture,  see 

Ejectment,  pi.  1,  5,  8, 9 

Ship,  pi.  155 
Waver  of  objection,  see 

Witness,  pi.  42-5 
Way,  see 

Action  on  the  case,  C.  a. 

Covenant. 

Nuisance,  D. 

Title,  pi.  5 

Variance,  pi.  77 

Appendix,  Witness,  C.  k- 
Way-going  crops,  see 

Evinence,  pi.  203 
Wearing  apparel,  see 

Distress,  pi.  1 
West  India  Islands,  see 

Insurance,  pi.  87, 101-36 
West  Indies,  see 

Baron  and  feme,  pi.  25 

Jurisdiction,  pi.  2 

ShiD.pl.  140 


39* 


ib. 
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397 
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Whale  fishery,  see 
Statutes,  B.  t. 

WAY 

And  see  Action,  pi  7-13 
Action  od  the  case»  C.  a, 
Covenants,  pi.  8 
Ejectment,  pi  12 
Fishery,  pL  2 
lien,  pi.  26 
Nuisance,  D. 
Tithes,  pi.  6 
Watercourse. 
Witness,  pi.  119-52 
Wharf,  see 

Rivers,  pi.  2 

Variance,  pL  46 

Vendor  and  purchaser,  pi.  27 

WHARFINGER 


397 


397 


And  see  Bailment,  pi.  1 1 

Carrier,  pi.  21,  49 

Lien,  pi.  26-7 

Stoppage  in  transitu,  pi.  11, 18, 
20-1 

Trover,  pi.  8,  9 

Vendor  and  purchaser,  pi.  27 
Widow,  see 

Baron  and  feme,  pi.  29,  33 

Covenant,  pi.  16 
Wife,  see 

Action,  pi.  22-3 

Action  on  the  case,  A.  a ;  A.  b. 

Baron  and  feme. 

Deed,  pi.  7,  8 

Evidence,  pi.  282-3-4,  333 

Witness,  B.  a ;  Ibid.  pi.  54 
Wild  fowl,  see 

Action,  pL  24 
Will,  see 

Evidence,  321-2 

Felony,  pi.  19 

Frauds,  statute  of,  E. 

Power,  pi.  1 

Practice,  pi.  112 

Witness,  pi.  280 
Windows,  see 

Action  on  the  case,  C.  b. 

Riot,  pL  1 


398 


Action,  pi.  86 

WITNESS 

A.  Attendance  of  witness 
And  see  O.  pi.  285-6-7-8 
Practice,  pi.  68,  84 


ib. 


b  List  of  witnesses  399 

c  Protection  of  witness  ib. 

d  Remedy  for  expenses  ib. 

e  Where  declarations  admissible  ib. 
See  Agent,  pi.  64 
Evidence,  pL  247-9-50-1-63-75- 
80-1,  300-1-2 

B.  Persons  privileged  from  exam- 
ination ib, 
a  Husband  and  wife  ib. 

And  see  C.  b,  pi.  54 

b  Arbitrator  400 

c  Barrister  ib. 

d  Attorney  ib.  &  462 

And  see  F.  pi.  251-2-7-8 
Appendix,  Witness,  B.  a. 

e  Members  of  parliament  402 

See  Parliament, 

f  Public  officers  ib. 

g  Parties  ib. 

C.  interest  ib.  &  463 

a  Bail  ib. 

b  Upon  questions  of  bankruptcy  lb.  & 
463 

And  see  C.  c,  pi.  95-6  ;  C.  o,  pi.  201 
|     Appendix,  Witness,  C.  b. 
c  In  cases  upon  bills  and  notes      405 

And  see  C.  b,  pi.  55-8, 67-8 
Evidence,  H.  e. 
d  Creditors  408 

e  Executors  463 

And  see  Appendix,  Witness,  C.  e. 
f  Informer  ib. 

g  Owner  of  stolen  property  409 

h  Parishioners  ib. 

i  Partners  and  joint  trespassers  ib.&463 

And  see  C.  o,  pi.  201 
Evidence,  H.  g. 
k  Privies  in  estate  410  &  463 

And  see  Evidence,  H.  c. 
1  Servants  411-64 

And  see  Evidence,  H.  b ;  H.  h. 
Appendix;  Witness,  C.  1. 
m  Ship  owners  and  masters  41 2 

n  Trustees  413 

And  see  Evidence,  H.  d.  x 
o  In  other  cases  413-64 

And  see  Appendix,  Witness,  C.  o. 
p  Objection  when  taken  415 

q  Objection  how  repelled      ib.  <fr  464 

And  see  Appendix,  Witness  C.  q. 
r  Competency  how  restored  416 

And  see  B.  g,  45 ;  C.  b.  pi.  50-1, 
61-7 ;  C.  c.  pi.  92,  100-2-35 ; 
C.  m.  pL  164-5-6-7-8-9,  185- 
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416 
lb. 

lb. 


IX  Personal  defect 
a  Crime 

K.  Examination  ofw&nesses 
And  see  B.  d.  pt.  41-2 ;  E.  b, 
pi.  249 
Practice,  pi  99,  10$-1MO 
a  Oath  how  administered  ib. 

b  Declarations  i»  atticulo  mortis  417 
o  Questions  affecting  the  witness 

personally  ib. 

And  see  C.  b>  pi.  78*9, 80;  Co, 
pi.  188 
Action  on  the  case,  pL  24-5 
d  Repudiation  of  evidence         41 8-64 
And  see  Appendix,  Witness,     E,  d. 
e  Cross  examination  ib. 

And  see  C.  b.  pL  66 ;  Co,  pi 
188;  C.  q,  pi  206-2 1-2 
Evidence,  pi.  326 
Practice,  pi  67, 107-10 
Sheriff;  pi.  17 
Appendix,  Practice,  M.  £ 
f  Leading  questions  ib. 

g  Assistance  of  papers  419 

h  Questions  from  jury  ib. 


F.  Productions  ofpapm  vpm 
subpoena  duces  tecum  ami 
notice 


Page. 


G.  Subscribing  witness 
And  see  C«  o,  pi.  197 

Wood,  see 

Nuisance,  pL  18 
Words,  signification  of,  qee 

Evidence,  pi  196-7, 201-7 
Work  and  labour,  see 

Assumpsit,  C. 

Evidence,  pi.  2 
Worms,  see 

Insurance,  pi.  167 
Writ,  see 

Bankrupt,  pi  23 

Evidence,  pi  8,  9, 12-3*4-54-7 
Writ  of  error,  see 

Pleading,  pi  12-13 


419 
42Q 


WRIT  OF  RIGHT 

A.  Tender  iff  demy  mark 

a  At  whattime  to  be  made 

B.  Evidence 


423 

ib, 
ib. 

424 


ERRATA. 

Page  63,  pi  2*  add  «  Windham  v.  Patterson,  4  Campb.  986.    BUenborougb,  C.  J.  1815.* 

—  68,  pi.  79,  for  «  sufficient,"  read  "  ioauffioi  eut" 
— -  7 A  pl.l<2t,for  M  pledge/  read  «•  pledgee.'* 

. 100,  pi.  12S,  add  "But  the  court  set  aaide  the  verdict  found  for  the    laintiff,  t  B.  if  A.  96.* 

146,  pi.  39,  for  *  priority,"  read  «  privity." 

—  ISO,  pi.  IS,  for,  ••  the  parties  in,"  read  M  the  postea  is." 

168,  pi.  106,  for  «•  Duller  v.  Mitchell,*  read  M  Sullen  v.  Mitchell,  9  Price,  399  * 

—  160, pi.  136, for  "ftdee1arolionofW."i^"Madeelarattonof  W."aad  te«t»  the-Earl," 

read  "to  be  Earl.*9 

298,  pi  259,  for  "  adjusted,"  read  "  net  adjusted.* 

23l,p|.Hfor"AadiftjMpuiwliater,wread"If^^ 

—  959,  pi.  4,  n.  for  "  be  not  as  a  misdemeanor  and  criminal  injury,*  read  «  having  for  to  object 

a  misdemeanor  and  criminal  injury,  ha  not" 

—  309,  pi. ft,  for"  A.  was,"  read  "As  to." 

—  313,  pi.  18,  for  "  consideration,"  read  "  condition."  , 

—  315,  pi.  34,  for  *  Ibid."  read  M  Ord  v.  Uuspini,  \  Esp.  670.    Kenyan,  C.  J.  179?. 

—  367,  for  "  Totai"  read  •*  Teu-W 
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TO  THE 
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ABATEMENT. 
(And  see  Bail  A.  4  n.  post.) 

A.  By  death. 

B.  By  plea. 

(a)  Nonjoinder. 

(b)  Misnomer. 

(c)  Other  action  pending* 

A.  By  death. 

1.  If  a  surviving  co-plaintiff  pro- 
ceed to  trial  without  a  suggestion 
upon  the  record,  the  proceedings 
are  irregular,  and  the  witnesses  can- 
not be  indicted  for  perjury  in  the 
course  of  them.  R.  v.  Cohen,  1 
Stark.  511.  Ellenborough,  C  J. 
1816. 

B.  By  plea. 

B.  (a)  Nomoinder. 
(And  see  Action  D.  Partners,  E.) 

2.  At  the  trial  of  an  issue  upon  a 
replication  of  sole  contract,  it  was 
ruled,  that  the  defendant  could  not 
examine  the  alleged  joint-contract- 
or after  releasing  him.  Young  v. 
B aimer,  l  Esp.  103.  Kenyon,  C.  J. 
1794. 

3.  But  the  court  held  that  the 
release  made  him  competenLNand 
granted  a  new  trial,  the  Chief  Jus- 
tice concurring.    Ibid* 

4.  To  support  a  plea  in  abate- 
ment of  nonjoinder  of  the  assignees 

1 


of  a  joint-contractor  who  is  become 
a  bankrupt,  it  is  not  sufficient  to 
prove  that  they  acted  as  assignees ; 
the  assignment  must  be  proved* 
Pasmore  v.  Bousfield,  1  Stark.  296. 
Ellenborough,  C.  J.  1816. 

N.  As  to  the  evidence  upon  this 
replication,  see  Abbot  v.  Smith,  2. 
Bla.  947.  951.  1  Wentw.  17,  33. 
Gould  v.  Barnes,  3  Taunt.  504. 
Lucas  v.  Delacour,  1  M.  and  S. 
249.     Doct-  Plac.  233. 

5.  Where  the  plaintiff's  particu- 
lar contains  items  which  are  bwing 
from  the  defendant  jointly  with  a 
partner  who  is  not  sued,  the  non- 
joinder may  be  pleaded  in  abate- 
ment, though  part  of  the  demand 
be  due  from  the  defendant  alone. 
Colson  et  alt.  v.  Selby,  1  Esp.  4^2. 
Kenyon,  C.J.  1795. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit :  ibid*  S. 
C.  Tidd.  595. 

B.  (b)  Misnomer* 
(And  see  Misnomer,  post) 

6.  Misnomer  of  one  of  several 
defendants  can  be  taken  advan- 
tage of  by  plea  in  abatement  only ; 
it  is  no  ground  of  nonsuit.  Rogers, 
assignee  of  Stokes  v.  Boehm,  Hen- 

Sr  Nantes,  and  Taylor,  2  Esp.  702. 
enyon,  C.J.  1798. 
Ace.  Anon.  Lutw.  10.    Rice  v. 
Shute,5  Burr.  2611.  S.  C.  2  Bla. 
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695.     Dickinson   v.    Bower,    15 
East,  110. 

N.  And  one  co-defendant  cannot 
plead  misnomer  of  his  companion. 
PerPaston,  Y.  B.  21  H.  6,  37. 
Shovel  v.  Evance,  Lutw.  3d,  6. 
Abraham  v.  Fellows,  1  Wentw.  16. 
and  see  1  Wentw.  9.  10.  Y.  B.  5 
E.  4,  2  a.  pi.  13. 

7.  Where  a  defendant  avers  that 
he  was  baptized  by  the  name  of  A., 
he  must  produce  direct  proof  of  his 
baptism,  tnough  such  an  allegation 
is  unnecessary.  Weleker  v.  Le 
Pelletier,  1  Campb.  479.  Ellen- 
borough,  C.  J.  1808. 

And  see  Read  v.Matteur,Hardw. 
286 ;  1  Wentw.  2. 

(c)  Other  action  pending* 

8.  A.  whilst  he  is  unlawfully 
imprisoned  by  B.,  is  assaulted  by 
C* — C.  is  guilty  of  the  false  im- 
prisonment, and  to  an  action  for 
the  assault ;  he  may  plead  the  pen- 
dency of  an  actioto  against  B.  for 
the  imprisonment.  Boyce  v.  Doug- 
las, 1  Campb*  60.  LUenborough, 
C.J.  1807. 

And  see  Warden  v.  Bailey,  4 
Taunt.  88.  Sparry's  case,  5  Co. 
61  ;  2  RolL  Abr.  Trespass  V. 
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A.  In  what  cases  maintainable- 

B.  Notice  op  action. 

C.  Proper  parties. 

(a)  Plaintiff: 
(b)  Defendant. 

D.  Joinder  in  action. 

(a)  Plaintiffs. 

(b)  Defendants. 

E.  Form  or  action. 

(a)  Account,  or  assumpsit. 
(b)  Assumpsit,  or  covenant. 
(c)  Assumpsit  special,  or  indebitatus. 


(d)  Replevin,  or  detinue- 

(e)  Replevin,  or  trover. 
(f)  Trespass,or  case. 

F.  Cross  action. 

A.  In  what  cases  maintainable. 

(And  see  Sheriff  C.) 

1.  No  action  at  law  lies  to  en- 
force the  payment  of  a  legacy.  Fa- 
rish  v.  Wilson,  Peake,  73.  Ken- 
yon,  C.  J.  1791. 

S.  P.  Nicholson  v.  Shirman,  1  Si- 
derf.  45,  6.  S..C  T.  Raym.  23, 
4  ;  Deeks  v.  Strutt,  5  T.  R.  690  ; 
Mayor  of  Southampton  v.  Greaves, 
8  T.  R.  590, 3. 

2.  But  an  action  will  lie  for  with- 
holdinga  specific  legacy  after  as- 
sent. Doe  and  Lord  Say  and  Sele 
v.  Guy,  executor,  4  Esp.  154.  El- 
lenboroueh,  C.  J.  1802. 

And  the  court  of  K.  B.  dis- 
charged a  rule  for  a  new  trial ;  3 
East,  1 20. 

3.  A  person  is  not  liable  to  an 
action  for  harbouring  a  wife  after 
notice,  where  she  represents  herself 
to  have  been  ill-treated  by  her  hus- 
band. Philip  v.  Squire,  reake,  82. 
Kenyon,  C.J.  1791. 

4.  Where  money  in  dispute  is 
paid  by  consent  to  a  stakeholder, 
no  action  can  be  supported  between 
the  original  claimants,  unless  it  be 
averred  and  proved,  that  the  de- 
fendant prevented  the  plaintiff  from 
receiving  the  money  from  the  stake- 
holder. Robson  v.  Hale,  Peake, 
127.  Kenyon,  C.  J.  1792.;  Ace 
French  v.  Patton,  9  East,  357. 

5.  A  father  may  maintain  an  ac- 
tion for  the  battery  of  a  son  living 
in  his  house,  and  forming  part  of 
his  family,  without  proof  of  actual 
service.  Jones  v.  Brown  et  alt. 
Peake,  233,  and  1  Esp.  217.  Ken- 
yon, C.  J.  1 794; 

Sed  vide  Gray  v.  Jeffries,  Cro. 
Eliz.  55. ',  Barham  v.  Dennis,  ibid. 
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769, 70.  ?  Postlethwaite  v*  Parkes, 
3  Burr.  1878. ;  Bennett  v.  AllcotL 
2  T.  R.  166,  8. 

6«  No  action  will  lie  for  an  in- 
jury arising  from  the  defendant's 
letting  loose  a  fierce  dog  in  his  own 
yard  for  the  protection  of  the  pre- 
mises at  night.  Brock  v.  Cope- 
land,  1  Esp.  303.  Kenyon,  C.  J. 
1794. 

7.  But  the  owner  is  answerable 
for  a  mischief  occasioned  by  keep- 
ing a  fierce  bull  in  a  field  over 
which  there  is  a  disputed  right  of 
way,  where  he  has  occasionally  ac- 
quiesced in  the  exercise  of  such 
right.  Anonymous,  cited  1  Esp. 
304.     Kenyon,  C.  J.  and  K  B. 

8.  A  plaintiff  who  omits  to  give 
evidence  applicable  to  one  of  two 
distinct  demands  comprised  in  one 
declaration,  and  takes  a  verdict  for 
the  other  demand  only,  is  not  there- 
by precluded  from  bringing  afresh 
action  for  the  unsatisfied  demand. 
Seddon  v.  Tutop,  1  Esp.  401.  Ken- 
yon, C.  J.  1795. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial  Ibid*  and 
6T.R  607.  And  see  Hitchin  v. 
Campbell,  3  Bla.  837,  S.  C.  3 
Wils.  304 ;  Bradford  v.  Bryan, 
Willes,  368,  S.  C.  7  Mod.  349  ;  Ra- 
vee  v.  Farmer,  4  T.  R.  146 ;  Smith 
v.  Johnson,  1 5  East,  31 3. 8  Wentw. 
XXVI.  Evidence,  A  (a)  3. 

9.  It  is  stated  to  have  been  decided, 
that  a  bankrupt  cannot  sue  his  as- 
signees for  his  allowance.  Groome 
v.  Potts.  1  Esp.  396.  Kenyon,  C 
J.  1795. 

Sed  vide  S.  C.  6  T.  R.  548. 

10.  A.  pretending  to  be  executor 
to  B.  receives  a  debt  from  C  ;  B. 
in  a  compromise  with  A.,  allows 
this  payment.  Semble,  that  B.  can- 
not afterwards  sue  C.  for  the  a- 
mount  Jones  v.  Booths,  3  Esp. 
600.     Eyre,C  J.  1797. 

11.  But  if  the  action  be  com- 


menced before  the  making  of  the 
compromise,  such  compromise  is 
no  defence.    Ibid. 

13.  Nor  if  made  whilst  B.  was 
in  prison  at  the  suit  of  C.     Ibid. 

13.  Stmble,  that  where  A.  driv- 
ing-on  the  wrong  side  of  a  wide 
road  is  met  by  B.,  who  forces  him- 
self between  A.  and  the  foot  path, 
for  the  purpose  of  asserting  the  right 
of  the  road,  B.  is  liable  for  any  ac- 
cident occasioned  thereby.  Cru- 
den  v.  Fentham,  3  Esp.  665.  Ken- 
yon, C.  J.  1798,  and  K.  B.  1799. 

14.  Kan  English  merchantman 
be  seized  as  prize  by  a  king's  ship, 
an  action  at  law  cannot  be  main- 
tained, though  she  be  released 
without  any  proceedings  in  the  ad- 
miralty court,  and  though  no  pro- 
bable cause  be  shewn.  Faith  and 
another  v.  Pearson,  4  Campb.  357. 
Holt,  1 1 3.    Gibbs,  C.  J.  1 8 1 5. 

15.  This  is  a  good  defence  in 
trespass,  under  the  general  issue. 
Ate*. 

And  the  court  refused  a  rule  to 
enter  a  nonsuit.  Ibid*  and  3  Marsh. 
133. 

16.  A  slave  here  continuing  his 
service  cannot  sue  for  wages  on  an 
implied  contract.  Alfred  v.  Mar- 
quis of  Fitzjames,  3  Esp.  3.  Ken- 
yon, C.J.  1800. 

17.  Consequential  damages  can- 
not be  recovered  for  a  seizure  un- 
der an  illegal  warrant,  if  another 
action  is  pending  against  the  party 
upon  *rhose  information  the  war- 
rant issued.  Price  v.  Messenger,  3 
Esp.  96.    Eldon,  C.  Jv  1800. 

S.  C.  not  S  J\  3  Bos.  &  Pull.  1 58. 

1 8.  A  servant  cannot  sue  his 
master  for  refusing  a  character. 
Carrol  v.  Bird,  3  Esp.  301.  Ken- 
yon, C.  J.  1 800. 

19.  Where  a  passenger  removes 
to  another  vessel  in  consequence  of 
an  assault  and  imprisonment  by  the 
captain,  he  cannot  recover  the  ad- 
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ditional  passage  money  as  special 
damage,  unless  the  injury  continu- 
ed to  the  period  of  the  tranship- 
ment, or  he  could  not  remain  on 
board  with  a  reasonable  regard  to 
his  own  safety,  Boyce  v.  Bayliffe, 
1  Campb.  58.  EUenborough,  C* 
J.  1807. 

20.  No  action  will  lie  on  the 
judgment  of  a  colonial  court,  if  the 
defendant  was  never  served  with 
process,  and  never  had  an  oppor- 
tunity of  defending  the  action ;  al- 
though it  be  the  practice  of  that 
court  to  proceed  to  judgment  upon 
a  return  of  process,  "served  by 
nailing  a  copy  of  the  declaration  to 
the  court-house  door."  Buchanan 
v.  Rucker,  1  Campb.  63.  Ellen- 
borough,  C.  J.  1807. 

Ana  the  court  refused  a  rule  to 
set  aside  a  nonsuit ;  9  East,  192. 

21.  An  action  will  lie  upon  a  de- 
cree of  the  chancery  in  Jamaica, 
ordering  the  defendant  to  pay  a 
definite  sum  to  the  complainant. 
Sadler  v.  Robins,  1  Campb*  253. 
EUenborough,  C.  J.  1808. 

22.  In  an  action  for  negligence 
against  a  coach  owner  for  over- 
turning the  plaintiffs  wife,  in  con- 
sequence of  which  she  lingered 
and  died,  the  jury  ark  to  give  dam- 
ages with  reference  only  to  the  in- 
jury sustained  during  the  wife's  ill- 
ness. They  cannot  take  into  con- 
sideration the  plaintiffs  loss  and 

frief  on  occasion  of  her  death.  Ba- 
er  v.  Bolton,  1  Campb.  493.    El- 
lenborough,  C.  J.  1 808. 

Ace.  Higgin's  case,  Noy's  Rep. 
18.  Sed  vide,  1, 4.  5.  1.  Ibid.  4. 
5.  3.  2.;  Roll.  Abr.  557.  pi.  21  ; 
Anon,  cited  1  Keb.  847.  And  see 
1  Salk.  12. 

23.  In  trespass,  the  death  of 
plaintiff's  wife  mav  be  shewn  as  ev- 
idence of  the  violent  nature  of  the 
assault,  but  not  in  aggravation  of 
damages.  Huxley  v.  Berg  1  Stark* 


98.     EUenborough,  C.  J*    1815. 

24.  An  action  lies  against  a  per- 
son who  discharges  a  gun  so  near 
an  ancient  decoy  as  to  frighten  a- 
way  the  wild  fowl,  though  he  do 
not  fire  into  the  decoy,  or  with  in- 
tention to  injure  plaintiff.  Carring- 
ton  v.  Taylor,  2  Campb*  258*  Mac- 
donald,  C.  B.  Chelmsford,  1809* 

And  the  court  of  K.  B.  refused  a 
rule  for  setting  aside  verdict  for  the 
plaintiff ;  ibid,  and  11  East,  571. 
And  see  Keeble  v.  Hickeringill,  11 
Mod.  74,  130  ;  Holt,  14  ;  3  Salk. 
9 ;  Bull.N*  P.  79 ;  S.  C.  mart  ful- 
ly reported,  1 1  East,  574,  n. 

25.  A  judgment  by  nil  dicii  in 
the  supreme  court  of  Jamaica,  in 
which  it  is  alleged,  that  the  defen- 
dant appeared  by  attorney,  is />ri- 
md  facie  sufficient  to  support  an  ac- 
tion, without  proof  that  the  attor- 
ney was  properly  constituted  by 
the  defendant,  or  that  the  latter  was 
within  the  jurisdiction  of  the  cole* 
nial  court.  Malony  v.  Gibbons,  2 
Campb.  502.  EUenborough,  C.  J. 
1810. 

26.  The  law  implies  no  promise 
to  repay  a  sheriff  the  expenses  in- 
curred in  keeping  possession  under 
a  Ji.  fa.  ultimately  abandoned  on 
account  of  the  refusal  of  an  indem- 
nity. Bilke  v.  Havelock,  3  Campb. 
374.    EUenborough,  C.  J.  1 8 1 3. 

27.  Nor  will  an  action  lie  even 
where  the  defendant  has  recogniz- 
ed the  claim  by  paying  money  on 
account.    lb. 

28*  A  party  injured  by  the  sen- 
tence of  an  ecclesiastial  court,  ex- 
ceeding its  jurisdiction,  may  main- 
tain an  action  against  the  judge. 
Beaurain,  gent.  v.  Sir  W.  Scott,  3 
Campb.  388.  EUenborough,  C.  J. 
1813. 

And  see  Doctor  and  Student,  di- 
al 2.  cap.  32* 

B.  Notice  of  action* 
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(And  see  post,  Attorney,  pi.  5.) 

29..  A  letter  from  an  attorney, 
stating  that  be  is  instructed  to  take 
legal  proceedings,  unless  a  demand 
be  complied  with,  is  not  a  notice  of 
action*  Lewis  v.  Smith,  Holt.  27. 
Gibbs,C.J.  1815. 

C.  Proper  parties. 

C.  (a)  Plaintiff. 

(Andseepost,TRESPAS3,pl.  17,18.) 

30.  On  the  cutting  down  of  tim- 
ber on  lands  demised  for  years,  the 
legal  property  vests  in  the  rever* 
sioner,  who  alone  can  maintain 
trespass  for  an  asportation.  Evans 
v.  Evans,  2  Campb.  491.  Law- 
rence, J.  Monmoutn,  1810. 

And  see  Berry  v.  Herd,  Palm. 
327  ;  Cro.  Car.  242  ;  7  T.  R.  13 ; 
Selw.  1191. 

31.  A  furniture  broker,  to  whom 
goods  are  sent  on  salt  or  return,  has 
a  special  property  therein,  which, 
coupled  with  the  actual  possession, 
will  enable  him  to  maintain  tres- 
pass in  his  own  name.  Colwill  v. 
Reeves  2  Campb.  575.  Ellenbor- 
ough,  C.J.  1811. 

32.  And  it  is  no  defence,  upon 
the  general  issue,  that  the  goods 
were  fraudulejitlyv  mixed  by  the 
plaintiff  with  these  of  A.  for  the  pur- 
pose of  screening  the  goods  of  the 
latter,  which  the  defendant  had  a 
right  to  take  under  a  commission  of 
bankrupt  against  him,  unless  the 
goods,  when  mixed,  could  not  be 
distinguished.    Ibid. 

N.  But  the  fraud  may  be  plead- 
ed specially.  Grome  v.  Grome, 
Palm.  395.  And  see  Mayor  of 
Carlisle  v.  Wilson,  5  East,  2,  7  ;  2 
Bla.  Comm.  405. 

33.  A  surviving  partner  may  de- 
clare generally  upon  a  contract  en- 
tered into  with  him  and  his  deceas- 
ed partner,  as  a  contract  made  with 


himself  alone.  Ditchburn  v.Sprack- 
lin  and  others,  5  Esp.  31.  Ellen- 
borough,  C.  J.  1 803. 

Ace.  Richards  v.  Heather,  1  B. 
and  A.  29.  Read's  case,  Sav.  92, 
pi.  171 ;  Co.  Litt.  37  b ;  Brereton 
etux.  v. — Noy's  Rep.  135  $  2  Vin. 
Abr.  Actions  (Joinder)  D-  d.  pi. 
16 ;  Hyat  v.  Hare,  Comb.  383.  re- 
cognized, 2  T.  R.  479.  And  sec  1 
Saund.  291,  f.  g.  Green  way  v. 
Hornblow,  Hararcss,  221  5  post 
Variance,  pi.  39.  P.  N.  B.  55  C, 
(b) ;  Holdwich  v.  Chafe,  Aleyn, 
41  ;  5  Ves.  295.  A  surviving  fe- 
offee may  plead  a  feoffment  to  him- 
self without  naming  his  joint  feoffee ; 
Co.  Lit.  185,  and  cases  there  cited. 

34.  But  a  surviving  lessor  can- 
not recover  on  a  count  for  use  and 
occupation  in  which  his  deceased  co- 
lessor  is  not  named.  Lazarus  v. 
Simmonds.  Abbott,  J.  London,  6 
May,  1818. 

S.  C.  By  the  name  of  Israel  v. 
Simmons,  2  Stark.  356.  And  the 
court  refused  a  rule  to  set  aside 
nonsuit  on  the  ground  that  the  plain- 
tiffs should  either  have  declared  as 
surviving  lessors,  or  have  stated 
that  the  defendant  was  indebted 
to  the  plaintiffs  for  use  and  occupa- 
tion, by  the  permission  and  suffer- 
ance of  them  and  the  deceased.  Ib\ 

Ace.  2  Saund.  121,  n.  1  ;  2  M. 
and  S.  25  per  Le  Blanc,  J.  Ace 
as  to  declaration  against  a  surviv- 
ing partner,  Tes6ard  v.  Warcup,  2 
Mod.  279,280:  Spalding  v.  Mure, 
6  T.  R.  363,  5  ;  Com.  Dig.  Abate- 
ment, F.  8. 

35.  If  two  agents  enter  into  a  con- 
tract in  their  own  names  under  a 
penalty,  for  the  sale  and  purchase 
of  an  estate,  scmbic,  that  an  action 
on  the  contract  must  be  brought  in 
the  name  of  one  agent  against  the 
other.  The  Duke  of  Norfolk  v. 
Worthy,  1  Campb.  337.  Ellenbor- 
ough,  C.  J.  1 808. 
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36.  But  where  the  contract  is 
rescinded,  or  cannot  be  performed, 
the  deposit  may.be  recovered  by 
the  vendee  against  the  vendor  with- 
out shewing  that  the  amount  has 
been  paid  over.    Ibid. 

Ace.  Cary  v.  Webster,  1  Stra. 
480.  And  see  Flewellin  v.  Rowe,  1 
Bulst.  18 ;  2  Saund.  47  e. 

37.  A  bargeman  who  carries 
malt  between  buyer  and  seller, 
may  sue  the  former,  on  an  implied 
undertaking  to  return  them  within 
a  reasonable  time.  Terry  v.  Bar- 
ker, 2  Stark.  172.  Ellenborough, 
C.J,  1817. 

C.  (b)  DtfmdanU 
(And  see  ante  B.  (a)  pi.  34  n)* 

38.  If  the  owner  or  hirer  of  a 
carriage  is  driving  it  when  an  ac- 
cident nappens,  a  mere  passenger 
is  not  liable.  Davey  v.  Chamber- 
lain and  another,  4  Esp.  229.  El- 
lenborough, C.  J.  1802. 

39.  But  where  a  carriage  is  hir- 
ed by  two  persons,  and  used  by 
them  jointly,  one  is  answerable  for 
an  injury  occasioned  by  the  un- 
skilful driving  of  the  other.     Ibid. 

.  40.  If  A.  is  riding  on  the  wrong 
side  of  the  road,  but  leaves  con- 
venient space  for  a  carriage  to  pass 
him,  and  B.  wantonly  or  negligent- 
ly drive  against  him,  the  latter  is 
responsible  for  the  event.  Clay 
v.  Wood,  5  Esp.  44.  Ellenborough, 
C.  J.  1803. 

41.  A.,  jointly  with  others,  em- 
ploys B.  to  sink  a  sewer,  which  is 
left  open ;  C.  falls  in.  A.  is  liable 
to  C,  and  may  be  sued  alone;  but 
he  has  his  remedy  over  against  B. 
Sly  v.  Edgley,  6  Esp.  6.  Ellenbo- 
rough, C.  J. 

D.  Joinder  in  action. 

D.  (a)  Plaintiffs. 

42.  Though  articles  of  partner- 
ship give  a  new  partner  a  share  in 


past  transactions,  he  cannot  join  in 
suing  upon  a  contract  made  before 
he  became  a  partner.  Wilsford  et 
alt.  v.  Wood,  1  Esp.  182.  Kenyon 
C.  J.  1794. 

43.  The  nonjoinder  of  a  dormant 

Ertner  is  no  ground  of  nonsuit, 
week  and  Pollard  v.  Shaftoe,  2 
Esp.  468.  Kenyon,  C.  J.  1796. 

S.  P.  Lloyd  v.  Archbowle,  2 
Taunt.  324;  Mawman  v.  GilletU 
Ibid.  325,  n. 

44.  A.  demised  to  B.,  C,  and  D., 
jointly;  B.  and  C,  without  the 
privity  of  A.,  released  their  interest 
to  D.,  who  had  exclusive  posses- 
sion ;  A.  distrained  goods  put  upon 
the  premises  by  E.,  who  had  no- 
tice of  the  release,  for  rent  due 
from  BM  C,  and  D-  U  was  held 
that  a  joint  action  would  not  lie 
against  B.,  G,  and  D.,  for  money 
paid  by  E.  to  redeem  the  distress. 
Exall  v.  Partridge,  Jones,  eL  alt 
3  Esp.  8.  Kenyon,  C.  J.  1796. 

But  the  Court  of  K.  B.  decided 
that  they  were  jointly  liable,  and 
set  aside  nonsuit.  Ibid,  and  8  T. 
R.  309. 

And  see  Jenkins  v.  Tucker,  1 
H.  Bla.  90,  3.  Rex  v.  Inhabitants 
of  Bridgwater,  3  T«  R.  550, 1  Child 
v.  Morley,  8  T.  R.  610,  4. 

45.  If  several  persons  club  'for 
the  purpose  of  buying  coal,  to  be 
divided  in  certain  proportions  a- 
mongst  them,  one  member  of  the 
club  cannot  bring  a  separate  action 
for  the  non-delivery  of  his  allot- 
ment. Everett,  qui  tarn.  v.  Tin- 
dall,  5  Esp.  169.  Ellenborough, 
C.  J.  1804* 

46.  By  the  usage  of  the  herald's 
office,  the  herald  and  pursuivant  in 
attendance,  share  the  profits  of 
business  begun  whilst  they  are 
jointly  on  duty.  Held,  that  they 
may  join  in  an  action  upon  a  con- 
tract for  work  and  labour  entered 
into  with  one  of  them.    Townsend 
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and  another  v.  Neale,  2  Campb.  | 
190.  EBenborough,  C.  J.  1809. 

47.  Three  persons  give  their 
joint  and  several  bond  to  the  sher- 
iff to  indemnify  him  against  an  act 
in  which  they  are  severally  inter- 
ested. Two  pay  the  whole.  They 
cannot  maintain  a  joint  action  a- 

fiinst  the  third  for  a  contribution, 
elbv  and  Vernon  v.  Steel,  5  Esp. 
194.  Ellenborougb,  C.  J.  1805. 

Ace  Brand  v.  Boulcott,  3  Bos. 
and  Pull.  235.  And  see  Graham  v. 
Robertson,  2T.R.  282 ;  Osborne 
▼.Harpy,  5  East,  225,  S.  C.  1 
Smith  411. 

D.   (b)  Defendants. 

48.  To  charge  At  and  B.  as 
partners,  the  record  of  an  issue  be- 
tween A.  and  B.  directed  for  the 
purpose  of  trying  the  fact  of  the 
partnership,  is  evidence.  Whate- 
ley  v.  Menheim  and  Levy,  2  Esp. 
608.    Kenyon,  C.  J.  1797. 

49.  Where  to  a  declaration  on  a 
joint  contract,  one  of  the  defend- 
ants pleads  infancy,  the  plaintiff 
cannot  enter  a  nolle  prosequi  as  to 
the  infant.  He  must  discontinue 
and  commence  a  new  action  a- 
gainst  the  adult.  Chandler  v. 
Parkes  and  Dankes,  3  Esp.  76. 
Kenyon,  C.  J.  1800. 

50.  S.  P.  ruled  in  Jaffray  v. 
Frebain,  Wilson  and  Black,  5  Esp. 
47.    Ellenborougb,  C.  J.  1803. 

And  see  Boulter  v.  Ford,  1  Sid. 
76.  S.  C.  1  Keb.  284.  Blake's 
ease.  1  Sid.  378 ;  Noke  v.  Ingham, 
1  Wils.  89:  Teed  v.  Elworthy,  14 
East,  210.3  Taunt.  307. 

51.  Where  three  persons  are  su- 
ed jointly  in  trespass,  the  plaintiff 
can  only  recover  for  those  injuries 
in  which  they  were  all  concerned. 
Aaron  v.  Alexander,  Crowley,  and 
Solomons,  3.  Campb.  35.  Ellen- 
borough,  C.J.  1811. 

Seel  vide  Tidd,  866,  7. 


52.  To  entitle  the  plaintiff  to 
proceed  for  an  injury  with  which 
only  one  or  two  of  the  defendants 
are  chargeable,  he  must  suffer  the 
rest  to  be  acquitted.    Ibid. 

53.  And  in  this  case  the  judge 
will  certify,  under  8  and  9  Will.  3. 
cap.  11,  that  there  was  a  reasona- 
ble cause  for  making  them  defend- 
ants.   Ibid. 

54.  It  is  in  the  discretion  of  the 
judge  whether  he  will  direct  the 
acquittal  of  a  co-defendant,  in  tort, 
against  whom  no  evidence  has  been 
given  at  the  close  of  the  plaintiff's 
case.  Davis  v.  Living,  and  others. 
Holt  275.  Gibbs,  C.  J.  1816. 

55.  Sheriff  may  sue  two  parlia- 
mentary candidates  upon  an  ex- 
press joint  promise  to  pay  the  ex- 
pense of  certain  preparations  for 
the  election.  Wathen  v.  Sandys 
and  another,  2  Campb.  640.  Law- 
rence, J.  Gloucester,  1811. 

56.  But  semble,  that  where  the 
nature  of  the  preparations  has  not 
been  previously  settled,  and  no 
joint  contract  has  been  made,  the 
sheriff  must  sue  each  candidate 
separately  upon  18  Geo.  2.  cap. 
18.    Ibid. 

57.  Persons  dining  together  at  a 
tavern,  are  jointly  liable  for  the 
whole  bill.  Foster  v.  Taylor,  gent. 
3  Campb.  49.  Ellenborough,  C. 
J.  1811. 

58.  But  semble,  that  officers  mes- 
sing together,  are  liable  for  their 
respective  shares  only.  Brown  v. 
Doyle  and  others,  3  Campb.  31. 
Ellenborougb  C.  J.  1811. 

E.  Form  of  action. 

E.  (a)  Account,  or  assumpsit. 
(And  see  2  Vin.Abr.  3.Keilw  77  b.) 

59.  Held  that  the  only  remedy 
at  law  upon  an  account  current  be- 
tween merchants  is  an  action  of  ac- 
count. In  assumpsit  the  plaintiff 
will  be  nonsuited.    Scott  v.  M(In- 
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tosh,  2  Campb.  938.  Ellenborough 
C.  J.  1809. 

S.  P.  Lincoln  v.  Parr,  2  Keb. 
781*  And  see  the  distinction  in  Far- 
rington  v.  Lee,  1  Mod.  269 ;  Wil- 
kin v.  Wilkin,  1  Salk.  9 ;  Poulter 
v.  Cornwall,  ibid ;  Sandys  v.  Blod- 
well, W.Jon.  401.  See  also  Ows- 
ton  v.  Ogle,  13  East,  538.  Beawes 
L.  M.  50.  Co.  Litt.  146  a.  But 
see  Tomkin  v.  Willsbear,  5  Taunt. 
431,  contra. 

E.  (b)  Assumpsit,  or  covenant. 

(And  see  Covenant,  C. ;  Died,  A. 
1.  2  Vin.  Ab.  4.) 

60.  If  a  feme  covert,  without  au- 
thority, contract  with  a  servant  by 
deed,  the  latter,  after  performing 
the  service,  may  sue  the  husbana 
in  assumpsit*  White  v.  Cuyler,  1 
Esp.  200.     Kenyon,  C.  J   1794. 

And  the  Court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  a  verdict 
for  the  plaintiff.  Ibid,  and  6  T. 
R.  176. 

And  see  Brown  v.  Benson,  3 
East,  333. 

61.  An  indenture  between  A. 
and  B.  is  executed  by  A.  only. 
He  cannot  sue  B.  on  the  deed,  but 
must  bring  assumpsit.  Sutherland 
v.  Lishnam,  3  Esp.  42.  Eldon 
G  J.  1 799. 

And  see  2  Stra.  744,  Chesman 
v.  Nainby ;  Brett  v.  Cumberland, 
3  Bulst.  1 63.  3d  resolution. 

E.  (c)  Assumpsit,  special,  or  indebi- 
tatus. 
(And  see  Bills  and  Notes,  I.  (d): 
Gaming,  A.  (a)  2  a ;    Vendor  and 
Purchaser,  C,  D.,  F.) 

62.  Indebitatus  assumpsit  does 
not  lie  on  a  collateral  promise  to 
pay  for  goods  sold  to  a  third  per- 
son. Mines  v.  Sculthorpe,  2  Campb. 
215.    Ellenborough,  C  J.  1809. 

Sed  vide  Plowd,  1 83.  Vide  eti- 
am,  1  Saund.  211  a,  b. 


63.  Where  goods  sent  on  sale  or 
return  are  not  returned  within  a 
reasonable  time,  the  value  may  be 
recovered  in  an  action  for  goods 
sold  and  delivered.  Bailey  v. 
Gouldsmith,  Peake  56.  Kenyon, 
C.  J.  1791. 

64.  Where  goods  are  sold  at  ere* 
dit,  and  the  vendor  discovers  that 
the  purchase  is  fraudulent,  he  may 
sue  the  vendor  without  waiting  the 
expiration  of  the  credit.  De  Sy- 
mons  v.  Minchwick,  1  Esp.  430. 
Eyre,  C.  J.  1795. 

65.  If  the  vendor  of  an  estate 
have  not  such  a  title  as,  by  the 
conditions  of  sale,  he  engaged  to 
make  to  the  purchasers,  the  latter 
may  recover  oack  the  deposit  with- 
out declaring  on  the  special  con- 
tract. Farrer  v.  Nightingale,  2 
Esp.  640  Kenyon,  C.  J.  1798. 

And  see  Johnson  v.  Johnson,  3 
Bos.  and  Put.  162,  6 ;  Cripps  v. 
Read,  T.  R.  606  ;  Giles  v.  Ed- 
wards, 7T.R.  181. 

E.  (d)  Replevin,  or  detinue* 
(See  Replevin,  post) 

E.  (e)  Replevin,  or  trover. 
See  Replevin,  post.) 

E.  (f )  Trespass,  or  case. 

(And  see  Fitz.  Trespass,  241, 4  ; 
2  Vin.  Abr.  1,6;  2  Saund.  47  k  ; 
F.  N.  B.  168  c  ;  ib.  173  E.  note 
(a)5ib.  178  H.) 

66.  If  A.  even  carelessly  drive 
against  B.'s  horse,  it  is  trespass. 
Sheldrick  v.  Abery,  et  alt.  1  Esp, 
55.     Kenyon,  C.  J.  1 793. 

67.  Ruled,  that  if  A.  lay  hold  of 
B.  and  give  him  in  charge  to  a  con- 
stable on  a  mistaken  suspicion  of 
felony,  B.  may  piaintain  case  but 
not  trespass  against  A.  Stonehouse 
v.  Elliott,  1  Esp.  272.  Kenyon,  C. 
J.  1795. 

But  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  a  ver- 
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diet  which  had  been  taken  nomin- 
ally only,  for  the  plaintiff  in  fra- 
paw,  6  T.  R.  315. 

And  tee  Samuel  v.  Payne,  Dough 
358 ;  Morgan  v.  Hughes,  2T.  R. 
351 ;  CaldecoU,  291 ;  Burn's  Jus- 
tice, tit.  Arrest*  Poet  Defamation, 
D.   F-N.B.  173.  (n)a. 

68.  In  trespass  for  driving  a* 
gainst  the  plaintiff,  it  is  necessary 
to  Aew  tnat  the  defendant  was 
himself  driving.  Leatne  v.  Bray, 
5Esp.  18.  Ellenborough,  C.  J. 
1803. 

And  see  M'Manus  v.  Cricket,  1 
East,  106  ;  Haggett  v.  Montgom- 
ery, 2  N.  R.  446. 

69.  If  the  carriage  were  driven 
by  a  servant,  the  remedy  against 
the  master  would  be  case.  Leame 
v.  Bray,  ubi  supra. 

70.  It  will  not  be  presumed  that 
the  master  was  driving.    Ibid* 

S.  C.  not  &  P.  P.  3  East,  598. 

71.  A.'s  horses  are  hired  by  B. ; 
C  drives  a  cart  against  them ;  A.'s 
remedy  is  case  for  the  injury  done 
to  bis  reversionary  interest.  Hall 
v.  Pickard,  3  Campb.  1 87.  Ellen- 
borough,  C.  J.  1812.  Ace.  Gor- 
don v.  Harper,  7.  T.  R.  9. 

72.  But  a  stable  keeper  who  lets 
out  a  chaise  and  horse,  driven  by 
his  own  servant,  has  such  a  posses- 
sion as  will  enable  him  to  maintain 
trespass  for  an  injury  done  even  by 
the  hirer.  Dean  v.  Brantbwaite, 
5Esp.  35.  Ellenborough,  C.  J. 
1803. 

73.  Que,  for  injuring  the  -plain- 
tiff's reversionary  interest,  lies  for 
voluntary  waste  committed  by  the 
tenant  after  the  expiration  of  a  no- 
tice to  quit.  Burchell  v.  Hornsby, 
1  Campb.  380.  Ellenborough,  C. 
J.  1808. 

74.  Though  trespass  will  also  lie. 
iWL  And  see  Taunton  v.  Costar, 
7  T.  R.  431 ;  Davis  v.  Connop,  1 
Price,  53- 
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75.  Trespass  may  be  maintained 
by  A.  the  owner  of  one  vessel,  a- 
gainst  the  owner  of  another,  who 
is  himself  at  the  helm,  and  by 
whose  unskilful  steering,  A.'s  ves- 
sel is  unintentionally  run  down.  Co- 
vell  v.  Laming,  1  Campb.  497.  El- 
lenborough, C.  J.  1 808.  ■ 

Ace.  Leame  v.  Bray,  3  East, 
593.  Contra  Rogers  v.  Imbleton, 
2  N.  R.  117.  And  see  Huggett  v. 
Montgomery,  2  N.  R.  446. 

76.  Though  by  1 1  Geo.  2.  cap. 
19.  s.  19.  a  party  aggrieved  by  an 
irregular  distress  may  recover  full 
satisfaction  for  the  special  damage 
in  an  action  of  trespass,  or  on  the 
case  at  the  election  of  the  plaintiff, 
trespass  will  not  lie  where  the  ir- 
regularity consists  merely  in  non* 
feasance.  Messing  v.  Kemble,  2 
Campb.  115.  Ellenborough,  C.  J. 
1808. 

77.  S.  P.  admit :  per  toU  cur.  ; 
and,  that  trespass  will  lie  for  con- 
tinuing on  the  premises  after  the 
five  days  given  by  9  W.  and  M. 
st.  1  cap.  5.  per  Le  Blanc  and  Bay* 
ley,  J.  J.  Winterbourne  v.  Mor- 
gan, 2  Campb.  1 1 7,  and  1 1  East, 
395.  K.B.  T.T.I  808. 

78.  Where  an  injury  has  been 
received  from  the  immediate,  tho' 
unintentional,  wrongful  act  of  the 
defendant,  the  remedy  is  trespass 
not  case.  Lotan  v.  Cross,  2  Campb. 
465.     Ellenborough,  C.  J.  1 8 10. 

79.  And  this  doctfine  having 
been  settled  in  the  case  of  Leame 
v.  Bray,  3  East,  393,  the  court  will 
not  suffer  the  same  point  to  be  rais- 
ed upon  a  motion  for  a  new  $ria*y 
grounded  upon  a  contrary  decision 
in  C.  P.  S.  C.  in  K.  B.  M  •  T. 
1810.     Ibid. 

N.  See  Huggett  v.  Montgomery, 
2  N.  R.  446. 

80.  A  count  for  an  assault  upon 
the  plaintiff  may  be  joined  with  a 
serm&m  amis**  Dkcbam  v*  Bond, 
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3£ampb,  526,  n ;  K.  B.  E.  T.  f 
1814.  l 

81.  A.  having  recovered  against 
B^  for  driving  noldfasts  into  A.'s 
wall,  to  support  a  nuisance,  should 
declare  in  case  for  the  continuance 
of  the  injury.  Lawrence  v.  Obee, 
1  Stark.  %2.  Ellenborough,  G  J. 
1815. 

82.  The  putting  out  of  a  board 
which  overhangs  A.'s  land,  will  not 
entitle  A.  to  an  action  of  trespass. 
Pickering  v.  Rudd,  4  Campb.  219. 
1  Stark.  56.  Ellenborough,  C.  J. 
1815. 

F.  Cross  action. 

83.  In  an  action  against  an  ar- 
tist for  unskilfully  varnishing  prints, 
the  production  of  the  record  of  a 
judgment  at  his  suit,  against  the 
pwner  for  work  and  labour  gene- 
rally, is  no  defence.  Sintzenick  v. 
Lucas,  1  Esp.  43.  Kenyon,  C  J. 
1793. 

84.  Although  the  former  cause 
of  action  be  identified  with  the  pre- 
sent transaction,  and  it  be  shewn 
that  no  objection  was  then  made  on 
the  score  of  the  imperfection  of  the 
workmanship.    Ibid. 

85.  But  in  a  subsequent  case, 
where  a  merchant  had  recovered 
damages  against  his  factor,  for 
sending  an  article  of  quality  inferi- 
or to  order*  it  was  held,  that  the 
factor  could  not  maintain  a  cross 
action  for  his  commission  ;  or  this 
claim  might  have  been  urged  in  re- 
duction of  damages  in  the  former 
action.  Kist  and  others  v.  Atkin- 
son and  others,  2  Campb.  63.  El- 
lenborough, C.  J.  1 809. 

And  see  post  Agent,  21. ;  As- 
sumpsit, B.  Conditions  A*  1,  2 ; 
Pleadino  C.  (c). 

And  for  cases  of  recouper,  see  18 
Vin.  Abr.  Rent.  (H  c)  pi.  2 ;  F.  N. 
B.  58  H. 

86.  The  non-compliance  with  a. 


covenant  to  Sail  by  the  first  wincf, 
cannot  be  set  up  as  an  answer  to  an 
action  for  freight,  or  be  given  in  ev- 
idence in  mitigation  of  damages.  It 
must  form  the  subject  of  a  cross  ac- 
tion. Bornman  v.  Tooke,  1  Campb. 
377.    Ellenborough,  C.  J.  1 808. 

87.  So,  damage  occasioned  by 
bad  stowage,  Sheets  v.  Davies,  4 
Campb.  119.  Ellenborough,  C  J. 
1814. 

But  see  Assumpsit,  B. 


ACTION  ON  THE  CASE, 
A.  Torts  to  persons. 

(a)  Criminal  conversation. 

(b)  Harbouring  wives. 

(c)  Seducing  daughters* 
(d)  Enticing  away  servants. 

(e)  Keeping  mischievous  animals. 

(0   Using  dangerous  instruments* 

(g)  Malicious  arrest. 

(h)  Malicious  prosecution. 

(i)  Misfeasance  in  driving  carriages. 

B.  Torts  to  personal  property. 

(a)  Misfeasance  in  steering  ships* 

(b)  Nonfeasance. 

(c)' Obstruction  of  plaintiff^ s  trade* 

(d)  Misrepresentations  of    solvency. 

(e)  Deceit  in  sales. 

(f)  Perjury. 

C.  Torts  to  real  property. 

(a)  Obstruction  of  ways. 
.  (b)  Obstruction  of  windows. 
(c)  Nuisance  to  water  courses. 

(d)  Negligence  in  enclosing  buildings. 

(e)  Injury  to  reversionary  interest. 

A.  Torts  to  persons. 

A.  (a)  Criminal  conversation. 
(See  Baron  and  Feme,  A.  (a)  5, 1 1.) 

1.  Qu.  Whether  an  action  for 
crim.  con.  will  lie  where  the  par- 
ties are  separated  by  mutual  con- 
sent. Hodges  v.  Windham,  Peake, 
39.     Kenyon,  C.  J.  1791. 
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■2.  Ad  action-for  crim.  con.  can- 
not, be  maintained  by  a  man  who 
has  permitted  his  wile  to  carry  on 
an  illicit  intercourse,  although  not 
with  the  defendant.    Ibid. 

And  see  2  Inst.  436  ;  Sed  vide 
ibid.  435;  Co.  Litt.  32  a.  n  10; 
Fitz.  N.  B.  89, 0. 

3.  SembU,  that  no  action  lies  for 
an  act  of  adultery  committed  after 
the  husband  and  wife  are  separa- 
ted. Weedon  v.  Timbrel!,  1  Esp. 
16.     Kenyon  C.  J.  1793. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial  ^  5  T.  K. 
357. 

4.  S.  P.  ruled  ia  Bartelot  v.  Haw- 
ker, Peake  7.  Kenyon,  C.  J. 
1790. 

Sed  vide  Chambers. v.  CaulfieJd, 
6  East,  244, 9,  54  :  S.  C.  2  Smith, 
356,  65. 

5.  A  master,  upon  the  seduction 
of  his -servant,  may  recover  dama- 
ges beyond  the  mere  loss  of  service, 
though  he  be  not  related  to  her. 
Fores  v.  Wilson,  Peake,  55.  Ken- 
yon, C.  J.  1791. 

And  see  Irwin  v.  Dearman,  11 
East,  23. 

6.  In  an  action  for  crim.  con.  ev- 
idence of  the  wife's  misconduct  with 
others,previously  to  the  commission 
of  the  act  for  which  the  action  is 
brought,  is  admissible  in  mitigation 
of  damages.  Elsam  v.  Fawcelt,  2 
Esp.  562.     Kenyon,  C  J.  1 797. 

7.  Or  a  letter  from  her,  enticing 
the  defendant  into  the  connection. 
Ibid. 

And  see  Gardiner  v.  Jadis,  Selw. 
N.  P.  25.  Hodgson's  case,  Phill. 
Ev.  140. 

8.  But  subsequent  acts  of  miscon- 
duct are  not  admissible.    Ibid. 

9.  An  unsuccessful  attempt  by 
the  defendant  to  impeach  the  htis- 
bandfecharacter,  will  not  entitle  the 
latter  to  call  witnesses  in  support 
of  his  character.    King  v.  Francis, 


3  Esp.  116.*    Kenyon,  C.  J.  1800. 

10.  A  witness  may  be  called  by 
the  husband  to  prove  the  represen- 
tation made  to  him  by  the  wife  on 
leaving  his  house  for  the  purpose 
of  rebutting  a  suspicion  of  conni- 
vance in  her  elopement*  Hoare  v. 
Allen,  3  Esp.  276.  Kenyon,  C.  J. 
1801. 

11.  Where  the  husband  and 
wife  necessarily  live  apart,  letters 
expressive  of  their  attachment  may 
be  read  to  increase  the  damages, 
provided  it  can  be  distinctly  shewn 
that  they  were  written  at  a  time 
when  there  was  no  suspicion  of  mis-  • 
conduct,  pdwards  v.  Crock,  4 
Esp.  39.     Kenyon,  C.  J.  1 801. 

12.  Jn  this  action  letters  written 
between  husband  and  wife  are  ad-  • 
missible  without  shewing  why  they 
lived  apart,  if  there  be  some  evi- 
dence that  they  were  not  written 
subsequently  to  their  date.  Tre- 
lawney  v.  Colman,  2  Stark.  191. 
Holroyd,J.  1817. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid 

19.  And  sembU^k  is  sufficient  for 
the  purpose  of  proving  this,  if  a  wit- 
ness recollects  the  contents  of  a  let- 
ter written  about  the  time,  and  cor- 
responding in  substance  with  the 
one  produced.     Ibid, 

14.  So  a  witness  may  speak  of 
the  judgment  she  formed,  from  the 
wife's  expressions  and  conduct,  of 
her  affection  at  the  time.     Ibid 

15.  RuUd>  that    an    action  for 
crim.  con.  could  not  be  maintained 
by  a  husband,  who,  at  the  time  of 
the  injury,  was  living  in  open  adul- 
tery. Wyndham  v.Lord  Wycombe, 

4  Esp.  16.     Kenyon,  C.  J.  1801. 

1 6.  S.  P.  Strutt  v.  Marquis  of 
Blandford.     Ibid 

17.  But  in  a  subsequent  case  it 
was  held,  that  the  misconduct  of 
the  husband  went  only  in  mitiga- 
tion of  damages.  Bromley  v.  Wal-  * 
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lace,  4  Esp.  237.    Alvanley,  C.  J*  | 
1802. 

18.  And  that  nothing  short  of 
consent  was  a  bar  to  the  action.  Ibid, 

And  see  Hoare  v.  Allen,  Selw. 
12;  Colley  v.  Cibber,  ibid,  and 
BulL  N.  P.  27 ;  Duberley  v.  Gun- 
ning, 4  T.  R.  655. 

19.  If  A.  recover  against  B.  in 
an  action  for  crim.  con.  he  is  not 
precluded  from  suing  C,  who  ap- 
pears to  have  carried  on  an  illicit 
intercourse  with  the  wife  during  the 
same  period.  Gregson,  one  <&•  v. 
MTageart,  1  Campb.  415.  Ellen- 
borough,  C.  J.  1808. 

A.  (b)  Harbouring  zcives. 

20*  Where  a  woman  is  compel- 
led by  ill-treatment  to  leave  her 
husband's  house  any  person  may 
receive  and  protect  her.  Berthon 
v.  Cart wright,  2  Esp.  480.  Ken- 
yon,  C.  J.  1 796. 

And  see  Bamfield  v.  Massey,  1 
Infra  21. 

21.  And  it  is  sufficient  if  the  wife 
represent  herself  to  have  been  ill- 
treated.  Philip  v.  Squire,Peake,  82. 

Vide  Y.  B.  20  H.  7.  2.  b.  •,  Rex 
v.  Wiseman,  2  Smith,  6 1 7,  8. 

As  to  this  action,  see  Y.  B.  1  E. 
4.  1.  a;  Winsmore  v.  Greenbank, 
Willes,  577  ;  F.  N.  B.  51  K. 

A.  fc)  Seducing  daughters,  &c* 
(And  see  Trespass  A.) 

22.  Where  a  father  permits  a  per- 
son, who  has  confessed  that  he  is  a 
married  man,  to  continue  his  visits 
as  a  suitor  to  his  daughter  upon  an 
alleged  probability  of  a  divorce,  or 
of  the  death  of  the  wife,  an  action 
for  seduction  cannot  be  maintained. 
Reddie  v.  Scoolt,  clerk,  Peake, 
240.    Kenvon,  C.  J.  1 794. 

23.  In  this  action  the  plaintiff 
may  give  evidence  of  the  general 
good  conduct  of  his  family,  and  of 
the  number  of  he  other  children 


in  aggravation  of  damages*  Bed- 
foitfv.  M'KowL  3  Esp.  119.  El- 
don,  C.  J.  1800. 

34.  But  he  cannot  shew  the  ser- 
vant's general  character  for  chasti- 
ty, unless  that  character  have  been 
impugned  on  the  other  side.  Barn- 
field  v.  Massey.  1  Campb.  460.  El- 
lenborough,  C.  J.  Maidstone,  1808. 

And  see  King  v.  Francis,  ante  A. 
(a)  8. 

25.  An  attempt  to  impugn  the 
character  of  the  servant  on  his 
cross-examination  is  not  sufficient. 
Dodd  v.  Nor ris,  3  Campb.  519.  El- 
lenborough,  C.  J.  1814. 

26.  And  it  is  not  sufficient  that 
the  defendant  has  attempted  to 
prove  a  single  act  of  unchastity  be- 
fore her  acquaintance  with  him,  if 
no  evidence  of  general  bad  charac- 
ter, have  been  offered.  Bamfield 
v.  Massey,  ubi  supra. 

And  see  Clarke  v.  Periam,  9 
Mod.  340,  6 

27.  Evidence  that  the  defendant 
prevailed  by  means  of  a  promise  of 
marriage  is  inadmissible.  Dodd  v. 
Norris,  ubi  supra. 

28.  Where  a  defendant  has  con- 
fessed the  seduction,  it  is  unneces- 
sary to  produce  the  party  seduced 
though  the  withholding  of  her  is 
open  to  observation.  Farmer  v.  Jo- 
seph, Holt.  451.  Wood  B.  York, 
1816. 

And  the  court  refused  a  rule  for 
a  new  trial,  upon  the  pound  of  ex- 
cessive damages.    Ihd, 

Parker  v.  Langley,  10  Mod.  202$ 
Fisher  v.  Bristow,  Dougl.  215. 

A.  (d)  Enticing  away  servants. 

29.  No  action  lies  for  engaging  a 
Servant  from  the  expiration  of  the 
period  which  he  is  hired,  though 
he  had  no  intention  of  quilting  his 
master's  service.  Nichol  et  alt.  1* 
Martyn,  2  Esp.  732, 4.  Kenyon,C 
J.  1799. 
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As  to  employing  servants  during 
the  term  of  their  engagement,  see 
Adams  and  Bafield's  case,  I  Leon, 
240 ;  Fawcet  v.  Beavres  et  ux.  2 
Lev.  63  ;  Regina  v.  Daniel,  1  Salk, 
300 ;  Hart  v.  Aldridge,  Cowp.  54 ; 
Blake  v.  Lanyon,  6  T.  R.  221 ; 
Vin-  Abr.  Master  and  Servant,  O. 
Ibid.  R.  6  marg. ;  ibid.  R.  7  ;  Bac. 
Abr.  Master  and*  Servant,  O. ;  1 
Danv.  Abr.  201  ;  Fitz.  Abr.  Tres- 
pass, 182;  2  Roll.  Abr*  Trespass, 
566  pi.  11,  12,  IS  ;  F.  N.  B.  92 K. 
(a) ;  ibid,  1 68  C.  D.  notes  a.,  b.,  c. 

A.  (e)  Keeping  mischievous  animals* 
(And  see  Trespass,  B.  2.) 

30*  Common  report  that  a  dog 
has  been  bitten  by  a  mad  dog,  is 
sufficient  to  make  it  the  duty  of  the 
owner  to  confine  him.  Jones  v. 
Peny,  2  Esp.  482.  Kenyon,  C.  J. 
17%.    S-  C.  Peake's  L.  Ev.  292. 

31.  And  it  is  said  to  have  been 
ruled,  that  the  owner  of  a  fierce 
and  nnruly  dog,  is  bound  to  secure 
him  without  notice*    Ibid* 

32.  But  it  has  since  been  held, 
that  it  is  not  sufficient  to  shew  that 
the  dog  was  fierce,  and  usually 
tied  up,  and  that  after  the  injury 
the  defendant  promised  satisfac- 
tion. Beck  and  wife  v.  Dyson,  4 
Campb.  1 98,  Ellenborough,  C.  J. 
1815.    And  see  2  Stark.  21 4.  note 

00 

33.  Held    that    a   declaration 

which  avers  that  the  dog  was  ac- 
customed to  bile  sheep,  is  support- 
ed by  his  having  chased  sheep  and 
iumped  at  a  man.  Hartley  v.  Hal- 
liwell,  2  Stark.  212.  and  Holt.  617; 
Wood  B.  Carlisle,  1817. 

But  the  Court  of  K.  B.  set  aside 
the  verdict  found  for  the  plaintiff, 
2  Stark.  212.  Mason  v.  Keeling, 
12  Mod.  332.  S.  C.  differently  re- 
ported. 1  Lord  Raym,  606  ;  Bayn- 
tine  v.  Sharp.  1  Lutw.  90.  Buxen- 
dine  v.  Sharp.  2  Salk,  662 ;  Smith 


v.  Pelah,  2  Stra.  1 264.  ante,  p.  2.  § 
5,6. 

A.  (f)  Using  dangerous  instruments, 

34.  A  party  who  trusts  a  gun  to 
indiscreet  hands,  must  render  it 

g>rfectly   innoxious.      Dixon    v. 
ell,  1  Stark.  287.    Ellenborough, 
C.  J.  1816. 

35.  Held  that  in  the  estimate  of 
special  damage,  surgeon's  bill, 
though  unpaid,  may  be  taken  into 
account,  jtwit  physician's  fees  not, 
unless  paid,  for  they  are  not  cov- 
erage. Dixon  v.  Bell,  1  Stark. 
287.    Ellenborough,  G  J.  1816. 

A.  (g)  Malicious  arrest. 

36.  In  this  action  it  is  not  suffi- 
cient to  prove  the  affidavit,  the  writ 
returned  cqri  corpus,  the  actual  ar- 
rest, and  judgment  of  nonpros.  To 
shew  that  the  arrest  was  made  un- 
der the  defendant's  writ,  it  is  ne- 
cessary to  prove  the  warranty  Lloyd 
v.Harris,  Peake,  174.  Kenyon, 
C.  J.  1 793. 

And  see  Drake  v.  Sykes,  7  T. 
R.  1 1 3.  Post  Trespass,  B. ;  Sher- 
iffC.     • 

37.  To  show  the  former  suit  de- 
termined, sembUi  that  it  is  not  suffi- 
cient to  produce  the  judge's  order  to 
stay  proceedings  upon  payment  of 
costs,  and  to  produce  that  the  costs 
were  paid  accordingly.  Kirk  v. 
French,  1  Esp.  80.  Kenyon  C.  J. 
1794. 

Ace.  Barton  v.  Mills,  Cases  temp. 
Hardw.  1 25,  6.  And  see  Goddard 
v.  Smith,  1  Salk,  21 .  S.  C.  2  Salk, 
456.  S.  C.  more  fully  reported, 
6  Mod.  262. 

38.  But  the  production  of  the 
rule  of  court  to  discontinue,  with 
proof  of  the  taxation  and  payment 
of  costs,  is  sufficient.  Bristow  v. 
Haywood,  3  Campb.  213.  1  Stark. 
48.    Ellenborough*  C.  J.  1 81 5. 

39.  Although  it  be  averred  that 
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the  plaintiff  was  detained  until  he 
found  bail,  any  detention  under  the 
arrest  will  support  the  action.  Ibid. 

40.  The  discontinuance  of  an 
action  on  a  bill,  in  respect  of  which 
the  party  had  been  previously  dis- 
charged by  the  laches  of  the  plain- 
tiff, is  not  sufficient  to  raise  the  pre- 
sumption of  malice.  Ibid.  I  Stark. 
48. 

41.  It  lies  upon  the  plaintiff  to 
fix  the  defendant  with  full  knowl- 
edge that  the  sum  sworn  to  was  not 
due.  The  circumstance  of  his  tak- 
ing a  less  sum  out  of  court  is  not 
sufficient,  Jackson  v.  Burleigh  3 
Esp.  34.    Kenyon,  C.  J.  1 799. 

N.  Nor  is  a  judgment  of  Non- 
pros* Sinclair  v.  Eldred,  4  Taunt. 
7* 

42.  Declaration  stated,  that  B., 
the  now  defendant,  had  no  cause 
of  action,  to  the  amount  of  10/., 
against  A.,  the  now  plaintiff.  It 
appeared  that  B.  bad  a  demand  of 
121.,  but  that  he  had  held  A.  to 
bail  for  a  much  larger  sum.  The 
trial  was  suffered  to  proceed  by 
Gould,  J. ;  but  the  court  of  K.  b. 
set  aside  a  verdict  for  the  plaintiff. 
Wilkinson  v.  Mawbey,  bart.  cited 
1  Campb.  297. 

43.  but  where,  upon  a  similar 
declaration,  it  appeared  that  B.had 
a  demand  against  A.  for  100/.  for 
a  different  cause  of  action  from 
that  expressed  in  the  affidavit,  but 
was  indebted  to  A.  in  a  greater 
amount  upon  the  balance  of  ac- 
counts, it  was  held  that  A.  might 
recover.  Wethcrden  v.  Embden, 
T  Campb.  295.  Mansfield,  C.  J. 
1008. 

And  B.  having  moved  in  arrest 
of  judgment,  on  the  ground  that  the 
manner  in  which  the  suit  had  end- 
ed was  not  properly  shewn,  the 
court  ruled  that  as  it  was  averred 
that  the  suit  was  ended,  it  was  un- 
necessary to  state  the  manner  \  2 


Chitty  on  Pleading,  294.  note  (e). 
2d  edition,  S.  C.  And  see  3  Lord 
Raym.  300 ;  Morg.  Prec.  404. 
Quaere  tamen,  whether  it  should  not 
appear  that  the  first  action  had  ter 
minated  in  favour  of  the  now  plain* 
tiff;  see  Y.  B.  2  R.  3.  9.  pi.  22 ;  Dy 
er,  284 ;  Arundeli  v.  Tregons,  Yelv. 
117;  Parker  v.  Langly,  10  Mod 
145,  209  ;  S.  C.  Gilb.  Cases,  163 
Hunter  v.  French,  Willes,  520.  n 
Fisher  v.  Bristow,  Doug].  215 
Morgan  v.  Hughes,  2  T.  R.  225 
That  the  omission  would  have  been 
fatal  on  demurrer;  see  Blackgrave 
v.  Oden,  2  Vin.  Abr.  Action  Case, 
35  pi.  23  marg.  See  also  Skin- 
ner v.  Gunter,  1  Saund.  229,  2d 
point. 

44.  Where  cross  demands  are 
separate  and  distinct,  and  A.  to 
whom  the  larger  sum  is  due,  arrests 
B.  for  the  balance  only, .  and  B.  ar-. 
rests  A.  for  the  smaller  sum  due  to 
himself,  no  action  will  lie  for  the 
second  arrest.  Brown  v.  Pigeon,  2 
Campb*  594.  EUenborough,  C  J* 
1811. 

N.  Sect**,  where  the  accounts  are 
mutual  and  unliquidated.  Turling- 
ton's case,  4  Burr.  1996 ;  TidcL 
1 76.  And  see  Middleton  v.  Hill, 
1  M.  and  S.  240. 

45.  Such  a  vexatious  proceed- 
ing was,  however,  considered  a  fit 
subject  for  a  summary  application 
to  a  judge,  who  ordered  the  pro- 
ceedings in  the  former  action  to  be 
stayed  upon  the  payment  of  the 
balance  and  costs,  and  the  latter  to 
be  stayed  without  costs.    Ibid* 

4a.  B,  after  taking  A.'s  bail  in 
execution,  issued  a  test,  ca.  $a>  up- 
on a  pleader's  opinion,  and  a  re- 
ported case,  urvcler  which  A*  was 
detained  in  custody  till  discharged, 
by  rule  of  court  ^2  M.  and  S;  341). 
Held  that  here  was  ignorance  only, 
and  no  malice.  Snow  v.  Allen,  1 
Stark.502.  EUenborough^  J.I 816. 
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47.  Defendant  sued  plaintiff  by 
mistake.  The  officer  demanded 
payment,  but,  on  the  plaintiff's  de- 
nying the  debt,  said  he  would  in- 
quire into  the  matter.  The  mis- 
take being  discovered,  the  plaintiff 
was  told  tnat  he  need  give  himself 
no  further  trouble.  The  plaintiff, 
however,  chose  to  give  money  to 
the  bailiff,  and  put  in  bail  above. 
HeM,  that  no  action  could  be  main- 
tained. Bieten  v.  Burridge  and 
others,  S  Campb.  139.  Ellenbor- 
ough,  C.  J.  1811. 

Ace.  Arrowsmith  v.  Le  Mesur- 
ier,2N.  R.211. 

48.  In  an  action  for  a  malicious 
arrest  on  a  charge  of  larceny,  de- 
fendant cannot  give  in  evidence 
that  plaintiff's  character  was  sus- 
picious. Newsam  v.  Carr,  2  Star- 
Vie,  69  Wood  B.  1 81 7. 

49.  Jn  the  estimate  of  damages, 
the  costs  incurred  by  plaintiff 
should  be  reckoned  as  between  at- 
torney and  client.  Sand  back  v. 
Thomas,  1  Stark.  306.  Ellenbor- 
oughC.  J.  1816. 

A.  (h)  Malicious  prosecution* 

50.  Defendant  indicted  plaintiff 
.for  an  assault,  having  struck  the  first 

blow  himself.  This  circumstance 
alone  will  not  support  an  action. 
Fish  v.  Scott,  Peake  135.  Ken- 
yon,  C.  J.  1 792. 

51.  After  giving  evidence  of 
probable  cause,  the  defendant  may 
shew  that  the  plaintiff  was  a  man 
of  bad  character ;  but  he  cannot 
enter  into  particular  facts.  Rod- 
riguez v.  Tadmire,  2  Esp.  721. 
tfenyon,  C.  J.  1799. 

52.  A  charge  of  felony  is  not 
justifiable  where  there  has  been  a 
taking  under  a  claim,  though  torti- 
ous. Wallace  v.  Jarman,  2  Stark. 
162.    Ellenborougk,  C.  J.  1817. 

53.  So  evidence  that  the  defen- 
dant stated  facts,  amounting  to  a 


tortious  conversion  only,  upon  which 
a  magistrate  caused  the  plaintiff  to 
be  apprehended  on  suspicion  of  fel- 
ony, will  not  support  a  count  for 
imposing  the  crime  of  felony*  Leigh 
v.  Webb,  3  Esp.  165.  Eldon,  C. 
J.  1800. 

54.  And  semb/e,  that  no  action 
can  be  maintained  in  such  case.  ft. 

And  see  Anon.  Moore  6,  pi.  22 ; 
Mure  v.  Kay,  4  Taunt.  34 ;  Haynes 
v.  Rogers,  Show,  282. 

55.  but  an  averment  of  a  charge 
of  felony  made  before  a  magistrate, 
is  supported  by  proof  of  a  charge 
upon  suspicion  only*  Davis  v; 
Noak,  1  Stark.  377.  Ellenborougb, 
C.  J-  1816. 

And  the  court  discharged  a 
rule  for  a  new  trial.    Ibid. 

56.  Upon  an  indictment  for  fel- 
ony, the  jury  pause  before  they 
acouit  the  prisoner  ;  but  he  is  not 
called  upon  for  his  defence.  This 
is  evidence  of  probable  cause. 
Smith  v.Macdcmald,  3  Esp.  7.  Ken- 
yon,  C.  J.  1 799. 

And  see  Lilwal  v.  Smallman, 
Selw.  946;  Golding  v.  Crowlef 
Bull.  N.  P.  14. 

57.  Positive  evidence  must  be 
given  of  the  absence  of  probable 
cause.  Therefore  where  the  plain- 
tiff has  been  indicted  for  perjury, 
it  is  not  sufficient  to  shew,  that  he 
was  acquitted  for  want  of  prosecu- 
tion, that  the  facts  lay  peculiarly 
within  the  knowledge  of  the  de- 
fendant, and  that  the  indictment 
contained  many  frivolous  assign- 
ments of  perjury,  there  being  one 
-substantial  charge.  Parcel  v. 
M'Namara,  1  Campb.  199.  Ellen- 
borough,  C.  J.  1 808. 

And  the  court  of  K.  B.  refused 
a  rule  for  setting  aside  nonsuit ; 
ibid,  and  9  East,  361.  And  as  to 
the  second  point,  see  Parrot  v. 
Fishwick,  Bull.  N.  P.  14;  better 
reported  9  East,  362  n. 
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58.  A.,  as  attorney  for  B.,  sues 
C.  in  the  Exchequer.  C  indicts 
A.  and  B  for  conspiracy.  Upon 
being  acquitted,  A.  brings  an  action 
against  C,  and  proves  that  the  suit 
in  the  exchequer  was  well  found- 
ed, and  that  C.  did  not  appear 
to  prosecute  his  indictment*  This  is 
not  sufficient  to  throw  on  C.  the  bur- 
then of  shewinga probable  cause. 
Skyesone&cvJOunbar,  1  Campb. 
202.  n.    Kenyon,  C.  J.  1 799. 

59-  Nor  is  the  abandonment  of  a 
prosecution  coupled  with  evidence  of 
express  malice,  sufficient  to  throw 
this  burthen  on  the  defendant.  In* 
cledon  v.  Berry  (Bury)  and  oth- 
ers, 1  Campb.  203,  n.  Le  Blanc,  J. 
Exeter,  1 805. 

60.  Nor  the  omission  to  prefer 
an  indictment  after  a  charge  on 
oath  of  an  assault.  Wallis  v.  Al- 
pine, 2  Campb.  204,  n.  Ellenbo- 
rough,  C.  J.  1 805. 

A*  (i)  Misfeasance  in  driving  car- 
riages. 
(And  see  Witness,  C.(k)) 

61.  The  driver  of  a  carriage  is 
not  bound  to  keep  the  left  side  of 
the  road,  provided  he  leaves  suffi- 
cient room  for  other  carriages,  &c. 
that  may  meet  him  on  the  proper 
side.  Wardsworth  v.  Willan  and 
others,  5  Esp.  273.  Rooke,  J.  1 805. 

62.  The  driver  of  a  stage  coach, 
where  the  way  lies  under  a  low, 
and  almost  impassable,  gateway,  is 
bound  to  inform  the  outside  passen- 
gers of  the  full  extent  of  their  dan- 
ger. Dudley  v.  Smith,  1  Campb. 
1 67.     Ellenborough,  C.  J.  1 808. 

And  see  Bruckcr  v.  Fromont,  6 
T.  R.  661. 

63.  A  passenger  being  alarmed, 
leaped  off  and  broke  his  leg.  Left 
to  tne  jury  to  consider — 1st,  Whe- 
ther the  alarm  was  consequent  up- 
on any  default  of  defendant— >2dly, 
Whether  the  alarm  was  reasonable. 


[  Jones  v.  Boyce,  1  Stark.  493.  El- 
lenborough, C.  J.  1816.  Verdict 
for  plaintiff. 

64.  A  coachman.wben  there  is  no 
other  carriage  on  the  road,  may 
drive  in  what  part  of  it  he  thinks 
proper.  Under  such  circumstan- 
ces, therefore,  he  is  not  responsible 
for  the  consequences  of  an  accident 
which  would  not  have  arisen  if  it 
had  happened  that  he  bad  kept  the 
left  side  of  the  road.  Aston  v. 
Heaven  and  another,  2  Esp.  533. 
Eyre,  C.  J.  1 797. 

65.  Proof  that  a  stage  coach 
broke  down,  and  that  the  plaintiff, 
a  passenger,  was  greatly  bruised,  is 
sufficient  to  raise  the  presumption 
that  the  accident  arose  either  from 
the  unskilfulness  of  the  driver,  or 
the*  insufficiency  of  the  coach. 
Christie  v.  Griggs*  2  Campb.  79. 
Mansfietd,  C.  J.  1809. 

66.  If  the  driver  do  not  take  the 
safest  possible  course,  the  owner  is 
responsible  for  the  mischief  which 
ensues.  Jackson  v.  Tollett,  2 
Stark.  37.  Ellenborough,  C.  J. 
1817. 

67.  Though  driving  on  his  own 
side  of  the  road.  Mayhew  v. 
Boyce,  1  Stark,  423.  Ellenbor- 
ough, C.  J.  1816. 

B.  Torts  to  personal  property. 

B.  (a)  Misfeasance  in  steering  ships* 

68.  A  pilot  steering  a  ship  is  lia- 
ble for  an  injury  occasioned  by  his 
own  misconduct,  notwithstanding  a 
superior  officer  is  on  board.  Stort 
v.  Clements^  Pcake,  107.  Kenyon, 
C.J.  1792. 

And  see  Nicholson  v.  Mounsey, 
15  East,  384. 

B.  (b)  Nonfeasance. 
(And  see  post  Agent,  C.  (a) ;  In- 
dictment (a)  5  F.  N.  B.  183.  N. 
note  (a).) 

69.  An  action  on  the  case  will 
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lie  against  the  owner  of  a  lighter 
gunk  in  the  Thames,  who  neglects 
to  place  a  buoy  over  the  spot,  for 
damage  done  to  a  barge  by  striking 
against  it,tbough  the  bargeman  was 
verbally  warned  of  the  danger  by  a 
person  placed  there  by  the  defend* 
ant  for  that  purpose.  Harmond  v. 
Pearson,  1  Campb  517.  EUenbo- 
rough,  C.  J.  1 808. 
And  see  Rivers,  3. 

70.  Sernbkj  that  a  party  licensed 
to  let  horses  is  under  no  legal  obli- 
gation to  furnish  them.  Dicas  v. 
Hides,  Holt,  307.  1  Stark.  247. 
Le  Blanc,  J.  Lancaster,  1816* 

B.  (c)  Obstruction  of  plaintiff's  trade. 

71.  An  action  lies  against  the 
master  of  a  vessel  for  purposely  fir- 
ing at  the  natives  on  a  foreign  coast, 
and  thereby  preventing  them  from 
trading  with  the  plaintiff.  Tarle- 
ton  and  others,  v.  M'Gawly,  Peake, 
205.    Kenyon,  C  J.  1793. 

72.  Although  it  appear  that  the 
defendant  had  not  conformed  to 
the  laws  of  that  country,  by  pay- 
ing a  duty  imposed  upon  licenses 
to  trade.     Ibid* 

73.  A.  cannot  maintain  an  ac- 
tion for  a  libel  upon  B.,  whereby 
the  latter  was  deterred  from  singing 
at  A.'s  theatre,  to  the  diminution  of 
his  profits.  Ashley  v.  Harrison, 
Peake,  1 94.  and  1  Esp.  48.  Ken- 
yon. C.  J.  1793. 

74.  A  person  engaged  by  the 
manager  of  a  theatre  as  a  public 
singer,  is  beaten,  and  is  thereby 
prevented  from  performing.  The 
manager  cannot  sue  for  the  remote 
injury  which  he  sustains.  Taylor 
v.  Neri,  I  Esp.  386.  Eyre,  C.  J. 
1795. 

B«  (d)  Misrepresentations  of  solvency. 
(And  see  Witness  C.  (n.)  16.) 

75.  An  action  will  not  lie  upon 
a. misrepresentation  of  the  circum- 
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stances  of  a  customer,  unless  it  be 
shewn  that  the  defendant  intended 
to  impose  on  the  plaintiff  individu- 
ally ;  and  also  that  the  plaintiff 
acted  upon  his  information.  Scott 
and  another  v.  Lara,  Peake,  226* 
Kenyon,  C  J.  1 794. 

And  see  lbbottson  v.  Rhodes,  3 
Vera.  554. 

76.  No  action  therefore  will  lie 
upon  a  misrepresentation,  if  the 
plaintiff  or  his  agent  had  notice  of 
the  insolvency  of  such  customer* 
Cowen  et  alt.  v.  Simpson,  1  Esp. 
290.     Kenyon,  C.  J.  1 795. 

77.  In  an  action  for  a  misrepre- 
sentation of  the  insolvency  of  a  cus- 
tomer, evidence  of  a  similar  misre- 
presentation made  to  a  third  per- 
son is  admissible,  to  shew  the  frau- 
dulent connexion  between  the  de- 
fendant and  the  customer.  Beal 
v.  Thatcher,  3  Esp.  194.  Kenyon, 
C.J.  1800. 

78.  If  a  creditor  arrests  his  debt- 
or upon  a  suspicion  of  misconduct 
which  he  afterwards  finds  to  be  un- 
founded, he  is  not  bound  to  disclose 
the  transaction  to  a  person  who  ap- 
plies for  information  respecting  the 
character  and  credit  of  such  debtor. 
Wood  v.  Wain,  1  Esp.  442.  Ken- 
yon, C.  J.  1796. 

79.  A.  is  referred  to  B.,  bv  C. 
for  his  character;  B.,  upon  being 
interrogated  generally,  without  re? 
erence  to  the  qualities  of  the  goods, 
or  the  proposed  mode  of  dealing, 
makes  a  deceitful  representation  of 
C.'s  circumstances.  No  action  will 
lie  against  B.,  if  C  pays  for  the 
goods  which  it  was  originally  in 
contemplation  to  sell ;  although  C. 
become  insolvent  within  a  few 
months,  indebted  to  A.  for  a -subse- 
quent parcel  of  goods.  De  Graves 
v.  Smith,  2  Campb.  533.  Ellen- 
borough,  C.  J.  1 8 1 0. 

80.  It  might  have  been  otherwise, 
if,  as  jn  Huchinson  v.  Bell,  1  Taunt* 
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558.  A.  had  stated,  that  he  propos- 
ed opening  an  account  with  C.  as  a 
general  customer.  Ibid. 
•  81  Or  if  there  had  been  a  con- 
spiracy to  defraud  A.,  by  paying 
for  the  first  parcel  of  goods.    Ibid. 

82.  To  support  this  action,  the 
representation  must  be  fraudulent 
as  well  as  false.  Ashlin  v.  White, 
Hoh.  387.  Gibbs,  C.  J.  1 816. 

S.  P.  Haycraft  v.  Creasy,  2 
East,  92:  And  see  Vernon  v.  lieys, 
12  East,  632;  S.  C.  4  Taunt.  488. 

83.  The  person  whose  solvency 
has  been  misrepresented  is  a  com- 
petent witness.  Smith  v.  Harris, 
2  Stark.  47.  Ellenborough,  C  J. 
1817. 

B.  (e)  Deceit  in  sales. 

84.  This  action  lies,  notwithstan- 
ding a  collateral  agreement,  to  ex- 
change the  article  if  disliked.  Wal- 
lace v.  Jarman,  2  Stark.  162.  El- 
lenborough, C.  J.  1817. 

85.  Vendee  may  maintain  an 
action  against  vendor .  for  a  fraud- 
ulent misrepresentation,  after  hav- 
ing paid  the  price  of  the  goods  un- 
der legal  process.  Jendwine  v. 
Slade,  2  Esp.  572.  Kenyon,  C.  J. 
1 797. 

Ace.  Diet,  per  Eyre,  C  J.  in 

Philips  v.  Hunter,  2  H.  Bfy.  415,6. 

And  see  post  Assumpsit  E.  (b)  (g) 

B.  (0  Perjury. 

86.  An  action  will  lie  against  a 
witness  who  falsely  denies  his  hav- 
ing possession  of  a  paper  which  he 
has  been  subpoenaed  to  produce. 
Amey  v.  Long,  I  Campb.  16.  El- 
lenborough, C.  J.  1807. 

87.  The  party  injured  is  not 
compelled  to  proceed  criminally 
for.  the  perjury. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit.    Ibid. 

Cont  1  Roll.  Ab.  33, 1.  33,  Aier 
.▼.  Redgwit,  S.  C.  Palmer,  142. 


And  seeWestbrooke  v.  Strutville, 
1  Stra.  79 ;  Bull.  N  P.  21 ;  1  Vin. 
Abr.  Actions, Ci  (a; ;  F.  N.  B  115 
E. ;  tWd.  116  D. ;  Fitz.  Abr.  Pro- 
ces  20 ;  Ace.  Hamper's  case,  2 
Leon.  211. 

Ace  Y.  B.  27  H.  8,  27;  5  Co. 
73.  And  see  Vaughan,  340 ;  Rus- 
sell v*  Men  of  Devon,  2  T.  R.  667* 

C.  Torts  to  real  property. 

C.  (a)  Obstruction  of  way*. 

(And  Bee  P:  N.  B.  183  N.  Ibid, 

note  (a).) 

88.  Held  that  ease  for  obstruct- 
ing a  highway  does  net  lie  without 
special  damages  actually  incurred. 
Hubert  v.  Grove,  1  Esp.  148.  Ken- 
yon, C.  J.  1 794* 

89.  It  is  not  sufficient  that  from 
the  situation  of  the  plaintiff's  pre- 
mises, he  must  have  been  particu- 
larly affected  by  the  obstruction. 

Contra  Rose  v.  Miles,  M.  &  S. 
101,  and  see  Iveson  v.  Moor,  1 
Lord  Raym.  486  ;  S.  C.  12  Mod. 
262 ;  Willes,  74,  n. 
90.  Or  that  the  plaintiff  was  oblig- 
ed to  carry  his  goods  by  a  circui- 
tous and  inconvenient  way.     Ibid. 

Ace.  Paine  v.  Patrick,  Cartb. 
191,  4  ;  Rex  v.  Incledon,  1  M.  and 
S.  268.  Sed  vide  Hart  v.  Basset, 
T.  Jon.  157;  Chichester  v.  Letb- 
bridge,  Willes,  71. 

C  (b)  Obstruction  of  windows. 

91.  An  adverse  enjoyment  of 
windows  for  twenty  years,  or  per- 
hips  less,  is  a  sufficient  title  in  an 
action  for  an  obstruction.  Cotter- 
ell  v.  Griffiths,  4  Esp.  69.  Ken- 
yon, C.  J.  1801. 

And  see  Darwin  v.  Upton,  2 
Saund.  175.  a.  n. ;  Lewis  v.  Price, 
ib.  S.  C.  Esp.  D.  N.  P.  636  j 
Daniel  v.  North,  11  East,  372. 

92.  Where  an  ancient  window 
has  been  shut  up  for  about  twenty 
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years,  it  loses  its  privilege.  Law- 
rence, widow,  v.  Obee,  3  Campb. 
614.    EUenborough,  C.  J.  1814. 

And  see  Lord  Gueroney,  t.  Rod- 
bridges,  Gilb.  Eq.  Rep.  3  ;  Com. 
Dig.  Temps.  G. 

•  93.  Where  an  ancient  window  is 
enlarged  and  heightened,  the  own- 
er of  the  adjoining  premises  is  not 
at  liberty  to  cover  any  part  of  the 
space  occupied  by  the  original 
window,  though  the  unobstructed 
part  of  the  new  window  be  larger 
than  the  old  window,  and  though 
the  party  have  no  other  means  of 
reducing  the  window  to  ks  former 
sice.  Chandler  v.  Thompson,  3 
Campb.  80.  Ellenborough,  C.  J. 
1811. 

And  see  Cherrington  v.Abney,  2 
Vern.  646.  Bat  see  post  C.  f c;  1 .  93. 

94.  But  where  the  injury  com- 
plained of  is  the  erection  of  a  wall, 
whereby  the  plaintiff's  window  is 
generally  darkened,  the  action  can- 
not be  maintained,  if  it  appear  that 
the  plaintiff  can  prescribe  only  for 
a  window  to  a  malthouse,  and  that 
the  light  now  admitted  is  sufficient 
far  the  original  purpose.  Martin 
and  another  v.  Goble,  1  Campb. 
323.  Macdonald,  C.  B.  Horeham, 
1808. 

And  see  East  India  Company 
v.  Vincent,  2  Atk.  83. 

C.  (c)  Nuisance  to  watercourses. 

95.  An  action  for  putting  plain- 
tiff's wheel  iti  back  water  was  held 
not  to  be  maintainable,  where  it 
appeared  that  the  wheel  had  been 
widened  within  twenty  years,  tho' 
it  anciently  stood  deeper  in  the 
water,  and  would  in  that  state  have 
been  still  more  affected  by  the  ob- 
struction. Burrough,  J.  Salisbu- 
ry, 1817. 

But  the  court  of  K.  B.  granted 
a  rule  for  a  new  trial  in  Michael- 
mas term* 


And  see  ante  pi.  90 ;  Bealey  v. 
Shaw,  6  East,  308. 

C.  (d)  Negligence  in  enclosing  build- 
ings* 

96.  The  occupier  of  a  house  is 
bound  to  fence  in  a  dangerous 
area,  though  it  has  immemorially 
remained  open.  Coupland  v. 
Hardingham,  3  Campb-  396.  El- 
lenborough, C.  J.  1813. 

97*  And  is  answerable  for  the 
negligence  of  a  person  working  for 
him  under  a  sub-contract.  Mat- 
thews v.  West  London  Water 
Works,  3  Campb.  403.  Ellenbor- 
ough, C.J.  1813. 

Ace.  Bush  v.  Steinman,  1  Bos. 
and  Pul.  404.  And  see  Flower  v. 
Adam,  2  Taunt.  314. 

98.  A  corporate  body,  entrust- 
ed with  a  power  from  which  mis- 
chief may  result  to  the  public,  are 
bound  to  exercise  it  as  innocently 
as  possible  in  the  day  time,  and 
with  especial  caution  at  night. 
Weld  v.  Gas  Light  Company,  1 
Stark.  189.  Ellenborovgh,  C.  J* 
1816. 

C.  (e)  Injury  to  reversionary  interest* 

99.  Landlord  may  bring  either 
case  or  trespass  for  voluntary 
waste  committed  after  the  expira- 
tion of  a  notice  to  quit.  Burchell 
v.  Harnsby,  1  Campb.  360.  El- 
lenborough, C.  J.  1808. 
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(b)  For  tort  of  agent. 


D.  Rights  or   principal  against 

THIRD  PERSONS. 

C  Liability  or  agent   to  third 

PERSONS. 

P.  Rights  or  agent  against 

THIRD  PERSONS. 

A.  Rights  or  principal   against 

AGENT. 

(And  see  insurance  Q.  (b)«) 

1.  Where  a  person  who  is  re- 
quested to  collect  debts,  remits  the 
amount  by  post,  he  is  not  answera- 
ble for  the  safe  arrival  of  the  re- 
mittance. Warwicke  v.  Noakes, 
Peake,  67.  Kenyon,  C.  J.  1791. 
S  P.  said  to  have  been  decided  in 
chancery  forty  years  before.  Ibid* 

2.  Agent  consignee  abroad  on 
del  credere  commission  being  appli- 
ed to  by  consignor  to  advance  on 
proceeds,  remits  bills  purchased  by 
consignee,  which  turn  out  unpro- 
ductive ;  Quaere,  upon  whom  snail 
the  loss  fall  ?    And  decided,  by  a 

i'ury  of  merchants,  to  whom  it  was 
eft  that  it  shall  fall  on  the  consign- 
ee. Lucas  and  others,  Assignees 
v.  Groning  and  others,  1  Stark. 
391.     Gibbs,C.  J.  1816. 

And  see  Russel  v.  Hankey,  6  T. 
R.  12 ;  Belchier  v.  Parsons,  Atabl. 
216. 

3.  A  party  who  gratuitously  un- 
dertakes to  procure  a  policy  of  in- 
surance in  a  particular  form,  and 
effects  the  insurance  in  a  different 
manner,  is  liable  for  a  loss  arising 
from  his  mismanagement.  Wil- 
kinson v.  Coverdale,  1  Esp.  75. 
Kenyon,  C.  J.  1 793. 

4.  S.  P.  said  to  have  been  ruled 
in  Wallace  v.  Tellfair,  1  Esp.  76. 
Buller,J.  1786. 

5.  C.  not  S.  P.  2  T.  R.  188.  n  ; 
S.  P.  Seller  v.  Work,  Eldon,  C.  J. 
Marshall,  299. 
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As  to  the  extent  of  the  agent's 
liability,  see  Delaney  v.  Stodart,  t 
T.  R.  202 ;  Harding  v.  Carter, 
Park,  4  ;  Smith  v.  Cologan,  2  T. 
R.  188  n.  Mai.  86;  Beawes,  L. 
M.  50 ;  2  Ves.  239. 

5.  An  army  agent  is  responsible 
for  the  price  of  a  commission  sold 
by  him  for  an  officer  on  foreign 
service.  Sturdy  v.  Ross,  1  Esp. 
450.    Kenyon,  C.  J.  1 795. 

6.  An  agent  who  pays  the  mo- 
ney of  his  principal  into  his  bank* 
er's  hands,  generally,  and  uses  it 
as  his  own,  is  liable  for  interest. 
Rogers,  assignee  of  Stokes,  v.  Ed- 
mund Boehm,  Henry  Nantes,  and 
John  Taylor,  2  Esp.  702.  Ken- 
yon, C.  J.  1798. 

S.  P.  as  to  assignees,  Trevers  v. 
Townsend,  1  Bro.  Cha.  Ca.  384  ; 
and  as  to  executors,  Franklin  v. 
Frith,  3  Bro.  Cha.  Ca.  433. 

7.  Semble,  that  where  an  agent 
is  employed  to  sell  goods  on  credit, 
and  he  receives  part  only  of  the 
price,  the  principal  cannot  sue  the 
agent  for  such  part,  but  must  wait 
until  the  whole  be  received,  unless 
the  payment  be  delayed  by  the 
default  of  the  agent.  Varden,  ex- 
ecutor of  Johnson  v.  Parker,  2 
Esp.  710.    Bullcr,  J.  1798. 

8.  In  an  action  for  not  account- 
ing for  goods  delivered  to  the  mas- 
ter of  a  ship,  to  be  sold  by  him  a- 
broad,  it  is  no  defence  that  they 
were  exported  without  paying  du- 
ties, unless  this  evasion  were  part 
of  the  agreement.  Catlin,  spinster 
v.  Bell,  4  Campb.  1 83.  EUenbor- 
ough,  C.  J.  1815. 

9.  Goods  are  delivered  to  A.  to 
be  sold  by  him  in  a  particular 
place,  which  he  is  unable  to  sell 
there ;  he  has  no  right  to  send 
them  elsewhere  under  the  care  of 
another  person.    JWd. 

10.  A  rider  may  solicit  his  em- 
ployer's customers  to  give  their  or- 
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den  to  himself  when  he  shall  have 
set  up  business  provided  the  orders 
whicn  he  takes  at  the  time  are  to 
be  executed  by  his  employer. 
Nichol  et  ah.  v.  Marty n,  2  Esp 
739.    Kenyon,C  J.  1799. 

1 1.  A  consignor  is  bound  to  ad- 
vise the  consignee  of  the  shipment 
of  the  goods,  except  where  in  for* 
mer  transactions  between  the  par- 
ties the  consignee  has  acquiesced 
in  the  omission  of  advice.  Goom 
v.  Jackson,  5  Esp.  112.  Law- 
rence, J.  1804. 

12.  A  person  who  agrees  gene- 
rally to  give  up  his  time  and  atten- 
tion to  the  concerns  of  his  employ- 
er* cannot  hire  out  part  of  his  ser- 
vices to  a  stranger.  Thompson  v. 
Havelock,  1  Campb.  527.  Ellen- 
borough,  C.  J.  1808. 

IS.  And  if  such1  contract  be  in 
fact  entered  into,  and  the  consider- 
ation stipulated  to  be  paid  for  such 
service  find  its  way  into  the  hands 
of  the  employer,  no  action  will  lie 
at  the  suit  of  the  servant  to  recover 
the  amount.    Ibid* 

S.  P.  Curtis  v.  Bridges,  Comb. 
250 ;  Barber  v.  Dennis,  1  Salk.  68 ; 
6  Mod.  69;  12  Mod.  415.  S.  C. 
And  see  Co.  Lit  117.  a.  n.  (1) 
Truswell  v.  Middleton,  2  Roll.  Rep. 
269 ;  Cro.  Jac.  653.  S.  C. 

14.  Plaintiff  employed  the  de- 
fendant to  receive  money  for  him 
at  Paris,  and  directed  the  amount 
to  be  remitted  to  him  at  Freder- 
icksburgh.  Defendant  remitted 
the  money  to  A.  at  Baltimore,  in 
bills  payable  to  plaintiff's  order. 
Held,  that  the  defendant  could  not 
be  called  upon  to  repay  the  amount 
in  an  action  for  money  had  and  re- 
ceived. Duncan  v.  Skipwith,  2 
Campb.  68.  EUenborough,  C.  J. 
1809. 

15.  Merchants  receive  a  bill  of 
lading  from  a  stranger,  who  re- 
quests them  to  effect  insurance ;  de- 


clining the  transaction,  they  indorse 
the  bill  of  lading  to  a  friend  of  the 
consignor  who  fails— The  mer- 
chants are  liable  for  the  value. 
Corlett  v.  Gordon  and  another,  3 
Campb.  472.  EUenborough,  C.  J. 
1813. 

16.  If  a  factor  acting  without  a 
del  credere  commission,  chooses  to 
indorse  a  bill,  which  he  is  directed 
to  procure  for  his  principal,  he  is 
liable  to  the  latter  as  an  indorser. 
Goupy  and  others  v.  Harding  and 
others,  Holt.  342.  Gibbs,  C.  J. 
1816. 

17.  The  plaintiff  having  drawn  a 
cheque  on  the  defendant,  tore  it  in 
four  pieces.  The  fragments  being 
pasted  together  were  presented  by 
a  strnger  to  th6  defendants,  who 
paid  the  amount,  though  the  paper 
was  soiled  and  the  rents  were  quite 
visible.  Held  that  the  defendants 
could  not  take  credit  for  the  a- 
mount.  Scholey  v.  Ramsbottom 
and  others,  2  Campb.  485.  Ellen- 
borough,  C.  J.  1810. 

Ace.  Poikier,  Traite  du  Control 
de  Change,  partie  1,  chap.  4,  sect. 
99,  et  sea. 

18.  The  master  of  a  vessel  draws 
a  bill  from  the  Cape  of  Good  Hope 
on  his  owner  in  England,  and  ob- 
tains a  premium  on  the  exchange. 
Held,  that  he  cannot  retain  such 
premium  from  his  principal,notwith- 
standing  an  improper  usage  for  the 
master  under  these  circumstances 
to  be  allowed  the  advantage  arising 
from  the  state  of  the  exchange. 
Diplock  and  others,  executors,  &c. 
v.  Blackburn,  3  Campb.  43.  El- 
lenborough,  C.  J.  1 8 1 1. 

Ace.  brown  v.  Litton,  1  P.  Wms. 
141. 

1 9.  Where  a  servant  has  usually 
accounted  with  her  master  for  mon- 
ies received  to  his  use,  without  any 
written  vouchers,  it  is  not  sufficient 

1  to  charge  the  servant!  to  shew  that 
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{articular  sums  have  come  to  her 
ands  ;  it  must  be  proved  that  she 
has  not  paid  them  over.  Evans  v. 
Winifred  Birch,  3  Campb.  10.  £1- 
knborough,  C  J.  1811. 

20.  If  factors  remit  to  their  prin- 
cipal a  bill  or  note  for  the  balance 
of  the  price  of  goods  sold,  without 
mentioning  the  terms  of  the  sale,  or 
the  name  of  the  vendee,  they  can- 
not, upon  the  insolvency  of  such 
vendee,  throw  the  loss  upon  their 
employer.  Simpson  and  another 
v.  Swan,  3  Campb.  291*  Ellenbor- 
ough,C.  J.  1812. 

21.  Money  cannot  be  recovered 
from  a  party  who  would  afterwards 
be  entitled  to  claim  the  amount  from 
the  plaintiffs,  for  damages  occasion- 
ed by  their  negligence  as  agents  in 
the  particular  transaction.    Ibid. 

And  see  Assumpsit,  B. 

22.  A  sworn  broker,  employed 
by  a  purchaser,  may,  for  the  pur- 
pose of  making  himself  personally 
liable  to  the  seller,  become  an  inter- 
mediate purchaser ;  and  his  prinr.i- 

8al  cannot  repudiate  a  contract  in 
lis  form,  where  he  has  previously 
acquiesced  in  a  similar  arrange- 
ment. Kemble  and  others  v.  At- 
kins and  another,  Holt*  427.  Dal- 
las,  J.  1816. 

And  the  court  of  C.  P.  refused  a 
rule  for  a  new  trial.     Ibid. 

23.  It  is  no  breach  of  a  London 
broker's  bond  that  he  refuses  to  al- 
low his  employer  to  inspect  his 
contract  book,  if  he  add  that  it 
shall  be  produced  at  the  proper 
timerand  it  is,  in  fact,  produced  the 
next  day  before  an  investigating 
court  of  aldermen.  Lord  Mayor 
of  London  v.  Brandon,  1  Holt.  438. 
Ellen  borough,  C  J.  1816. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  the  nonsuit.  Ibid. 

24.  Or,  if  he  employ  a  person, 
not  being  a  sworn  broker,  to  act 
with  him,  but  not  upder  him.  Ibid. 


25.  O  if  he  grossly  mistate  the 
quantity,  of  goods  purchased  by 
him  for  exportation)  although  such 
mistatement  be  productive  of  great 
loss  to  his  employer,  but  is  uncon- 
nected with  any  pecuniary  benefit 
to  himself.    Ibid. 

26.  An  agent  who,  on  remitting 
bills  drawn  by  his  employer  in  pay- 
ment, writes, u  I  promise  to  see  the 
bills  honored,"  is  bound  by  such 
promise ;  the  accepting  of  the  bills 
in  payment  by  the  promisee  being 
a  sufficient  consideration.  Morris 
v.  Stacey,  Holt.  153.  Gibbs,  C.  J. 
1816. 

B.  Rights  of  agent  against 

PRINCIPAL. 

And  see  Insurance  2  (a). 

27.  A  deputy,  who,  on  his  prin- 
cipal's appointment  to  an  addition- 
al office,  perform  the  duties  of  the 
new  office,  is  not  entitled  to  an  in- 
crease of  salary  without  an  express 
contract.  Bell  v.  Drummono,  ex- 
ecutor, &c.  Peake,  45.  Kenyon, 
C  J.  1791. 

28.  A.  employs  B.  a  salesman, 
to  sell  his  catde.  C.  a  book-keep- 
er and  sub-agent  employed  by  B. 
enters  the  cattle  in  the  name  of  Am 
and  receives  the  price ;  C.  cannot 
set  off  the  amount  against  a  debt 
owing  to  him  from  B.  notwithstand- 
ing an  usage  for  such  book-keeper 
to  credit  the  salesman  for  the  price 
of  cattle  sold.  Good  v.  Jones, 
Peake,  1 76.     Ken  von,  C.  J.  1793. 

29.  A  London  broker  charter- 
ing a  ship  to  the  Baltic,  is  entitled 
to  5/.  per  cent,  on  the  freight.  Co- 
hen v.  Pages,  4  Campb.  96.  1814. 

30.  Assumpsit  by  a  broker  on 
contract  to  receive  brokerage  on 
signing  an  agreement,  and  held  that 
a  written  and  signed  agreement 
alone  will  enable  plaintiff  to  recov- 
er. Edjar  v.  Blick,  1  Stark.  464. 
Ellenborough,  C«  J.  1 806. 
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SI.  A  surveyor  declaring  against 
his  employer  on  a  Quantum  meruit, 
is  to  be  compensated  for  his  labour ; 
but  cannot  recover  a  percentage 
on  the  money  paid  to  tne  trades- 
man whose  bills  he  looks  over  and 
whose  work  he  measures,  notwith- 
standing an  usage  amongst  survey- 
ors to  this  effect.  Upsdell  v.  Stew- 
art, Peake,  193.  Kenyan,  C.J. 
1793. 

82.  But  in  a  subsequent  case, 
commission  of  five  per  cent,  on  the 
sum  laid  out  allowed  to  a'  surveyor 
on  a  quantum  meruit*  Chapman 
and  others  v.  De  Tastet,  2  Stark. 
291.     Ellenborough,  C.  J.  1817. 

33.  Ship-broker  held  entitled  to 
five  per  cent,  on  the  gross  freight 
on  a  voyage  to  Rio  Janeiro, though 
part  of  the  freight  depended  on  the 
contingency  of  the  arrival.  Rob* 
erts  and  others  v.  Jackson  and  oth- 
ers, 2  Stark.  225.  Ellenborough, 
C.  J.  1817. 

And  see  Auction,  post. 

34.  On  a  sale  of  colonial  produce 
in  London,  the  broker  is  entitled  to 
one-half  per  cent*  from  the  buyer, 
though  originally  employed  by 
the  seller.  Eicke  v.  Meyer,  3 
Campb.  412.  Ellenborough,  C.  J. 
1813. 

36.  Where  B.  by  the  direction 
of  his  employer  A.  ships  the  prop- 
erty with  which  be  was  entrusted 
to  the  address  of  C. ;  after  which 
B.  pays  a  sum  of  money  to  redeem 
the  property  from  seizure,  B.'s 
agency  being  expired,  this  is  a  vol- 
untary payment  for  which  A.  is  not 
liable.  Edmiston  v.  Wright,  bart. 
1  Campb.  88.  Ellenborough,  C.  J.' 
1807. 

And  see  Child  v.  Morley,  8  T. 
R.610. 

36.  A  factor  grossly  misconduct- 
ing himself  is  not  entitled  to  commis- 
sion. White  v.  Chapman,  1  Stark. 
113.    Ellenborough.  C.  J.  1815. 


C.  Liability  or  principal  to 

THIRD   PERSONS. 

C.  (a)  On  contract  of  agent. 

37.  A  memorandum,  made  by  the 
vendor's  broker,  with  the  bought 
and  sold  notes  copied  therefrom 
and  delivered  to  and  accepted  by 
each  party,  will  bind  both.  Ruck- 
er  v.  Cammeyer,  1  Esp.  105.  Ken- 
yon,  C.J.  1794. 

38.  And  semblc,  that  the  bought 
and  sold  notes  without,  an  origi- 
nal entry  are  sufficient.  Dickenson 
v.  Lilwal,  1  Stark  1 28.  Ellenbor- 
ough, C.  J.  1815. 

S.  P.  Hinde  v.  Whitehouse,  7 
East,  559,  69.  S.  C.  3  Smith,  528, 
36. 

And  see  Simon  v.  Metivier,  1 
Bla.  599.  S.  C.  3  Burr.  1921. 
Cooper  v.  Smith,  15  East,  105,  8; 
Blagden  v.  Bradbear,  12  Ves.  466, 
72;  Buckmaster  v.  Harrop,  13 
Ves.  456,  72,  3. 

39.  Qu.  whether  assignee  of  a 
bankrupt  factor,  taking  del  credtrt 
commission  may  sue  a  purchaser, 
where  the  factor  has  not  paid  his 
principal ;  point  reserved.  Hudson 
v.  Grainger.  Ellenborough,  C.  J. 
Sittings  after  Michaelmas  Term, 
1817-    P. 

40.  Order  to  one  firm  to  effect 
insurance,  held  well  executed  by 
another  firm,  if  the  firms  have  one 
or  more  members  in  common. 
Dickson  v.  Lodge,  1  Stark.  226. 
Ellenborough,  C.  J.  1816. 

41.  A  transfer  made  by  a  fac- 
tor who  sells  under  a  letter  of  ad- 
vice from  the  consignor  without  the 
bill  of  lading,  is  valid  against  an 
indorsee  of  tne  bill  of  lading  who 
has  notice  of  the  factor's  authority 
to  dispose  of  the  property.  Dick 
v.  Lumsden,  Peake,  189.  Kenyon, 
C.J.  1794. 

And  see  Wright  v.  Campbell,  4 
Burr,  2046,  51.  S.  C,  1   Bla.  658 ; 
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Newson  v.  Thornton,  6  East,  17, 
39,  42 ;  S.  C  2  Smith,  207 ;  Cum- 
ing v.  Brown,  9  East,  516;  Picker- 
ing v.  Busk,  1 5  East,  38, 42 ;  Mar- 
tini v.  Coles,  1  M.  and  S.  140. 

42.  Where  a  special  agent  em- 
ployed to  purchase  an  article  of  a 
particular  quality,  buys  it  of  a  dif- 
ferent quality,  the  principal  is  not 
bound*  East  India  Company  v. 
Hensley,  1  Esp.  1 1 2.  Kenyon,  C. 
J.  1794. 

And  see  Fenn  v.  Harrison,  3  T. 
R.  757,  61,  and  4  T.  R.  177.  Bea- 
wes  Lex  Merc.  50. 

N.  For  the  distinction  between  a 
special  and  general  agent,  see 
Whitehead  v.  Tuckett,  15  East, 
400,8. 

43.  Where  A.  has  usually  sub- 
scribed policies  for  B.,  the  latter  is 
bound  by  a  policy  signed  by  A.  in 
his  name,  without  direct  proof  of 
the  authority.  Neal  v.  Erving,  1 
Esp.  61 .    Kenyon,  C.  J.  1 793. 

And  see  Rex.  v.  Bigg,  3  P.  Wms. 
419,427, 

44.  An  agent  who  underwrites 
and  settles  losses,  has  an  implied 
authority  to  refer  a  dispute  about 
a  loss  to  arbitration.  Goodson  and 
another  v.  Brooke,  4  Campb.  163. 
•Gibbs,C.J.  1815. 

45.  If  after  acts  of  supercargo 
contended  to  have  been  illegal,  and 
consequent  seizure  of  the  vessel, 
the  owners  proceed  in  the  admiral- 
ty court  to  recover  possession,  they 
adopt  his  acts,  and  are  responsible 
for  stores  supplied  up  to  the  seizure. 
Mitchell  v.  Glunie,  1  Stark.  230. 
Ellenborough,  C.  J.  1816. 

46.  An  agent  who  executes  a 
deed  under  a  power  of  attorney, 
cannot  be  examined  with  respect 
to  the  contents  of  such  deed,  unless 
the  power  of  attorney  be  produced. 
Johnson  v.  Mason,  1  Esp.  89.  Ken* 
yon,  C.  J.  1794. 


ter  for  the  price  of  goods  which 
have  come  to  his  use,  it  is  no  de- 
fence, that  by  a  private  agreement 
between  the  master  and  the  servant 
to  whom  the  articles  were  deliver- 
ed, such  articles  were  to  .  be  pro- 
vided by  the  servant.  Precious  v. 
Abel,  1  Esp.  351.  Ken  you,  C.  J. 
1795. 
Aec.  Rich  ▼.  Coe,Cowper,  636. 

48.  A.  directs  B.  to  receive  mo- 
ney for  him,  and  B.  employs  C, 
who  sends  his  clerk  for  iu  Pay- 
ment to  the  clerk  is  sufficient  to 
charge  B.  in  an  action  for  money 
had  and  received  to  A '•'»  use.  Mat- 
thews v.  Haydon,  one,  &c,  2  Esp. 
609.     Kenyon,  C.  J.  1 796. 

And  see  Gary  v.  Webster,  1 
Stra.  408. 

49.  Where  a  factor  sells  goods 
in  his  own  name,  the  vendee  has  a 
right  to  consider  him  as  principal ; 
and  in  an  action  brought  by  the 
real  vendor,  the  vendee  may  set  off 
a  debt  owing  to  him  from  the  fac- 
tor. George  v.  Claggett  and  Pratt, 
2  Esp.  557. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 
7  T.  R.  359. 

S.  P.  Rabone  v.  Williams,  7  T. 
R.  360,  n. 

And  see  Scott  v.  Surman,  Willes, 
400. 

50.  A  power  of  attorney  to  call 
in  debts,  when  given  as  part  of  a  se- 
curity for  money,  is  not  revocable. 
Walsh  v.  Whitcomb,  2  Esp.  565. 
Kenyon,  C.J.  1797. 

Ace.  Bromley  v.  Holland,  7 
Ves.  28. 

But  see  Lepard  v.  Vernon,  2 
Ver.  B.  51.  And  see  Odes  v. 
Woodward,  2  Lord  Raym.  649, 
50.  post,  6  66,  &c. 

51.  Where  a  ship  is  put  up  at 
the  Royal  Exchange  by  the  bro- 

I  ker,  as  a  general  ship  voarranttd  to 


47.  In  an  action  against  the  ma*  tail  with  convoy,  and  hand-bills  are 
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distributed  to  the  tame  effect,  tbe 
owner  is  bound  by  such  represen- 
tation, though  made  without  his  au- 
thority. Runquist  v.  Ditcheil,  3 
Esp.  64.    Kenyon,  a  J.  1 790. 

S.  C.  Abbott  en  Shipping,  part  2, 
cap.  2.  s.  8, 2  Campb.  556.  n. 

52*  And  he  is  liable  to  an  action 
on  the  ease  at  the  suit  of  shippers, 
who,  in  consequence  of  the  sailing 
without  convoy,  are  prevented 
from  recovering  upon  a  policy  of 
insurance  containing  a  warranty. 
Ibid. 

N.  It  was  said  by  Gibbs,  C  J., 
that  there  was  not  in  this  case,  as 
had  been  supposed,  an  express 
warranty,  the  broker  having  mere- 
ly inserted  in  the  advertisement  a 
clause  purporting  that  the  ship 
would  sail  with  convoy,  4  Campb. 
55  n.  And  see  Snelf  v.  Marry att. 
Abbott's  Law  of  Shipping. 

53.  So  a  servant  employed  to 
sell  a  horse,  has  an  implied  inci- 
dental authority  to  give  a  warranty 
of  soundness  ;  such  a  warranty  be- 
ing now  usual.  Alexander  v.  Gib- 
son, 3  Campb.  555.  Ellenbor- 
ough,C.  J.  1811. 

&  P.  Pickering  v.  Bush,  15 
East,  38, 45. 

Sed  vide  Truswell  v.  Middleton, 
2  Roll.  Rep.  269,  70,  cont. 

And  see  Sohde  v.  Dyson,  1 
Smith,  400. 

54.  And  therefore  in  an  action 
on  the  warranty  it  is  sufficient  to 
prove  that  the  horse  was  sold,  and 
warranted  by  the  defendant's  ser 
vant,  without  calling  the  servant  or 
shewing  that  he  had  a  special  au- 
thority forgiving  the  warranty.  lb. 

55.  A.,  to  whom  sugars  are  con- 
signed for  sale,  deposits  them  with 
B.  a  broker,  who  advances  money 
and  accepts  bills  for  A.  B#  may  re- 
tain the  sugar  against  C,  the  own- 
er, unless  the  latter  will  repay  the 
advances,  and  give  a  fulUndemni- 
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ty  against  the  acceptances.  Put 
teney,  bart.  v.  Keymer,  et  alt.  3 
Esp.  182.    Kenyon,  C.  J.  1800. 

56.  And  B.  is  not  bound  to  take 
the  counter  acceptances  of  C  as 
an  indemnity,    ibid. 

57*  If  a  tradesman  trust  a  ser- 
vant without  any  previous  dealing 
upon  credit,  sanctioned  by  the 
master,  the  master  is  only  liable  for 
so  much  as  comes  to  his  use. 
Pearce  v.  Rogers,  3  Esp.  14.  El- 
don,  C.J.  1800. 

And  see  27  lib.  Ass.  Fit*.  Ahr. 
Trespass,  230  F.  N«  B.  120  G. 
Holden  v.  Newman,  13  East,  161  j 
Stephens  v.  Derry,  16  East,  147. 

58.  Defendants  were  in  the  hab- 
it of  sending  their  porter  to  the 
plaintfflFfor  goods  with  written  or- 
ders, in  the  nand-writingofone  of 
their  four  clerks — The  porter  is 
discharged,  and  afterwards  obtains 

! roods  on  an  order  in  the  same 
orm — The  hand-writing  must  be 
identified,  though  no  notice  has 
been  given  to  discredit  the  porter. 
Pocock  v.  Sparrow.  Ellenbor- 
ough,  C  J.,  Guildhall,  December, 
1810,  MSS. 

59.  An  attorney  who  is  retained 
to  do  a  particular  act,  but  who  is 
ako  directed  to  do  the  needful,  has 
authority  to  take  such  steps  as  have 
immediate  relation  to  the  act. 
Dawson  v.  Sir  Robert  Lawley, 
bart,  4  Esp.  65.  Kenyon,  C.  J. 
1801. 

60.  If  an  agent  directed  to  buy 
at  a  certain  price  consider  himself 
not  to  be  absolutely  limited  to  that 
price,  his  engagement,  though  ex* 
ceeding  the  direction,  will  bind  the 

Erincipal.      Hicks  v.  Hankin,  4 
lsp.  114.  Heath, J.  Hertford,! *02. 

61.  Where  a  servant,  without 
the  privity  of  his  master,  employs 
a  tradesman  to  repair  his  master's 
carriage,  the  master  is  not  liable. 
Hiscox  v.  ^Gfeeowood,   4   £#p. 
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174.    Ellenborough,  C.  J.  1803. 

62.  A  master  who  furnishes  his 
servant  with  money  before  hand  for 
the  purchase  of  goods  is  not  liable 
for  goods  taken  upon  credit.  Rus- 
by  v.  Scarlett,  5  Esp.  76.  Ellen- 
borough,  C.  J.  1803. 

Ace.  Boulton  v.  Arlsden,  3  Salk. 
234. 

63.  But  where  the  master  ad- 
vances money  on  account  general- 
ly, and  does  not  always  keep  the 
servant  in  cash,  he  gives  the  ser- 
vant a  right  to  pledge  his  credit. 
Ibid. 

Ace.  Sir  Robert  Wayland's  case, 

3  Salk.  234 ;  Boulton  v.  Arlsden, 
ibid ;  Hazard  v.  Treadwell,  1  Slra. 
506. 

64.  The  declaration  of  a  servant 
employed  to  sell  a  horse,  is  evi- 
dence to  charge  the  master  with  a 
warranty,  if  made  at  the  time  of 
sale ;  if  made  at  any  other  time,  the 
facts  must  be  proved  by  the  ser- 
vant himself.  Helyearv.  Hawke, 
5  Esp.  72.  Ellenborough,  C.  J. 
1803. 

And  see  Biggs  v.  Lawrence,  3 
T.  R.  454. 

65.  A  servant  authorized  to  war- 
rant a  horse  sound,  may  warrant 
him  young,  unless  expressly  re- 
stricted from  so  doing.    Ibid. 

And  see  Fenn  v.  Harrison,  3  T. 
R.  757;  4T.  R.  177..  Strode  v. 
Dyson,  1  Smith,  401 ;  Grammar  v. 
Nixon,  1  Stra.  657. 

66.  Death  is  a  revocation  of  a 
power  of  attorney ;  though  coupled 
with  an  interest.  Watson  and  wife, 
administratrix  of  Maxwell  v.  King, 

4  Campb.  272, 1  Stark.  121.  El- 
lenborough, C.J.  1818. 

And  see  Co.  Litt.  52,  b ;  Roby 
T.  Twelves,  Styles,  424. 

S.  P.  Shipman  v.  Thompson, 
Willes,  105. 

N.  Although  the  act  were  appoin- 
ted to  be  done  after,  the  death  of 


the  principal;  Roll.  Abr.  Feffinents, 
S.  1 .  See  Tatt  v.  Hilbert,  2  Ves. 
118;  Wynne  v.  Thomas,  Willes, 
565 ;  1  Bac.  Abr  Authority,  E. 

67.  And  a  payment  to  the  attor- 
ney, made  alter  the  death  of  the 
principal,  is  bad*  Wallace,  admin- 
istrator, v.  Cook,  5  Esp.  117.  El- 
lenborough, C.  J.  1 804. 

N.  By  the  ckil  law,  payment  be- 
fore the  death  of  principal  can 
be  known,  is  valid.  Dig.  17,  1, 
26,  1.  And  see  Dig.  17,  1,  58. 
Pothier  Traite  du  Contrat  de  Change, 
part  1.  chap.  6.  art,  1.  §  168. 

And  see  diet,  per  Bayley  J.  in 
Snaitb  v.  Mingay,  1  M.  and  S.  95; 
Lien,  A.  9;  2  Yes.  118;  b  T.  R. 
215;  18  Ves.  142,146- 

68.  A.  being  indebted  to  B.  on 
going  abroad,  leaves  a  general 
power  of  attorney  with  him,  and 
sends  an  order  to  C,  to  whom  he 
had  consigned  goods,  to  remit  the 
proceeds  on  his  accofint  to  B. ;  C 
sells  the  goods,  and  remits  the  pro- 
ceeds to  B.  Afterwards,  and  be- 
fore B.  receives  the  money,  A.  be- 
comes bankrupt;  B.  may  apply 
the  proceeds  in  satisfaction  of  the 
debt  due.  to  him  from  A.  Alley 
and  others,  assignees  of  Jameson, 
a  bankrupt,  v.  Hotson,  4  Campb. 
525.     Ellenborough,  C.  J.  1815. 

69.  In  an  action  on  a  policy  sub* 
scribed  by  an  agent  under  a  power 
of  attorney,  it  is  sufficient  proof  of 
the  agency,  that  the  defendant  is  in 
the  habit  of  paying  losses  .upon 
policies  so  subscribed,  without  pro- 
ducing the  power.  Haughton  v. 
Ewbank,  4  Campb.  88.  Ellenbo- 
rough, C.J.  1814. 

70.  An  agent  authorized  to  un- 
derwrite a  policy,  may  ad:ust  tbe 
loss.  Richardson  v.  Anderson,  1 
Campb.  43.  n.  Ellenborough,  C.  J. 
1805. 

71.  One  partner  possesses  no 
general  authority  under  a  power  of 
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attorney  granted  to  his'co-partner, 
Edmiston  v.  Wright,  bait.,  1  Campb. 
88.    Ellenborough,  C.  J.  1807. 

And  see  Parker  v.  Kett,  1  Salk. 
96 ;  S.  C  1  Lord  Raymond,  658 ; 
Comber's  case,  9  Rep.  76.  a ;  War- 
ner v.  Hargrave,  2  Roll.  Rep.  393, 
S  Ch.  Cases,  202. 

72.  Goods  are  bought  by  a  bro- 
ker in  his  own  name.  Before  the 
time  of  payment  he  becomes  insol- 
vent, and  discloses  his  principal. 
The  latter  cannot  set  off  any  de- 
mand upon  his  broker  against  the 
price  of  the  goods*  Waring  and 
ethers  v.  Favenck  and  others,  1 
Campb.  85.  Ellenborough,  C.  J. 
1807. 

And  see  Paterson  v.  Gandasequi, 

25  East,  62. 

73.  And  semble,  that  the  princi- 
pal would  not  be  discharged  by  a 

Eyment  to  his  own  broker,  if  made 
fore  the  stipulated  day.  Ky- 
mer  and  others  v.  Suwercropp,  1 
Campb.- 109, 180.  Ellenborough, 
CJ.  1807,  and  K.B.  1808. 

S.  P.  Speering  v.  Degraves,  2 
Vem.  643. 

74.  Secus,  if  the  vendor  suffer 
the  day  of  payment  to  pass  with- 
out a  demand :  in  which  case  the 
principal  would  be  justified  in  sup- 
posing that  the  vendor  meant  to  re- 
ly on  the  credit  of  the  broker.  Ibid. 

75.  And  where  the  vendor  per- 
mits  his  broker  to  deal  with  goods 
as  if  he  were  the  owner,  payment 
to  him,  though  before  the  stipula- 
ted time,  wilfdischarge  the  vendee. 
Coates  and  another  v.  Lewes  and 
another,  1  Campb.  444.  Ellenbo- 
rough, C»  J.  1 808. 

Ace.  De  Leira  v.  Edwards,  1  M. 
and  S.  147. 

And  see  Favenc  v.  Bennett,  1 1 
East,  36. 

76.  After  a  sale  through  brokers, 
without  disclosing  the  principal  up- 
*n  a  certain  credit,  payment  to 


the  brokers  upon  terms'  of  credit* 
although  equivalent  in  the  usage 
of  trade,  is  not  available  against 
assignees  of  the  principal.  Camp* 
bell  and  another  assignee  v.  Uas- 
sell.  1  Stark.  233.  Ellenborough, 
C.J.  1816. 

77.  But  if  a  broker  deliver  a 
bought  note  and  a  sold  note  which 
materially  differ,  the  contract  can* 
not  be  enforced.  Cumming  v.  Roe- 
buck, Holt.  172.  Gibbs,C.  J.  1806. 

78.  Where  it  appears  that  an 
agent  is  directed  generally  to  sell, 
it  will  be  presumed  that  he  is  au- 
thorized to  sell  only  in  the  usual 
way  of  business.  If,  therefore,  he 
agree  to  give  credit  upon  a  sale  of 
stock,  which  is  constantly  sold  for 
ready  money,  the  principal  is  not 
bound.  Wiltshire  v.Sims,  1  Campb. 
258.     Ellenborough,  C.  J.  1 808. 

Ace.  Anon.  12  Mod.  514.  per 
Holt,  C.  J. 

Semb.  cont.  Anon.  Dyer,  39,  a. 

79.  A.  is  employed  by  B»  to 
sell  his  horse;  A.  sells  B.'s  horse, 
and  another  belonging  to  C  at  an 
entire  price  to  D.,  and  warrants 
both  horses  sound ;  D.  cannot  se- 
ver the  contract  and  bring  his  ac- 
tion upon  the  warranty  against  A. 
in  respect  of  the  unsoundness  of 
his  horse.  Symonds  v.  Carr,  1 
Campb.  361.  Ellenborough,  C. 
J.  1808. 

S.  P.  Hort  v.  Dixon,  Selw.  98. 

80.  Where  a  candidate  has  gene- 
rally recognized  the  acts  of  his 
committee,  the  chairman  possesses 
an  implied  authority  to  make  any 
contract  for  the  candidate  connec- 
ted with  the  election.  Honey- 
wood  v-  Sir  William  Geary,  6  Esp. 
119.    Mansfield,  C.  J.  1808. 

81.  And  semblt,  that  the  author- 
ity extends  to  each  member  of  the 
committee  individually.     Ibid. 

82.  Where  a  factor  sells  goods * 
without  mentioning  the  nainfe  of 
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an  j  principal,  bat  before  the  whole 
quantity  is  delivered,  the  vendee 
is  informed  who  is  the  real  vendor 
by  the  factor's  clerk,  the  vendee 
aannot-  set  off  any  demand  which 
lie  may  have  upon  the  factor  a* 

Siinst   the   price   of  the   goods* 
oore  v.  Olementson  and  others,  2 
Camp.22.  Ellenborough,C*J»1809 
And  see  Drinkwater  v.  Good* 
win,  Cowp  251, 5, 6* 

83.  Where  a  broker  sells  goods 
as  his  own,  the  vendee  is  justified 
in  paving  him  in  a  different  man* 
ner  from  that  prescribed  by  the 
original  terms  of  the  purchase. 
Blackburn  v.  Scholes  ana  another, 
9  Campb.  343*  Ellenborough,  C. 
J.  1810. 

And  see  Favenc  v.  Bennett,  1 1 
East,  36. 

84.  And  the  circumstance  of  the 
vendor's  being  described  in  the 
sale  catalogue  as  a  noorn  broker,  is 
hot  sufficient  to  charge  the  vendee 
with  notice  that  the  former  effec- 
ted the  sale  as  agent  of  an  undis- 
closed principal.    Ibid. 

85.  but  If  a  man  sell  goods  ex- 

Eressly  in  the  character  of  a  bro» 
er,  the  terms  of  the  contract  can* 
not  be  afterwards  varied  without 
the  authority  of  the  principal.  Ibid. 

86.  Where,  however,  the  prin- 
cipal has  on  some  occasions  autho- 
rised his  broker  to  draw  bilk  in 
bis  own  name,  he  cannot,  after  the 


And  the  court  of  K.  B.  granted 
a  new  trial  after  a  nominal  verdict 
for  the  defendant*    Ibid. 

88.  An  insurance  broker  has  no 
general  lien  upon  a  policy  effected 
for  a  balartce  one  to  him  from  the 
agent  who  orders  the  insurance, 
though  such  agent  represent  that 
he  has  authority  to  indorse  the 
bill  of  lading.  Lanyon  v.  Blan- 
chard,  2  Campb.  $97.  Ellenbor- 
ough, C.J.  1811. 

89.  Debtor's  agent  offers  to  pay 
the  creditor's  agent  in  bank  notes, 
and  the  latter  requests  to  have  a 
cheque  as  more  convenient  to  him- 
self. If  the  cheque  be  dishonour* 
ed  the  debtor  is  not  discharged,  at 
the  cheque  of  the  agent  must  be 
considered  as  his  own.  Everett  v. 
Collins,  2  Campb.  515.  Ellenbo- 
rough C.  J. 

Sed  vide  diet,  per  Lord  Kenyoo 
in  Tapky  v.  Martens,  8  T.  R.  453. 
And  see  post,  Ship,  D» 

90.  So  in  covenant  on  a  charter 
party,  it  is  no  defence  that  the 
plaintiff  received  the  freight  in  a 
mil  drawn  by  the  defendant's  a* 
gent,  although  the  defendant  was 
not  informed  of  the  transaction  un» 
til  after  the  failure  of  the  drawer 
and  acceptor.  Marsh  v.  Pedder, 
Holt,  72.    Gibbs,  C  J.  1815. 

91.  An  usage  that  where  goods 
are  sold  by  a  broker,  by  bill,  the 
seller  retains  the  power  of  annul- 


insolvency  of  the  broker,  object   ling  the  contract,  if  he  doubt  the 


to  such  a  mode  of  payment.  Town- 
send  and  others  v.  lnglis,  Reid,  Ir- 
ving and  Co.  Holt.  278.  Gibbs, 
C.X  1816. 

87.  A  factor  has  no  power  to 
pledge,  even  where  he  accepts  bills 
on  account  of  the  consignors,  and  is 
directed  by  them  to  deal  with  the 

gttds  according  to  his  discretion, 
raham  and  others  v.  Dyster,  2 
Stark.  31.  JQtenfaoKmgh,  C.  J. 
1816. 


credit  of  the  purchaser,  is  reasona* 
ble  and  valid.  But  the  rejection 
must  oe  intimated  as  soon  as 
the  seller  has  had  time  to  inquire 
into  the  solvency  of  the  purcha- 
ser ;  and  five  days  appeared  to  the 
court  and  jury  to  be  too  long  a  pe- 
riod. Hodgson  v.Da  vies,  2  Campb. 
530.     Ellenborough,  C.  J.  1 810. 

92.  In  avoidance  of  a  sale  made 
by  a  broker,  it  may  be  shewn, 
that  by  the  custom  of  the  trade 
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the  authority  to  sell  expires  with 
the  day  on  which  it  is  given.  Dick- 
enson v.  Lilwall  and  others,  4 
Campb  279;  1  Stark.  138.  El- 
lenborough,  C.  J.  1815. 

93.  A  broker  empowered  to  dis- 
pose of  goods  at  his  discretion,  can- 
not pledge  them  without  an  ex- 
press authority  to  that  effect  to 
meet  bills  accepted  by  him  to  the 
amount  of  the  consignment  Gra- 
ham and  others  v.  Dyster,  2  Stark. 
94.    EUenborough,  C.  J.  1816. 

And  the  court  set  aside  a  nom- 
inal verdict  for  the  pawnee.    IbtiL 

C.  (b)  Liability  of principal  for  tort 

of  agent. 

(And  see  post  D,  106.) 

94.  A  person  who  contracts 
with  a  tradesman  to  pay  him  ready 
money,  and  gives  his  servant  the 
amount  weekly,  which  is  at  first 
regularly  paid  over,  is  not  liable  if 
the  servant  afterwards  embezzle 
the  money*  Stubbing  v.  Heintz, 
Peake,  47.    Kenyon,  C.  J.  1 791. 

Contra.  JBoulton  v.  Arlsden,  3 
Saik.  234. 

SedvideS.C.  1  Lord  Raym. 
225. 

95.  But  where  the  master  em- 
ploys a  servant  to  buy  on  credit, 
he  is  liable  to  whatever  extent  the 
servant  may  pledge  his  credit  lb. 

96.  A.  having  purchased  goods 
of  B.  on  credit,  giyes  notice  to  B.'s 
Servant  that  in  future  he  shall  al- 
ways pay  for  the  goods  as  he  re- 
ceives them.  A.  accordingly  pavs 
the  servant  who  embezzles  the 
money.  A.  is  not  discharged,  un- 
less he  shew  that  the  notice  reach- 
ed B.  Gratland  v.  Freeman,  3 
Esp.  85.     Eldon,  C.  J.  1800. 

97.  The  proprietor  of  a  news- 
paper is  answerable  criminally  as 
well  as  civilly  for  the  misconduct 
of  the  editor.  Rex  v.  Walter*.  3 
Etp.  21.    Kenyon,  C.  J.  1 799. 


98*  A  draws  a  bill  on  B*  and 
forges  B.'s  acceptance;  B.  pays 
the  bill  when  due.  A.  draws  a 
similar  bill  and  again  forges  B.'s 
acceptance  ;  B.  is  liable  as  accep* 
tor-  Barber  v.  Gingell,  3  Esp.  CO. 
Kenyon,  C.  J.  1 799. 

99.  A.  contracts  for  the  laying 
of  pipes  in  a  highway  with  B.,  who 
contracts  with  C.  A*  is  liable  for 
an  injury  occasioned  by  the  negli- 
gence of  C.  Matthews  v.  West 
London  Water  Works,  3  Campb. 
403.    EUenborough,  C.  J.  1813. 

S.  P.  Bush  v.  Steinman,  1  Bos« 
and  Pul.  405. 

And  see  Flower  v.  Adam,  9 
Taunt.  314  ;  Nicholson  v.  Mouiw 
sey,  15  East,  384 ;  post,  Penal  ao* 
tiow,  A.  (g). 

D.  Rights  or  Principal  against 

THIRD  PERSONS. , 

100.  A.  employs  B.  to  effect  an 
insurance;  B.  employs  C,  with* 
out  notice,  that  be  is  acting  for  A* 
C.  may  hold  the  policy  against  A* 
for  a  general  balance  due  to  him 
from  b.  Westwood  v.  Bell  and 
another,  4  Campb.  349 ;  and  Holt* 
122.     Gibbs,C.J.  1815. 

101.  A.,  as  factor  for  B.,  reside 
ing  in  Holland,  procures  a  bill  of 
exchange  from  C,  in  favour  of  B# 
Before  the  customary  days  for  giv- 
ing value' for  the  bill  are  elapsed, 
A.  becomes  bankrupt ;  B.  cannot 
sue  C.  Puget  de  Bras  v.  Forbes 
and  Gregory,  1  Esp.  1 1 7.  Lough-* 
borough,  C.  J.  1792. 

102.  If  A.  employ  B.,  supposing 
him  to  be  a  proctor,  though  in  fact 
he  is  merely  a  clerk  to  C,  A.  is 
liable  to  C.  for  the  work  done,  un- 
less the  amount  have  been  actually 
paid  to  B.  Brown  v.Brooks, widow, 
1  Esp.  388.    Kenyon, C.J.  1795. 

N.  So  if  B.  were  apprentice  to 
C. ;  Barber  v.  Dennis,  1  JSalk.  68  $ 
S.  C.  6  Mod.  69* 


so 
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And  see  Co:  Lit.  1 17  a,  n.  (161)  ; 
3  Saund  479. 

103.  A  servant  employed  to  de- 
liver goods  is  a  competent  witness 
to  prove  the  delivery.  Adams  v. 
Davies,  3  Esp.  48.  Eldon,  C. b  J. 
1799. 

104  It  might  perhaps  be  other- 
wise, if  it  could  fee  shewn  that  it 
was  usual  for  the  servant  to  re- 
ceive payment  from  the  customer. 
Ibid. 

And  see  Evidence,  K.  2. 

106.  Where  an  agent  makes  a 
deposit  on  a  treaty  tor  a  purchase 
as  for  himself,  the  principal  may, 
upon  the  default  of  the  vendor, 
sue  for  the  amount  in  his  own 
name.  Duke  of  Norfolk  v.  Wor* 
thy,  1  Campb.  337.  Ellenbor- 
ough,  C.  J.  and  K.  B  E.  1808. 

And  see  post,  E.  110. 

106.  The  master  of  a  vessel 
freighted  to  A.  delivers  the  cargo 
at  B.,  at  which  place  the  cargo  is 
accepted  by  the  freighter.  This 
is  not  such  a  substitution  of  B.  for 
A.  as  will  entitle  the  owner  to  sue 
for  the  freight  stipulated  by  the 
charter-party,  unless  the  master 
had  express  authority  to  alter  the 
voyage.  Burgon  v.  Sharpe  and 
others,  2  Campb.  529.  Ellenbor* 
ough,  C-  J.  1810. 

107.  If,  after  tender  and  refusal 
of  the  amount  of  a  debt,  the  money 
is  lost  through  the  insolvency  of  the 
agent  employed  to  make  the  ten- 
der, the  creditor  is  not  chargeable 
with  the  loss.  Dent  v.  Dunn,  ex* 
ecutrix,  &c.  3  Campb.  296.  El- 
lenborough,  C.  J.  1812. 

E.  Liability   or  agent  to  third 

persons. 

108*  A  «on  who  conducts  the 
business  of  a  superannuated  father, 
£nd  appears  to  be  the  proprietor, 
is  personally    liable    for   goods 


bought  by  him.  Turret  v.  Col- 
let, 1  Esp.  320.  Kenyon,  C.  J. 
1795. 

And  see  Saunders  v.  Vincent, 
6j*ac.  Abr.  688. 

109.  An  agent  who  orders  goods 
from  a  tradesman  without  stating 
at  the  time  that  they  are  for  his 
principal,  is  liable  for  the  amount* 
Owen  v.  Gooch,  2  Esp.  568.  Ken- 
yon, C.  J.  1797. 

110.  If  the  tradesman  refuse  to 
deliver  the  {roods  on  the  credit. of 
the  principal  and  require  the  cred- 
it or  the  agent,  the  latter  is  alone  li- 
able.   Ibid. 

111.  Where  the  goods  are  or- 
dered expressly  on  the  account  of 
an  unnamed  principal,  and  after 
delivery  the  agent  refuses  to  give 
up  his  principal,  the  agent  is  liable. 
Ibid' 

.112.  But  if  the  order  be  given 
m  the  name  of  a  third  person,  and 
the  goods  be  delivered  according- 
ly, tne  agent  cannot  be  charged. 
fbid* 

And  see  Graham  v.  Stamper,  2 
Vera.  146. 

113.  Where  money  has  been 
received  by  an  agent  upon  a  con* 
tract  founded  in  corruption,  op- 
pression, or  immorality,  he  is  not 
discharged  by  paying  it  over  to 
his  principal.  Miller  v.  Aris,  3 
Esp.  233.    Kenyon,  C.  J.  1800. 

S.  C.  Selw.  88  n. 

And  see  Sadler  v.  Evans,  4 
Burr.  1985^  Buller  v.  Harrison, 
Cowp.  565;  Snowdon  v,  Davies, 
1  Taunt.  359 ;  Assumpsit  E.  (f)  5 
Bastards  A.  (b). 

114.  A.  and  B.  severally  em- 
ploy a  person  to  «ell  their  horses. 
The  agent  sells  ihem  at  an  entire 

Erice  to  C.  and  warrants  both 
ones  sound  ;  C.  cannot  sever  the 
contract,  and  sue  A.  in  respect  of 
thp  unsoundness  of  A.'s  horse,  but 
is  confined  to  his  action  against  the 
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agent.  Symonds  v.  Carr,  1  Campb. 
361.    Ellenborough,  C.  J.  1 808.   . 
Ace.  Selw.  98. 

115.  An  agent  selling  goods  af- 
ter notice  that  they  are  not  the 
property  of  his  employer,  is  per- 
sonally liable  to  the  vendee  for  the 
purchase  money.  Hardacre  v. 
Stewart,  5  Esp.  103.  Ellenbor- 
ough, C.J.  1804. 

And  see  5  Burr.  2639. 

116.  An  attorney  who  signs  a 
conditional  undertaking  to  give  up 
bills  which  he  holds  on  account  of 
his  client,  is  personally  liable,  un- 
less it  appear  upon  the  instrument 
that  he  entered  into  the  engage- 
ment merely  as  agent  Kendray 
v.  Hodgson,  gent,  one,  &c  5  Esp. 
229.    Ellenborough,  C  J.  1805. 

S.  P.  Per  Ashhurst,  J.  in  Mac- 
beath  v.  Haldimand,  1  T.  R.  181  ; 
Woodhouse  v.  Bradford,  1  Roll. 
Abr.  59S,  4  ace. 

117.  A  receipt  signed  uA.for 
B«,"  A.  being  in  fact  only  clerk 
to  B.,  is  not  sufficient  to  charge  A. 
in  an  action  for  money  had  and 
received.  Edden  v.  Read,  3 
Campb.  339.  Ellenborough,  C. 
J.  1813. 

And  see  ante  D.  104  ;  Coles  v. 
Wright,  4  Taunt.  198. 

118.  An  agent  who  guarantees 
that  the  shipment  will  be  found  to 
be  in  conformity  with  the  revenue 
laws  of  Great  Britain,  so  that  no 
impediment  shall  arise  from  the 
importation  thereof,  or  that  in  de- 
fault, the  consequences  shall  rest 
with  his  employers,  renders  him- 
self personally  liable  for  an  imped- 
iment, arising  from  a  non-compli- 
ance with  the  navigation  act.  Red- 
head and  another  v.  Cator,  1  Stark. 
14.    Ellenborough,  C.  J.  1815. 

119.  In  a  declaration  upon  such 
a  guarantee  it  is  uunecessary  to 
state  an  application  for  an  indem- 
nity to  the  principaL 


190.  An  agent,  at  the  request  of 
his  principal,  promises  to  pay  % 4 
sum  of  money  to  a  third  person  at 
a  future  day,  provided  he  receives 
money  on  account  of  his  principaL 
This  is  a  contingent  appropriation 
of  such  sum  ;  to  meet  which,  the 
agent  is  bound  to  retain  any  mo- 
ney he  may  afterwards  receive. 
Stevens  v.  Hill,  5  Esp.  247.  El- 
lenborough, C.  J.  1 805. 

Ace.  F.N.B.  121  F. 

121.  And  he  cannot  discharge 
himself  by  shewing  that,  subse- 
quently to  the  promise,  be  has 
made  other  payments  on  account 
of  his  principal.    Ibid. 

S.  P.  Maber  v.  Massias,  2  Bla. 
1072. 

And  see  Clark  v.  Adair,  cited  4 
T.  R.  343. 

F.  Rights  of  agent  against  third 

,       PERSONS. 

122.  A  factor  may  sue  in  his 
own  name  for  goods  sold,  though 
the  name  of  the  owner  be  declar- 
ed at  the  time  of  sale.  Atkyn* 
and  Batten  v.  Amber,  2  Esp.  493. 
Eyre,  C.  J.  1 796, 

Sed  vide  Pothier,Traite  de  Pac- 
tion condictio  indebiti,  part  3,  sect. 
2,  art.  4,  num.  163;  Dig.  12,  6,  6; 
ibid,  12,  6,  53  ;*trf,  12, 6,  57  ;  post, 
Bankrupt,  C ;  Moore  v.  Hopper, 
2N.  R.4U. 

1 23.  An  executor  employs  A.  to 
continue  the  testator's  trade  for  the 
benefit  of  the  estate  in  A.'s  own 
name  ;  A.  may  sue  upon  a  contract 
made  by  him  in  respect  of  such 
trade.  Wilkes  v.  Lister,  6  Esp.  78. 
Ellenborough,  C.J.  1806. 

124.  In  assumpsit  against  con- 
signee for  not  accounting,  also  for 
goods  sold  and  money  had,  the  sale 
by  defendant  need  not  be  proved ; 
after  a  reasonable  time  it  will  be 
presumed,  or  plaintiff  may  proceed 
for  not   accounting.     Hunter  v. 
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Welsh,  1  Stark.  2*4.      Ellenbor- 
ough, C.  J.  1816. 

AGREEMENT. 

(And  see  Stamps,  B.) 

A.  How  construed. 

(«)  TPfcere  agremeent  affects  At  con- 
trading  partus  only* 

(b)  Agreement  in  respect  of  third  per* 

sons. 

B.  Valid  or  illegal. 

C  Breach  or  AORimsirr. 

(a)  What  shall  be* 
(b)  How  waved* 

A*  HOW  C0R5IRUED* 

At  (a)  FPfcere  agreement  affects  the 
contracting  parties  only. 

1.  Upon  the  settlement  of  ac- 
counts between  A.  and  B.  the  bal- 
ance is  8J.  in  favour  of  A.  who 
agrees  to  take  4i  down,  and  to  re- 
ceive the  remainder  at  the  end  of 
a  month.  B.  gives  A.  a  draft  up- 
on an  improper  stamp  for  the  last 
AL  A-  cannot  sue  until  the  month 
is  expired.  Swears  v.  Wells,  1 
Esp.  3 1 7.    Kenyon,  GJ.l  795. 

Sed  vide  post  Assumpsit  A.  (a  1. 
Pleading  H.  (b)  23. 

2.  An  indemnity  against  debts 
specified  in  a  schedule,  though  one 
of  the  debts  be  underrated  is  avail- 
able pro  tanto.  Hancock  v.  Clay, 
3  Stark.  100.  Ellenborough,  C. 
J.  1817. 

3.  A.  engages  not  to  open  a  shop 
within  one  mileofB.^  shop;  the 
shortest  access  by  the  foot-path  is 
to  be  taken.  Woods  v.  Dennett,  2 
Stark.  89.  EllenboroughJC.  J.l  81 7. 

4.  Where  a  builder  contracts  for 
a  particular  sum,  and  additions  are 
made  to  the  original  plan,  the  con- 
tract remains  binding  as  fer 49  it 


can  be  traced,  and  the  excess  on- 
ly is  recoverable  on  a  quantum  me- 
ruit. Pepper  v.  Burland,  Peake, 
103.    Kenyon,  C.  J.  1 791. 

5.  S.  P.  Kobson  v.  Godfrey  and 
Thomas,  Holt.  236.  Gibbs,  C.  J. 
1816. 

6.  Where,  in  answer  to  an  attor- 
ney's bill,  the  defendant  sets  up  an 
agreement  by  which  the  plaintiff 
undertook  to  coduct  his  suits  with- 
out charge,  in  consideration  of  hav- 
ing his  conveyancing  business,  the 
defence  is  not  met  by  proving  that 
the  defendant  has  employed  other 
persons  to  draw  his  leases.  The 
plaintiff  should  either  have  given 
notice  to  the  defendant  to  discon*, 
tinue  the  agreement,  or  have  resor- 
ted to  a  special  action.  Parker 
and  Rich  v.  Harcourt)  5  Esp.  249. 
Ellenborough,  &  J.  1805. 

7.  where  an  agreement  for  the 
sale  of  leasehold  lands,  contained 
a  stipulation  that  the  purchaser 
should  take  the  crops  at  a  valua- 
tion, which  valuation  being  made, 
the  purchaser  entered  and  took  the 
crops,  but  the  vendor  did  not  make 
a  good  title  to  the  lands,  it  was  held, 
that  the  vendor  could  not  sever  the 
contract  and  recover  in  indebitatus 
assumpsit  for  the  crops*  Neale 
and  others  v.  Viney,  1  Campb.  471. 
Ellenborough,  C.  J.  Guildford, 
1808. 

And  see  Kirtland  v.  Pounsett,  2 
Taunt.  145;  Corderv.  Drakeford, 
3  Taunt  382. 

8-  Contract  for  goods  "  free  on 
board  a  foreign  ship."  The 
seller  cannot  be  required  to  give 
an  order  for  transferring  them 
into  the  purchaser's  name  in  the 
warehouse.  Wackerbarth  v«  Mas- 
son,  3  Campb.  270.  EUenbdr- 
ough,C.  J.  1812. 

9.  S.  P.  Ruled  in  Wetherell  v. 
Coape,  Campb.  972.  n.  Mansfield, 
C,  J.  1812. 
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10.  On  a  sale  in  Loudon  of 
goods  at  sea,  it  is  agreed  that  if 
they  shall  not  arrive  on  or  before 
31st  December,  the  bargain  shall 
be  void.  The  parties  must  be  un- 
derstood to  have  had  in  contem- 
plation an  arrival  at  London  only. 
Idle  and  others  v.  Thornton  and 
others,  3  Campb.  274.  Ellenbor- 
ough,  C.  J.  1819. 

1 1  The  assured  agrees  to  repay 
the  loss  to  the  underwriter  in  case 
the  property  detained  by  the 
Russian  government  shall  be  re- 
stored :  it  is  sufficient  to  shew  a 
yielding  up  of  the  goods  quasi  in  in* 
Ugro,  notwithstanding  some  spolia- 
tion during  the  detention.  Jordaine 
v.  Cornwall  and  others,  1  Stark. 
6.    Ellenborough,  C.  J.  1814. 

13.  An  agreement  that  the  ten- 
ant shall  be  at  liberty  to  quit  at  L 
D.  1814,  in  which  case  the  landlord 
engages  to  take  the  fixtures  at  a  val- 
uation, or  permit  the  tenant  to  let 
the  house,  vests  an  option  in  the 
latter  in  the  event  of  his  so  quitting. 
Cotton  v.  Lingham,  1  Stark.  39. 
Le  Blanc,  J.  1815. 

13.  A  letting  to  an  under  tenant 
till  L.  D.  1814,  is  not  an  exercise 
of  this  option.    Aid. 

14.  An  unstamped  agreement  by 
way  of  defeasance  indorsed  upon  a 
note  by  the  payee,  does  not  affect 
his  right  of  action.  Stone  v.  Met- 
calf,  4  Campb.  217.  1  Stark.  53. 
Ellenborough,  C.  J.  1815. 

15.  The  payee  of  a  note  indors- 
es upon  it  u  my  will  and  desire  is, 
••  that  the  money  shall  not  be  called 
44  in  for  two  years,&c.  and  that  if  the 
"said  C.  S.  shall  wish  for  further 
u  time,he  shall  have  it  without  suit  at 
u  law  until  three  years  next  after 
"  my  decease."  Semble,  these  are 
words  of  mere  indulgence  and  fa- 
vour, and  do  not  operate  as  a  de- 
feasance.   Ibid. 

16.  A.  contracts  to  deliver  to  B. 

5 


50  tons  of  hemp,  the  ship's  name 
to  be  declared  as  soon  as  known, 
and  to  arrive  before  the  31st  De- 
cember. A.  is  not  bound  to  deliv- 
er the  whole  auantity  from  one  ship, 
although  he  had  first  given  notice 
to  that  effect,  and  although  the  ves- 
sel contained  a  larger  quantity, 
which  was  delivered  to  previous 
purchasers-  Thornton  and  others 
v.  Simpson  and  others,  Holt  163* 
Gibbs,C,J.  1816. 

A.  (b)  Agreements  in  respect  of  third 

persons. 

And  see  post  1,  Frauds,  Statute 

or  D.  Merger. 

1 7.  Where  A.  undertakes  to  pay 
for  goods  to  be  shipped  on  account 
of  B.  at  nine  months  from  the  date 
of  the  shipment  of  the  goods,  no  no- 
tice need  be  given  to  A.  of  the  ship- 
ment. Oxley  v.  Young,  et  alt.  1 
Esp.  424.     Eyre,  C.  J.  1 795. 

18.  A  specific  contract  for  the 
purchase  of  a  ship  and  goods  can- 
not be  controlled  by  a  prior  con- 
tract for  the  latter  only.  Lano  v. 
Reale,  2  Stark.  105.  Ellenbor- 
ough, C.  J.  1817. 

19.  If  an  heir,  without  conside- 
ration, bind  himself  to  execute  a  vol- 
untary conveyance  of  lands  de- 
scended, he  cannot  be  required  to 
covenant  for  the  acts  of  his  ances- 
tor. Chapman  v.  Ladbroke,  4 
Esp  1 49.    Lawrence,  J.  1 802. 

20.  Drawee  of  a  void  check, 
tells  the  payee  that  he  will  pay  it, 
as  he  is  indebted  to  the  drawer  ia 
a  larger  sum.  This  is  not  a  prom- 
ise to  pay  the  debt  of  another,  but 
an  appropriation  of  part  of  the  sum 
due  from  the  drawee  to  the  draw- 
er to  the  discharge  of  the  debt  ow- 
ing from  the  latter  to  the  payee. 
Araern  v.  Rowney,  5  Esp.  254. 
Ellenborough,  C.  J.  1 805. 

And  see  Ye^tes  v.  Groves,  1 
'Ver28«U 
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21.  But  if  the  drawee  can  shew 
that  he  was  mistaken  in  supposing 
that  he  was  indebted  to  the  amount 
of  the  check,  the  payee  can  only 
recover  the  balance  due  to  the 
drawer.    Ibid. 

22.  A.  being  indebted  to  B.  as- 
sents to  the  assignment  of  the  debt 
to  C. ;  C.  may  sue  A.  in  his  own 
name*  Surtees  et  alt.  v.  Hubbard, 
4Esp.  204.  Ellenborough,  C.  J. 
1802. 

And  see  post  Baron  and  Feme, 
B.(b)F.N.B.  122,K.  Y.B.  P. 
44,  E.  3,  fo.  21,  pi.  28.  M.  9,  H.  5. 
fo.  14,  pi.  23.  Forth  v.  Stanton, 
1  Saund.  210,  211,n.  2.  Fenner 
v.  Mears,  2  Bla.  1269.  Master  v. 
JJIiller,  4  T.  R.  340.  Innes  v. 
Dunlop,  8  T.  R.  595.  Israel  v. 
Douglas,  1  H.  Bla.  239.  John- 
son v.  Callings,  1  East,*  98.  Wil- 
liams v.  Everett,  14  East,  582,  7. 
Flewellin  v.  Rave,  1  Bulst.  68. 

23*  A.  being  indebted  to  B.  re- 
quests C.  to  pay  B.  the  amount 
This  C.  undertakes  to  do  u  pro- 
vided he  receive  money  on  account 
of  A.w  Money  of  A.  which  subse- 
quently comes  into  the  hands  of  C. 
is  money  received  to  the  use  of  B. 
Stevens  v.  Hill,5Esp.  247.  El- 
lenborough, C.  J.  1 805. 

24.  S.  P.  said  to  have  been  rul- 
ed by  Lord  Kenyon.     Ibid* 

And  see  ante,  Agent,  119,  120. 

25.  Bat  where  A.  having  ac- 
cepted a  bill  payable  at  B.'s  bank- 
ing-house, remits  funds  to  B.  after 
the  bill  has  become  due,  with  di- 
rections to  pay  the  amount  to  the 
indorsee,  and  B  tenders  the  mo- 
ney accordingly  to  the  indorsee, 
who  states  that  the  bill  is  returned 
to  the  indorser  in  Ireland  :  the  in- 
dorsee cannot  sue  B.  on  getting 
the  bill  again  into  his  possession, 
A.  having,  in  the  mean  time,  coun- 
termanded the  payment.  Stewart 
and  another  v.  Fry  and  Chap- 


man, Holt.    372.     Gflbbs,    C.  J. 
1816. 

26.  Indebitatus  assumpsit  will 
not  lie  on  a  collateral  undertaking 
for  the  payment  of  goods  sold  to  a 
third  person.  The  declaration 
must  be  special.  Mines  v.  Seul- 
thorpe,  2  Campb.  215.  Ellenbor- 
ough, C.  J.  1 809. 

And  see  1  Saund.  211.  a.  b. 
Plowd.  183. 

27.  Defendant  guarantees  to 
plaintiffs  any  debts  which  J.  S. 
may  contract  with  them  for  goads  not 
exceeding  100L  This  is  a  continu- 
ing guarantee,  not  confined  to  one 
dealing  of  100/.  but  extending, 
within  that  amount,  to  successive 
renewals  of  the  debt.  Merle  and 
others  v.  John  Wells.  2  Campb. 
4 1 3.    Ellenborough,  C.  J.  1 8 1 0. 

Vide  Vinn,  Sel.  Jur.  Quoest.  lib* 
2  cap.  41. 

28.  An  undertaking  by  B.  to  be 
responsible  to  A.  for  any  goods  he 
ham  supplied  or  may  supply  W.  P. 
to  the  amount  of  1002.  remains  in 
force  after  goods  to  that  amount 
have  been  delivered  and  paid  for. 
Mayson  v.  Pritchard,  2  Campb. 
436.    Wood.  B.  Worcester,  1810. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial,  after  a  ver- 
dict for  the  vendor.  Ibid,  and 
12  East,  227. 

N.  Qu.  whether  this  guarantee 
was  valid  with  respect  to  the  price 
of  the  goods  previously  supplied; 
it  not  being  expressed,  (5  East,  10,) 
that  these  goods  were  supplied  at 
B.'s  request  (\  Saund.  264, n.) 

29.  So  an  undertaking  to  be  an- 
swerable to  the  extent  of  300/.  for 
any  goods  supplied  to  B.  remains 
in  force  as  long  as  the  parties  con- 
tinue to  deal  on  the  same  footing. 
Baston  v.  Bennett,  3  Campb.  220. 
Ellenborough,  C.  J.  1812. 

30.  Semble,  that  B.  might  re* 
lie ve  himself  from  further  bability 
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1*7  gw**g  notice  to  discontinue  his 
guarantee.    Ibid* 

31.  An  agent  remitting  the  bills 
of  his  principal  in  payment,  writes 
"  I  promise  to  see  that  the  bills  be 
honored.'9  Receiving  the  bills  in 
payment  is  a  sufficient  considera- 
tion for  this  promise.  Morris  v. 
Stacey,  Holt.  153..  Gibbs,  C.  J. 
1816. 

32.  A.  guarantees  to  B.  the  a- 
mount  of  goods  to  be  supplied  to 
C. ;  in  payment  of  these  goods,  A. 
indorses  a  bill  to  C,  which  the  lat- 
ter indorses  to  B.  ;  before  the  bill 
becomes  due,  A.  is  bankrupt ;  the 
debt  is  barred  by  the  certificate. 
Gaskell  and  another  v.  Lindsay 
and  another,  Holt.  212.  Le  Blanc, 
J.  Lancaster,  1816. 

B.  Valid  or  illegal* 
(And  see  Assumpsit  A.  (a)  4,  A.(b). 

33.  A.  agrees  to  allow  B.  poun- 
dage upon  goods  sold  by  A.  to 
customers  recommended  by  B. 
The  agreement  is  a  fraud  upon 
the  customers,  and  cannot  be  en- 
forced. Wyburd  v.  Stanton,  4 
Esp.  179.  Ellenborough,  C.  J. 
1802.  * 

See  Bunn  v.  Guy,  4  East,  190. 

34.  An  agreement  by  which  a 

Ewho  had  been  defrauded  of 
under  false  pretences,  un- 
>k  not  to  proceed  against  a 
person  who  had  received  the  goods 
at  an  under  price,  was  held  to  be 
valid.  Drage  v.  Ibberson,  2  Esp. 
643.     Ken  von,  C.  J.  1 798. 

Ace.  Johnson  v.  Ogilby,  3  P. 
Wins.  279.  Sed  vide  Collins  v. 
Blantern,  2  Wils.  347.  And  see 
post,  Bills,  B.  (b). 

35.  But  an  agreement  bv  the 
payee  of  a  bill  to  discharge  the  ac- 
ceptor in  consideration  that  the 
drawer  will  forego  an  intended  mo- 
tion in  K.  B.  calling  upon  the  pay- 
ee to  answer  the  matters  of  an  affi- 


davit is  corrupt  and  invalid.  Pool 
v.  Bousfield,  1  Campb.  55.  Ellen- 
borough,  C.  J.  1807. 

36.  An  agreement  to  pay  money 
in  consideration  of  putting  off  the 
trial  of  an  indictment  is  legal.  Har- 
vey and  others,  assignees  of  Har- 
vey, v.  Morgan  and  another,  2 
Stark.  17.  Ellenborough,  C.  J. 
1818. 

And  see  H.  2,  H.  7,  fo.  8,  pi. 
1.  F.  N.  B.  151,  F.  Fitz.  Bar.  124, 
Plowd.  36,  186.  1  Finch,  148,  2 
Finch,  181.  Smith  v.  Everett,  4 
Bro.  C.  C.  64. 

37.  An  allegation  that  "the 
parties  entered  into  a  certain  a- 
greement,"  though  merely  induce- 
ment to  a  declaration  for  a  libel, 
is  not  supported  by  proof  of  agree- 
ment executed  when  the  defendant 
was  in  a  state  of  intoxication.  Pitt 
v.  Smith,  3  Campb.  33.  Ellenbor- 
ough, C.  J.  1811. 

Vide  post.  28,  §  2. 

38.  Such  an  agreement  need  not 
be  produced  in  an  action  for  work 
ana  labour  done  in  pursuance 
thereof.  Fenton  v.  Holloway,  1 
Stark.  1 26.  Ellenborough,  C.  J. 
1815. 

39.  An  agreement  which  con- 
tains a  stipulation  void  by  the  stat- 
ute of  frauds,  is  void  in  toto.  Lea 
v.  Barber.  Exch.  H.  T.  1794  ;  2 
Anst.  425,  n. 

So  ruled  on  the  authority  of 
Cooke  v.  Tombs.  2  Anst.  420. 

Ace  Chater  v.  Beckett,  7  T.  R. 
201. 

C.  Breach  of  agreement. 

C.  (a)  What  shall  be. 

40.  An  agreement  between  a 
brewer  and  a  publican  that  the  lat- 
ter shall  take  all  his  beer  of  the 
former,  or  pay  an  advanced  rent, 
cannot  be  enforced,  unless  the 
publican  be  supplied  with  good 
beer*     Holcombe  v.  Hewson,  2 
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Campb.  391.     Ellenborough*  C. 
J.  1810. 

41.  And  the  Quality  of  the  beer 
cannot  be  proved  by  shewing  what 
sort  of  a  commodity  the  plaintiff 
furnished  to  other  publicans  dur- 
ing the  same  period.    Ibid* 

And  see  Covenant,  B.  1. 
.  42.  A  provision  in  a  lease  for  an 
advanced  rent  in  case  the  lessee 
should  discontinue  purchasing  his 
beer  of  the  lessor  was  strongly 
censured  by  the  court.  Cooper 
v  Twibill,  3  Campb.  286.  Ellen- 
borough,  C.  J.  1 808. 

43.  And  a  plea  in  bar  to  an  a- 
vowry  for  such  additional  rent, 
stating  that  the  beer  supplied  was 
of  a  bad  auality  was  considered  as 
a  meritorious  defence.     Ibid. 

44.  But  where  premises  are  de- 
scribed in  the  conditions  of  sale  as 
a  "free  public  house,"  the  bar- 
gain may  be  avoided  by  the  pur- 
chaser, if  it  appear  that  the  lease 
contains  a  clause  of  this  nature. 
Jones  v.  Edney,  3  Campb.  285. 
Ellen  borough,  C.  J.  1812. 

45.  Although  the  lease  be  pro- 
duced and  read  at  the  auction.    lb. 

And  seeGunnis  v.  Erhart,  1.  H. 
Bla.  289.  Jenkinson  v.  Pepys,  6 
Ves.  330.  Powell  v.  Edmunds, 
12  East,  6. 

C*  {b)  How  waved* 

46  Where  a  bankrupt  promis- 
ed to  pay  a  creditor  18*.  in  the 
Eund,  in  consideration  that  the 
ter  would  not  prove  under  the 
commission,  a  petition  preferred 
by  the  creditor  to  the  lord  chancel- 
lor against  the  allowance  of  the 
certificate,  was  held  to  be  a  waiv- 
er of  the  agreement.  Colls  v. 
Lovellj  1  Esp.  282.  Kenyon,  C. 
J.  1795. 

47.  A.  undertakes  to  guarantee 
the  payment  of  goqds  to  be  manu- 
factured for  B.  by  C    A*  wishing  to 


withdraw  bis  guarantee,  write  Id 
C  to  inquire  whether  the  goods 
are  prepared.  Not  receiving  an 
immediate  answer,  he  pves  up  a 
counter-security*  A*  is  not  dis-' 
charged,  if  it  appear  that  C.'s  si* 
lence  was  occasioned  by  his  ab- 
sence from  home*  Qxley  v.  Young 
et  alt*  1  Esp.  424.  Eyre,  C.  J. 
1795. 

48.  And  the  court  of  C-  P.  dis* 
charged  a  rule  for  a  new  trial,  2 
H.  Bla.  613. 

49.  Goods  are  sold  to  be  paid 
for  on  delivery,  and  the  vendor 
suffers  part  to  be  removed  without 
payment,  this  is  only  a  dispensa- 
tion pro  tanto,  and  he  may  retain 
the  remainder  until  the  price  is 
paid.  Payne  v.  Shadbolt,  1  Campb. 
427.    Eflenborough,  C.  J.  1808. 


ALIEN. 

(And  see  post,  Bills  and  Notes, 
B.  (b.J.) 

1.  A  subject  of  a  neutral  state, 
taken  on  board  an  enemy's  fleet, 
may, whilst  in  confinement,  sue  upon 
a  contract  entered  into  by  him  as 
a  prisoner  of  war.  Sparenburg  v. 
Bannatyne,  2  Esp.  580.  Eyre,  C. 
J.  1797. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 
1  Bos.  and  Pull.  163. 

And  see  Maria  v.  Hall,  1  Taunt. 
33.  n. 

2.  The  alien  bill  (34  Geo.  3. 
cap.  9,)  does  not  prevent  a  person 
from  suing  here,  who  resides  in 
France,  and  who  comes  over  with 
the  intention  of  returning  though 
the  money  recovered  cannot  be  re- 
mitted. Michelotte  v.  Dillon,  2 
Esp.  622.    Kenyon,  C.  J.  1798. 

3.  An  Irishman  residing  and  car- 
rying on  trade  in  an  enemy's  coun- 
try, cannot  sue  here,  though  natur- 
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afafed  in  a  nenttal  state.  CPMea- 
lcy  v*  Wilson  and  another,  1 
Campb.  483.  EHenborough,  C 
J.  1808. 

And  see  14  and  15  Hen*  8,  cap 
4. 

4.  And  sembU,  that  a  person  do- 
miciled in  an  enemy's  country,  is 
disabled  from  suing  in  England* 
Wherever  the  place  of  his  birth 
may  be.    Aid. 

And  see  14  and  15  Hen.  8,  cap, 
4.  Sparenbiirg  v.  Bannatyne,  1 
Bos.  and  Pull  163,7;  M'ConneU 
t.  Hector,  3  Bos*  and  Pull.  113. 
Kensington  v.  Inglis,  8  East,  273  ; 
Flindt  v.  Waters,  15  East,  260; 
Mennett  v*  Bonham,  tWd  477. 

5.  To  a  count  on  a  policy  of  in- 
surance, defendant  pleads  that  the 
action  is  brought  on  the  behalf  of 
H.  E.  a  Dane,  an  alien  enemy,  not 
resident  within  the  king's  dominions, 
under  letters  of  safe  conduct,  ft- 
rniet,  or  protection.  Issue  on 
the  licence.  Held,  that  a  licence 
from  the  king  to  H  E.  then  an 
alien  friend,  authorizing  him  to 
undertake  a  voyage  to  an  enemy's 
country,  and  to  return  to  England, 
dose  not  operate  as  a  licence  to  re- 
side here,  though  the  voyage  did 
not  terminate  till  after  the  com- 
mencement of  hostilities  with  Den- 
mark, and  though  he  remains  Jiere 
unmolested*  Boulton  and*£nother 
v.  Dobree,  2  Campb.  163*n  Ellen- 
borough,  C.  J*  1 808. 

Ana  the  court  of  K.  B.  refused 
to  set  aside  nonsuit*    Ibid. 

6*  A  replication  of  licence  is 
not  supported  by  evidence  of  a  li- 
cence granted  under  a  temporary 
statute  now  expired,  unmolested 
Residence  down  to  the  time  of  ac- 
ti6n  brought,  and  licence  granted 
subsequently  to 'the  bringing  of  the 
action.  Margaret  Alciator  v.  Smith, 
8  Campb*  345*  EHenborough,  C. 
J.  1812.' 


AMENDMENT. 

1*  The  record  may  be  amended 
at  nisi  prius,  after  the  cause  has 
been  called  on,  by  a  rule  of  court 
made  instanter  by  consent.  Mur- 
phy v.  Mario w  and  Traunt,  1 
Campb.  57.  EHenborough,  C.  J* 
1807. 

And  see  Blackamore's  case,  8 
Co.  156, 61  b.  Tite  v.  Bishop  of 
Worcester,  1  Lord  Rayin.  94*  S. 
C.  1  Salk,  48.  S.  C*  Comb.  393. 
S.C.  12  Mod.  107. 

Sed  vide  Child  v.  Harvey,  1 
Salk*  48  S.  C.  1  Lord  Ravm. 
511.  Crowder  v.  Rooke,  2  Wils* 
144. 

2.  But  a  material  allegation  will 
not  be  altered  there  upon  an  ex  par- 
te application ;  as  the  substitution  of 
an  excuse  for  proferU  Paine  v* 
Bustin,  1  Stark.  74.  EHenbor- 
ough, C.J.  1815. 

3.  The  omission  of  the  similiter 
is  however  immaterial  after  ver- 
dict. Wright  q*  t.  v.  Horton,  K. 
B.  1816,  1  Stark.  400. 


ANNUITY. 

A*  Memorial. 

(a)  Form  of. 
(b)  How  pleaded. 

B.  Consideration  when    reco- 
verable. 

A.  Memorial* 

A.  (a)  Form  of  Memorial 

1.  An  allegation  in  the  memori- 
al, that  the  grantee  paid  the  pur- 
chase-money to  the  grantor,  is  sup- 
ported by  evidence,that  the  amount 
was  deposited  by  the  grantee  at  his 
banker's,  in  the  name  of  his  attor- 
ney, to  await  the  performance  of  k 
'  condition  precedent,  and  that  it  Was 
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subsequently  paid  over  by  the  at- 
torney. Coare  v.  Giblet,  4  Esp. 
231.     Ellenborough,  C.  J.  1803. 

S.  C.  not  S.  P.  3  East,  461. 

N.  It  does  not  appear  whether 
the  payment  ought  to  oe  considered 
as  made  on  the  day  on  which  the 
money  was  deposited  with  the 
banker,  or  on  that  on  which  it  was 
paid  over  to  the  grantor. 

2.  Covenant  on  deed  of  annuity 
for  66/.  13s.  4d.  plea  void  under 
annuity  act,  for  aefect  of  memori- 
als, ft  had  been  intended  to  grant 
GOL  per  ann.,  only  the  rest  being 
added  to  pay  income  tax,  while  it 
shduld  last.  Held  that  the  agree- 
ment to  reduce  the  annuity,  on  re- 
peal of  the  income  tax,  should  have 
been  set  forth.  Brazier  v.  Home- 
wood.  Ellenborough,  C  J.  Sit- 
tings after  E.  T.  1818.    P. 

3.  In  ejectment  by  the  grantee 
of  an  annuity,  objected  that  it  can- 
not be  that  a  trustee  under  the  an- 
nuity deed  had  executed,  but  his 
execution  was  not  noticed  in  the 
memorial.  Doe,  dem.  Delegal  and 
others  v.  Hollo  way,  1  Stark.  431. 
Ellenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  to 
enter  nonsuit    Ibid* 

A*  (b)  How  pleaded. 

4.  A  plea  that  the  consideration 
stated  in  the  memorial  has  not  been 
paid,  is  negatived  by  proof  of  the 
acceptance  by  the  grantor  of  the 
banker's  check  in  payment,  though 
a  money  consideration  be  stated  in 
the  memorial.  Franco  v.  Lindo, 
1  Esp.  300.     Buller,  J.  1795. 

B.  Consideration  when   reco- 
verable. 

5.  Where  an  annuity  is  set  aside 
by  the  act  of  the  court,  or  the  grant- 
or, upon  the  discovery  of  a  aefect 
in  the  securities,  refuses  to  execute 
fresh  assurances,the  purchase  mon- f 


ey  may  be  recovered  in  an  action 
for  money  had  and  received. .  Wed- 
dell  v.  Lynam  and  Jones,  1  Esp. 
309.     Kenyon,  C.  J.  1 795, 

Ace  Shove  v.  Webb,  IT.  R. 
732. 

.  And  see  Scurfield  v.  Gowland, 
6  East,  341.    Waters  v.  ManselL, 

3  Taunt.  57. 

6.  But  where  no  steps  are  taken 
by  the  grantor  to  set  aside .  the  an- 
nuity, and  no  application  is  made  to 
him  to  execute  further  assurances, 
the  grantee  cannot  recover.    Ibid. 

7.  S.  P.  ruled  in  Richards  v. 
Borrett,  3  Esp.  102.  Kenyon,  C. 
J.  1800. 

8.  In  an  action  to  recover  the 
purchase  money  of  an  annuity,  the 
grantor  will  be  allowed  to  set  off 
the  full  amount  of  payments  made 
by  him  on  account  of  the  annuity. 
W  eddall  v.  Lynam,  vpi  supra, 

9.  S.  P.  ruled  in  Hills  v.  Hills, 

4  Esp.  196.  Ellenborough,  C.J. 
1802. 

And  the  court  of  K.  B,  refused  a 
rule  for  a  new  trial*  S.  C.  (called 
Hicks  v.  Hicks)  3  East,  16.  And 
see  Byne  v.  Vivian,  5  Ves.  607, 
8;  7  Ves.  23,  4;  8  Ves.  136;  9 
Ves.  492. 

10.  But  where  an  annuity,  void 
for  want  of  enrolment,  was  rescind- 
ed by  special  agreement,  the  grantee 
was  permitted  to  recover  the  full 
purchase  money,  with  interest  from 
the  time  when  the  annuity  ceased, 
without  deducting  the  previous  pay- 
ments. Beauchamp  v.  Borret, 
Peake,  1 09.     Kenyon,  C.  J.  1 792. 

11.  If,  in  consequence  of  the  de- 
fect of  the  memorial  of  an  annui- 
ty, the  grantee  sue  his  own  attor- 
ney for  negligence  in  preparing  the 
assurances,  the  attorney,  after  pay- 
ing his  client  the  consideration, 
cannot  recover  it  from  the  grantor. 
Bunion  gent  v.  Webb,  2  Esp.  627. 
Kenyon,  C  J.  1797. 
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12.  Where  money  is  advanced 
upon  an  agreement  for  an  annuity, 
to  be  charged  upon  a  specific  es- 
tate, and  no  steps  are  taken  by  the 
borrower  to  effect  the  grant,  the 
amount  may  be  recovered  in  an 
action  for  money'  had  and  receiv- 
ed.   Richards  v.  Borrett,  ubi  supra* 

13.  If  to  debt  on  the  annuity- 
bond  a  defect  in  the  memorial  be 
pleaded,  and  the  plaintiff  enter  a 
nollt  prosequi,  he  may  recover  the 
consideration  in  an  action  for  mon- 
ey had  and  received.  Este  v. 
Broomhead,  3  Esp.  26 1  •  Kenyon, 
C.  J.  1801. 

14.  Where  an  annuity  is  set 
aside,  the  purchase-money  is  to  be 
considered  as  a*debt  accruing  to 
the  grantee  at  the  moment  it  is 
paid ;  it  is  therefore  barred  by  the 
certificate  of  the  grantor,  who  be- 
comes a  bankrupt  subseouently  to 
the  grant  of  the  annuity,  though  no 
steps  be  taken  to  set  it  aside  until 
after  the  certificate.  Walker  v. 
Liscarray,  6  Esp.  98.  EUenbor- 
ough,  C.  J.  1807. 

And  see  Baxter  v.  Nichols,  4 
Taunt.  90;  14  Ves.  574;  Exyarte 
Granger,  10  Yes.  349,  51. 


APPRENTICE. 

(And  see  Penal  Action  A.  (a)  (c) ; 
Witness  F. ;  Agent  D.  101.) 

1.  Indentures  of  apprenticeship 
for  a  less  period  than  seven  years, 
contrary  to  5  Eliz.  cap.  4,  s.  36, 
may  be  avoided  in  a  collateral  ac- 
tion against  a  surety  for  the  good 
behaviour  of  the  apprentice,  bar- 
ney v.  Jennings,  6  Esp.  8.  EUen- 
borough,  C.  J.  JB06. 

&  r .  Guppy  v.  Jennings,  1  Anst. 
256.  And  see  Ashcroft  v.  Butler, 
8T.R.  653  ;  Gray  v.  Cookson,  16 
East,  13.  j 

2-  To  recover  back  a  premium 


paid  on  an  indenture,  Void  by  S 
Ann.  c.  9,  §  39,  for  not  stating  the 
true  sum,  plaintiff  must  shew  that 
he  was  not  party  to  the  fraud. 
Shepherd  v.  Hall,  3  Campb.  1 80. 
Eltenborough,  C.  J.  1812. 

And  see  Stamps,  A*  3.  And  as 
to  the  mode  of  calculating  the  pre- 
mium, see  Rex  v.  Bradford,  1  M. 
and  S.  151. 


ARBITRAMENT. 

A.  Submission. 

B.  Award. 

(a)  Operation  of,  upon  the  matters 
referred* 
(b)  How  enforced. 
(c)  When  available  in  collateral  pro- 
ceedings* 
(d)  How  construed* 

C.  Arbitrator. 

D.  Umpire. 

A.  Submission. 
(And  see  ante,  Agent  44,  post, 
B.  (b)  (8.) 

1.  Trustees  submitting  to  arbi- 
tration do  not  become  personally 
liable,  without  proof  of  assets.  Da- 
vies  v.  Ridge  and  others,  3  Espw 
101.  Ken  von,  C.  J.  1800. 

Sed  vide  Barry  v.  Rush,  1  T. 
R.  691 ;  Pearson  v.  Henry,  5  T. 
R.  8 ;  Worthington  v.  Barlow,  7 
T.  R.  453. 

B.  Award* 
(And  see  Doe  v.    Morpeth,  3 
Taunt.  378.) 

B.  (a)  Operation  of  award  upon  the 
matters  referred* 

2.  It  is  stated  to  have  been  ruled, 
that  an  award  made  upon  a  refer- 
ence of  all  matters  in  dispute  between 
the  parties,  is  no  bar  to  a  suit  upon 
a  cause  of  action  which  existed  at 
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the  time  of  the  reference,  unless  it 
be  shewn  that  such  cause  of  action 
was  laid  before  the  arbitrators* 
Martin  v.  Thornton,  4  Esp.  180. 
Alvanley,  C.  J.  1602. 

S.  P.  contra  Smith  v.  Johnson, 
15  East,  213. 

And  see  Bradford  v.  Bryan, 
Wiiles,  268,  S.  C.  7  Mod.  349 ; 
Ravee  v.  Farmer,  4  T.  R.  14$ ; 
Ingram  v.  Milnes,  8  East,  445 ; 
Crofton  v.  Connor,  1  Bro.  P.  C. 
530  ;  Jones  v.  Bennet,  ibid,  528 ; 
Elsom  v.  Rolfe,  2  Smith,  459. 

3.  But  that  the  arbitrator  might 
be  called  to  prove  that  the  plaintiff 
claimed  an  allowance  on  that  ac- 
count.   Ibid. 

4.  And  that  such  proof  was  ad- 
missible under  a  plea  of  not  guilty, 
to  an  action  for  a  malicious  arrest. 
Ibid. 

And  see  Paramore  v.  Johnson,  1 
Lord  Raym.566.  S.  C.  12  Mod. 
376. 

5.  It  is  within  the  jurisdiction  of 
an  arbitrator  to  direct  a  party  to 
go  before  a  government  commissa- 
ry, and  veriiy  vouchers.  Atkyns 
v.  Baldwyn,  1  Stark.  202.  Gibbs, 
C.J.  1815. 

B.  (b)  How  enforced 

(And  see  Assumpsit  F. ;  Evidence 

C.  (b). ) 

6.  An  award  upon  a  parol  sub- 
mission, may  be  given  in  evidence 
under  the  count  for  an  account  stat- 
ed. Keen  v.Batshore,  1  Esp.  194. 
Eyre,  C.  J.  1794. 

7.  Or  under  a  count  upon  the 
original  demand.  Kingston  v. 
Phelps,  Peake,  227.  Kenyan,  C 
J.  1794. 

8.  But  to  affect  the  defendant, 
it  must  be  shewn  that  the  plaintiff 
was  also  a  party  in  the  submission. 


S.  P.  Antram  v.  Chace, 15  East. 
209. 


9.  In  an  action  on  an  award, 
made  pursuant  to  a  judge's  order, 
the  rule  of  court  made  tnereon,  is 
sufficient  proof  of  the  order  with* 
out  producing  k.  Still  and  anoth- 
qt  v.  Halfora,  4  Campb.  1 7.  El- 
lenborough,  C.  J.  1814. 

B.  (c)  When  available  in  collateral 

proceedings. 
(And  see  post,  Assumpsit  F.  N. ; 
Evidence  C.  (c)). 

10.  An  award  upon  a  parol  sub- 
mission of  the  damages  sustained 
by  the  plaintiff,  may  be  given  by 
him  in  evidence  in  an  action  of 
tort ;  and  it  can  only  be  resisted 
by  that  which  would  have  vitiated 
the  award,  if  it  had  been  directly 
in  issue.  Baily  v.  Lechmere,  1 
Esp.  377.    Kenyon,  C.  J.  1 795. 

1 1.  SembU,  that  an  award,  made 
after  issue  joined,  cannot  be  given 
in  evidence  under  the  original 
pleadings,  but  must  be  pleaded  pu- 
is darrein  continuance.  Storey  v. 
Bloxam,  2  Esp.  504.  Kenyon,  C. 
J.  1796. 

And  see  Thomlinson  v.  Arrisk- 
in,  1  Com.  Rep.  330;  Hawkins  v. 
Colclough,  1  Burr.  275. 

B.  (d)  Hon  construed. 

12.  Sewble,  that  upon  an  award 
directing  the  defendant  to  assign 
leasehold  premises  to  A.  accord- 
ing to  law,  he  cannot  be  required 
to  execute  an  assignment  to  A.,  his 
executors,  administrators,  and  as- 
signs. Russel  v.  Headington,  1 
Stark.  13.  Ellenborough,  C.  J. 
1815. 

C.  Arbitrator. 

13.  The  law  raises  no  implied 

E reraise  to  pay  an  arbitrator  for 
is  trouble.     V  irany,  executor,  v. 
Warne,  4  Esp.  47.    Kenyon,  C.  J. 
1801. 
And  see  Miller  v.  Robe,  3  Taunt. 
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461 ;  George  v.  Lousley,  8  East. 
IS ;  Fitzgerald  v.  Geaves,  5  Taunt. 
342. 

D.  Umpire* 

14.  Where  the  submission  is  to 
A.  and  B.,  and  such  third  person 
as  they  shall  appoint,,  to  prove  that 
A.  and  B.  appointed  C,  it  is  not 
enough  to  shew  that  C.  acted  with 
them  in  the  arbitration,  and  to  put  in 
an  award  executed  by  the  three, 
wherein  the  appointment  of  C  is 
recited.  Still  and  another  v.  Hal- 
ford,  4  Campb.  17,  Ellenborough, 
C.J.  1814. 


ARREST. 

A.  On  civil  process. 

(a)  When  regular. 

(b)  Protection/ram  arrest* 

(c)  Discharge* 

B.  On  criminal  charges. 

(a)  By  warrant. 
(b)  Without  warrant. 

A-  On  civil  process. 
A.  (a)  When  regular. 

1.  A  dwelling  situated  over  a 
stable  in  an  inclosed  yard,  is  shut 
in  from  the  stable  and  yard  by  a 
door  at  the  top  of  a  staircase.  An 
officer  who  has  gained  admission 
to  the  yard,  cannot  justify  the 
breaking  open  of  such  door,  in  the 
execution  of  civil  process.  Hop- 
kins v.  Nightingale,  et  alt.  1  Esp. 
99.     Kenyon,  C.  J.  1794. 

Ace.  3  Inst.  63. 
Sed  vide  Lee  v.  Gansell,Gowp.  1. 
And  see  4  Taunt.  407,'Burdett 
v.  Abbott. 

2.  A  defendant  cannot  be  arrest- 
ed by  original  between  the  return 
day  of  the  writ  and  the  quarto  die 

6 


post.  Parrot  v.  Mumford,  sheriff  of 
Kent,  2  Esp.  585.  Eyre,  C.  J  Maid- 
stone, 1797. 

A.  (b)  Protection  from  arrest. 

3  If  a  bankrupt  surrender  within 
the  forty-two  days,  the  commission* 
ers  enlarge  the  time  for  taking  his 
examination,  without  an  order  from 
the  chancellor ;  and  the  privilege 
from  arrest  extends  to  such  enlarg- 
ed time.  Davis  v.  Trotter,  sheriff 
of  Surrey,  3  Esp.  40.  Kenyon, 
C  J.  1799. 

And  a  nominal  verdict  having 
been  taken  against  the  sheriff  for 
an  escape,  the  court  of  K.  B.  di- 
rected a  nonsuit  to  be  entered. 
Ibid,  and  8  T.  R.  475. 

Ace.  e&partc  Jackson,  15  Ves. 
116. 

And  see  exyarte  Johnson,  14 
Yes.  36.  Ex-parte  Higginson,  12 
Ves.  496. 

4.  A  bankrupt  attending  a  divi- 
dend meeting  several  years  after 
his  last  examination  is  privileged 
from  arrest.  Arding  v.  Flower 
and  Blackball,  3  Esp.  117.  Ken- 
yon, C.  J.  1 800. 

5.  C.  8  T.  R.  534. 

5.  Though  he  attend  upon  a  no- 
tice from  the  messenger  without  a 
summons  from  the  commissioners. 
Ibid. 

6.  Defendant  in  a  civil  suit,  is 
protected  in  coming  to  attend  the 
trial.  Solomon  v.  Underbill,  1 
Campb.  229.  Ellenborough,  C. 
J.  1808. 

S.  P.  Lightfoot  v.  Cameron,  2 
Bla.  1113. 

And  see  Childcrston  v.  Barrett, 
11  East,  439;  Tidd,  196. 

Sed  vide  Practice,  1.  (b)  2. 

7.  And  if  he  be  arrested  tundo. 
the  judge  will  grant  a  habeas  corpus 
to  discharge  him      Ibid. 

And  see  Tidd,  5th,  ed.  784 ; 
6th  ed.   Bro.  Abr.  6   tiu   Privi- 
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leges,  fee.  per  totam.    And  will 
put  off  the  trial.    Ibid. 

8.  But  this  must  be  upon  pay- 
ment of  costs ;  unless  it  appear  that 
the  plaintiff  colludes  with  the  ar- 
resting creditor.    Ibid* 

A.  (c)  Discharge. 

9.  A  sheriff  is  not  bound  to  dis- 
charge the  defendant,  unless  he  re- 
ceive a  written  discharge  from  the 
plaintiff.  Taylor  v.  Brander  and 
Tebbs,  sheriffs  of  London,  1  Esp. 
45.     Kenyon,  C.  J.  1 793. 

10.  And  after  receiving  such 
discharge,  he  may  detain  the  party 
treasonable  time,  to  search  tne  of- 
fice for  other  writs  against  him.  lb. 

11.  And  twenty-four  or  twenty- 
six  hours  will  not  be  considered 
an  unreasonable  delay.    IbicL 

12.  The  officer  is  not  bound  to 
make  the  search  until  the  written 
discharge  arrives.    Ibid* 

B-  On  criminal  charges. 

B.  (a)  By  warrant. 

13.  The  father  of  a  bastard 
brought  before  a  magistrate  and 
liberated  on  condition  that  he  find 
sureties,  may,  if  he  neglect  to  pro- 
cure them,  be  retaken  upon  the 
same  warrant,  provided  the  magis- 
trate be  alive.  Dickinson  v. 
Brown,  et  alt.  1  Esp.  218,  and 
Peakc,  234.     Kcnyon,  C.  J.  1 794. 

14.  A  warrant  to  arrest  a  per- 
son, u  that  he  may  be  bound  to  ap- 
pear at  the  next  session  of  Oyer 
and  Terminer,"  may  be  executed 
at  any  time.  May  new  v.  Hill,  et 
alt  2  Esp.  683.  Kcnyon,  C.  J. 
1798. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  nonsuit.  Ibid, 
and8T.  R.  HO. 

B.  (b)   Without  warrant. 

15.  A  constable  may  of  his  own 


authority  take  a  party  into  custody 
for  a  mere  assault  committed  in  his 

Presence.      Coupey   v.   Henley, 
y hale  and  Webste,  2  Esp.  540. 
Eyre,  C.  J.  1797. 

16.  But,  if  he  were  not  present 
at  the  affray,  he  cannot  arrest  with- 
out a  warrant,  unless  there  be 
ground  for  supposing  that  a  felony 
will  ensue.     Ibid. 


ASSUMPSIT. 
(And  see  Limitation  or  actions 

A.  Consideration. 

(a)  Where  insufficient. 

(b)  Illegal 

B.  Indebitatus  for  work  and  la- 

bour* 

C.  Indebitatus,  where  maintain- 
able in  respect  of  special  con- 
tract. 

D.  Indebitatus  for  money  paid. 

(a)  By  surety  against  principal. 

(b)  Against  cosurety. 

(c)  On  the  other  implied  promise*. 

E.  Indebitatus  for  money  had  and 

RECEIVED. 

(a)  To  try  the  right  to  an  office. 

(b)  To  recover  money  paid  by  mis* 

take. 

(c)  Upon  failure  of  consideration. 

(d)  Upon  rescinding   the   contract. 

(e)  To  recover   money  obtained  by 

fraud. 

(f)  For  money  paid   by   one  party 
to  an  illegal  contract  to  the  other. 

(g)  For  money  paid  by  constraint. 
(h)  For  money  paid  under   legal 

process. 

F.  Non  assumpsit. 

A.  Consideration. 
A.  (a)  Where  sufficient. 


ASSUMPSIT. 
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1.  A  promise,  without  any  new 
consideration,  to  give  time  for  the 
payment  of  a  pre-existing  debt, 
as  not  binding.  De  Symons  v. 
Minchwich,  1  Esp.  430.  Eyre,  C. 
J.  1796. 

Sed  vide,  Agreement,  A.  (a)  1. 
And  see  Pleading,  H.  (b)  1. 

2.  Where  the  abandonment  of  a 
contract  is  the  consideration  of  a 
new  promise,  it  most  be  shewn  that 
the  former  was  such  as  might  have 
been  enforced.  Walker  v.  Con- 
stable, 2  Esp.  659.  Eyre,  C.  J. 
1798. 

And  the  court  of  C.  P.  refused 
to  set  aside  nonsuit.  Ibid*  and  1 
Bos.  and  Pul.  306.  See  page  22, 
§  4.  60  §  9. 

S.  Assumpsit  will  not  lie  upon 
an  implied  promise  to  pay  an  arbi- 
trator for  his  trouble.  Virany,  ex- 
ecutor, v.  Warne,4  Esp.  47.  Ken- 
yon,  C.  J.  1801. 

4»  A.  being  possessed  of  infor- 
mation respecting  a  sum  of  money 


ble."  Without  an  express  prom- 
ise, an  officer,  under  these  circum- 
stances, is  not  liable  to  pay  more 
than  the  regulation  price,  though 
he  has  a  cabin  to  himself,  and  oth- 
ers, for  the  same  indulgence,  pay 
an  advanced  price  ;  it  not  appear- 
ing that  the  cabin  would  have  been 
let  to  any  other  person.  Adderley 
v.  Cookson,  2  Campb.  1 5.  Ellen- 
borough,  C  J.  1 809. 

A*  (b)  Illegal. 

7.  No  action  lies  for  the  price  of 
libellous  or  immoral  prints.  Fores 
v.  Johnes,  4  Esp.  97.  Lawrence, 
J.  1802. 

And  see  Trespass,  B.  6,  7. 

8.  Where  premises  are  let  for 
the  express  purpose  of  prostitution, 
no  action  can  be  maintained  for  the 
rent.  Girardy  v.  Richardson,  1 
Esp.  1 3.     Kenyon,  C.  J.  1 793. 

S.  P.  Crisp  v.  Churchill,  Selw. 
65. 


due  to  B.  as  a  residuary  legatee,       Ace.  Howard  v.  Hodges,  ibid* 


obtains  a  promise  of  ten  per  cent. 
as  the  price  of  the  communication. 
Stmble,  that  the  agreement  cannot 
be  enforced  against  B.  Jones  v. 
Brindley,  3  Esp,  205.  Kenyon, 
C.J.  1800. 

But  it  appears,  from  the  report 
of  this  case,  in  1  East,  that  the  de- 
fendant was  nonsuited  on  the  form 
af  his  special  count. 

5.  After  A.  has  paid  the  whole 
of  a  demand  made  by  B.,  part  of 
which  was  due  to  C.  B.  engages 
to  indemnify  A.  against  any  claim 
by  C,  the  consideration  is  suffi- 
cient. Lord  Suffield  v.  Bruce,  2 
Stark.  175.  Ellen  borough,  C.J. 
1817. 

6.  East  India  lieutenants  return- 
ing home  on  a  sick  certificate,  are 
to  pay  one  thousand  rupees  and  no 
more,  u  for  their  passage  and  ac- 
commodation at  the  captain's  ta- 


Sed  vide  Lloyd  v.  Johnson,  1 
Bos.  and  PuL  340. 

9.  A  person  who  sells  articles 
of  dress  to  a  woman  of  the  town, 
may  maintain  an  action  for  the  a* 
mount,  though  he  had  notice  of 
her  situation;  unless  it  can  also 
be  shewn  that  he  expected  to  be 
paid  out  of  the  profits  of  her  pros- 
titution, or  that  the  clothes  were 
furnished  for  the  purpose  of  en- 
abling her  to  carry  it  on.  Bowry 
v.  Bennett,  spinster,  1  Campb.  348* 
Ellenborough,  C.  J.  1808. 

10.  An  agent  employed  to  pur- 
chase shares  in  an  unchartered 
joint-stock  company,  fraudulently 
obtains  from  his  employer  double 
the  premium  paid.  The  transac- 
tion being  prohibited  by  6  Geo.  1, 
cap.  18.  both  parties  are  in  pari 
delicto ;  and  no  action  will  lie  to 
recover  the  excess  of   premium. 


44 


Assuirfpsrr. 


Buck  v.  Buck,  1    Ca&pb.   547. 
Mansfield,  C.  J.  1808. 

And  see  Rex  v.  Dodd,  9  East, 
516,  post,E.  ye). 

B.  Indebitatus  for  work  and  la- 
bour. 
(And  see  Arbitrament,  C) 

11  In  an  action  for  work  and 
materials,  evidence  of  the  badness 
of  the  workmanship  is  admissible  in 
reduction  of  the  demand.  Farns- 
worth  v.  Garrard,  1  Campb.  38. 
EUenborough,  C  J.  1807. 

And  see  ante  Action  E.  ;  post, 
Pleading  C.  'c). 

12.  And  where  a  wall  is  so  bad- 
ly built  that  it  must  be  pulled  down, 
the  defendant  will  be  entitled  to  a 
verdict.    Ibid 

Ace.  Havelock  v.  Geddes,  10 
East,  555. 

And  see  Davidson  v.  Gwynne, 
12  East,  381. 

1 3.  Unless  the  value  of  the  mate- 
ria is  exceed  the  expense  of  remov- 
ing them  ;  in  which  case  the  build- 
er may  recover  the  difference.  Ibid. 

14.  An  auctioneer,  through 
whose  gross  negligence  the  sale  be- 
comes nugatory,  can  recover  noth- 
ing for  his  services.  Denew  v.  Dav- 
erek  EUenborough,  C.  J.  1813, 
3  Campb.  451. 

16.  Upon  the  delivery  of  trade 
utensils  contracted  for  at  a  certain 
price,  and  as  of  a  certain  quality, 
the  vendee  may  reject  them  after  a 
reasonable  trial,  giving  notice  to 
the  vendor  to  remove  them.  Okell 
v.  Smith  and  another,  1  Stark.  107. 
Bay  ley,  J   1815. 

16.  If  the  goods  are  not  sent 
back,  and  no  notice  is  given  to  take 
them  away,  the  vendee  must  pay 
quantum  valebant.     Ibid* 

17.  In  an  action  by  heralds  for 
making  out  defendant's  pedigree, 
they  are  bound  to  give  some  gener- 
al evidence  that  the  pedigree  is  true, 


or  made  out  according  to  the  laws 
of  heraldry;  unless  such  proof 
have  been  dispensed  with  by  the 
acts  of  the  defendant.  Townsend 
and  another  v.  Neale,  2  Campb. 
191.     EUenborough,  C  J.  1 809. 

18.  In  an  action  for  work,  &c.  in 
ornamenting  a  house,defendant  may 
inquire  into  the  prices  paid  by  the 

Elaintiff  to  artists  employed  under 
im,  as  a  criterion  of  the  fairness  of 
the  demand.  Fricker  v.  French,  5 
Esp.  79.   EUenborough,  C.  J.  1803. 

19.  A  count  for  work  and  materi- 
als will  cover  a  demand  for  attend- 
ances as  a  farrier,  and  for  medicines 
administered.  Clark  v.  Mumford, 
3  Campb.  37.  EUenborough,  C  J. 
1811. 

Ace  Wood  v.  Grace,Barnes,  344. 

20.  A  clerk  retained  by  the 
quarter,  may  sue  for  the  balance  of 
the  quarter,  in  the  middle  of  which 
he  had  been  discharged,  unless  a 
dissolution  of  the  contract  proved* 
Gandall  v.  Pontigney,  1  Stark. 
1 98.     EUenborough,  C.  J.  1 81 5. 

21.  An  action  lies  for  brokerage 
in  procuring  a  medical  partnership 
for  defendant.  Edgar  v.  Blick.  1 
Stark.  464.  EUenborough,  C.  J. 
1816. 

C.  Indebitatus,  where  maintaina- 
ble IN  RESPECT  OF  SPECIAL  CON- 
TRACT. 

22.  A  servant  hired  by  the  quar- 
ter, discharged  without  cause  in  the 
middle  of  a  quarter,  may  recover 
the  wages  for  the  whole  quarter  in 
indebitatus  assumpsit.  Gandell  v. 
Pontigney,  4  Campb.  375.  S.  C.  1 
Stark*  118.  EUenborough,  C.  J. 
1816. 

23.  Where  goods  delivered  on 
sale  or  return  are  not  returned  within 
a  reasonable  time,  the  value  may  be 
recovered  in  an  action  forgoodssold 
and  delivered.  Bailey  v.  Goldsmith, 
Peake,  56.    Kenyon,  C.  J.  1791. 
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24.  Agreement  Tor  three  months 
credit,  and  then  if  farther  time  wish- 
ed, a  bill  at  three  months,  rndtbita- 
tus  assumpsit  lies  at  the  end  of  the 
first  three  months,  if  no  bill  given. 
Nixon  v.  Jepson,  2  Stark.  227.  El- 
lenborough,  C.  J.  1817: 

25.  Where  an  agreement  for  sale 
is  unsigned  and  unstamped,  the  pur- 
chaser may  recover  the  deposit  on 
the  common  counts.  Aaams  v. 
Fairbairn,  2  Stark.  277.  Abbott,  J. 
1817. 

26.  So  if  the  vendor  of  an  estate 
have  not  such  a  title  as  by  the  con- 
ditions of  sale  he  engaged  to  make. 
Farrer  v.  Nightingale,  2  Esp.  640. 
Keny on,  C.  J.  1 798. 

And  see  Johnson  v.  Johnson,  3 
Boe.  and  Pul.  162,  6;  Cripps  v. 
Reade,  6  T.  R.  606 ;  Giles  v.  Ed- 
wards, 7  T.  R  181. 

27.  Unless  the  terms  of  a  special 
agreement,  either  by  express  stipu- 
lation, or  necessary  intendment  pre- 
clude the  party  from  recovering 
for  work  and  labour  generally,  he 
is  entitled  after  the  contract  has 
been  executed,  and  the  day  of  pay- 
ment is  arrived,  to  declare  general- 
ly. Robson  v.  Godfrey  and  Thom- 
as,    Holt.  236.    Gibbs,  C.J.  1816. 

And  see  Ellis  v.  Hamlyn,3  Taunt. 
52  ;  Guy  v.  Gore,  2  Marsh.  273. 

28.  A  consignee  who,  in  order  to 
obtain  possession  'of  his  goods,  pays 
freight  according  to  the  gross 
weights  expressed  in  the  margin  of 
the  bill  of  lading,  may  recover  the 
excess  beyond  the  freight  on  the 
net  weights.  Geraldes  v.  Denison, 
Holt.  346.    Gibbs,  C.  J.  1816. 

And  see  Brown  v.  Hodgson,  4 
Taunt  1 89. 

29.  Assumpsit  for  the  price  of  a 
gun  upon  contract,  to  receive  in 
payment  another  gun,  and  fifteen 
guineas  over;  held,  that  on  defend- 
ant's refusal  to  deliver  the  other  gun, 
a  contract  resulted  .to  pay  the  whole 


price  in  money.  Forsyth  and  oth- 
ers v.  Jarvis,  1  Stark.  437.  Ellen* 
borough,  C.J.  1816. 

30.  Upon  an  agreement  to  pay 
for  goods  by  bill  at  two  months,  to 
be  given  at  the  end  of  one,  the  plain- 
tiff may  declare  generally  after  the 
expiration  of  the  three  months. 
Heron  v.  Granger,  5  Esp.  269.  El- 
len borough,  C.  J.  1805. 

S.  P.  Brooke  v.  White,  1  N.  R. 
330 ;  Marshall  v.  Poole,  1 3  East.  98. 
And  see  Agent. 

31.  Mariners  are  to  receive  a 
share  of  the  net  proceeds  of  the 
voyage,  in  case  of  faithful  service, 
&c. — Money  had  and  received  will 
not  lie  against  the  owner,  who  has 
disposed  of  the  cargo  for  the  bene- 
fit of  all  concerned,  unless  an  ad- 
mission of  faithful  services,  <frc.  can 
be  shewn.  The  declaration  should 
otherwise  be  special,  averring  per- 
formance of  the  conditions.  Evans 
v.  Bennet,  1  Campb.  300.  Ellen- 
borough,  C.  J.  1 808. 

32.  Defendant  having  contract- 
ed to  finish  houses  in  return  for 
cordage  sold,  subsequently  agreed 
that  plaintiff  should  finish  at  de- 
fendant's expense.  Held,  that  al- 
though nothing  could  be  recovered 
which  was  part  of  this  agreement, 
without  a  special  count ;  yet  plain- 
tiff could,  under  the  common  count, 
recover  for  excess  of  cordage  sup- 
plied beyond  the  agreement.  Dunn 
v.  Body,  1  Stark.  220.  Ellen  bor- 
ough, C.  J.  1815. 

33.  But  SembU,  that  the  amount 
to  be  delivered  under  the  agree- 
ment must  have  been  adjusted    lb. 

34.  If  goods  be  sold  to  be  paid 
for  partly  in  money,  and  partly  in 

Soods,  the  vendor,  after  receiving 
le  goods,  cannot  declare  generally 
for  the  balance,  but  must  sue  on  the 
special  contract.  Palver  and  ano- 
ther v.  West.,  Holt.  178.  Gibbs, 
C  J.  1816. 
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35.  Upon  agreement  to  barter 
goods  for  goods,  the  balance  is  re- 
coverable in  money.  Ingram  v. 
Shirley,  1  Stark.  185.  Ellenbor- 
ough.  C.J*  1815. 

36.  An  outgoing  tenant  cannot 
declare  for  goods  sold,  against  the 
incoming  tenant,  upon  an  executed 
agreement  to  take  the  fixtures.  Nutt 
v.  Butler,  5  Esp.  176.  Ellenbor- 
ough,C.  J.  1804. 

S.  P.  Lee  v.  Risdon,  7  Taun.  188* 

37.  Mariners  are  to  receive  a 
share  of  the  net  proceeds  of  the 
voyage,  in  case  of  faithful  service, 
&c.  Money  had  and  received  will 
not  lie  against  the  owner,  who  has 
disposed  of  the  careo  for  the  bene- 
fit of  all  concerned,  unless  an  ad- 
mission of  faithful  services,  &c. 
can  be  shewn.  The  declaration 
should  be  special,  averring  perform- 
ance of  the  conditions*  Evans  v. 
Bennet,  1  Campb.  300.  Ellenbor- 
ough,C  J.  1808. 

See  action  D  (c)  Bills  and  Notes 
I.  (d)  Gaming  A.  (a)  2  n ;  Vender 
and  Purchaser,  C.  1, 2,  8,  9, 10,  D. 
%F.  3. 

38.  Held,  that  a  lender  who  has 
received  a  gun  as  a  security,  may 
recover  in  an  action  for  money  lent, 
without  first  returning  or  tendering 
the  gun.  Lawton  v.  Newland,  2 
Stark.  73.  Ellenborougb,  C  J.  1 8 1 7. 

Contra,  Plowd.  And  see  MSS. 
Year-book  of  Edw.  L,  in  L.  I.  Li- 
brary, where  the  defendant  having 
pleaded  that  she  had  deposited  jew- 
els as  a  security,  which  plaintiff  had 
not  returned,  the  court  refused  to 
give  judgment  for  the  plaintiff,  say- 
ing that  they  had  no  power  to  award 
restitution  of  the  property. 

D.     IlTDSBITATOS    FOR    MONET    PAID. 

D.  (a)  Bjf  surety  against  principal. 
(And  see  Limitation  A.  (b)  3.) 

39.  An  accommodation  acceptor 


.  who  defends  an  action  at  the  request 
of  the  drawer,  may  recover  the 
costs  as  money  paid  to  the  yse  of 
the  latter  without  an  undertaking 
in  writing.  Howes  v.  Martyn,  1 
Esp.  162.    Kenyon,  C.  J.  1794. 

And  seeP.  N.  B.  103  B;  ib. 
122  K. ;  ib.  135  A. ;  ib.  162  C. ; 
ib.  234,  5 ;  ex  parte  Marshall,  1 
Atk.  130. 

And  it  seems  that  the  drawer  is 
liable  for  such  costs  without  a  re- 
quest. Jones  v.  Brooke,  4  Taunt. 
464. 

40.  In  an  action  for  contribution 
against  a  co  surety,  a  declaration 
by  the  obligee,  as  to  the  account 
to  which  he  carried  money  paid 
him  by  the  principal  obligor,  is  not 
evidence,  unless  the  declaration 
were  made  at  the  time  of  payment;- 
the  obligee  must  be  called.  Dunn 
v.  Slee,  Holt.  399.     Park,  J.  1 8 1 6. 

41.  A.  gives  his  promissory  note 
for  the  debt  of  B.,  which  the  cred- 
itor accepts  in  satisfaction. — Held, 
that  A.  may  immediately  sue  B. 

for  money  paid  to  his  we.  Barclay 
and  Proctor  v.  Gooch,  2  Esp.  571. 
Kenton,  C.  J.  1 797. 

S%  mandato  meo  fundum  emeris, 
uirum  quumprtttum  dedcris  ages  me- 
cum  mandati,  an  et  antequam  des  ? 
Et  rectt  dicitury  in  hoc  esse  tnandati 
actionem^  ut  suscipiam  obligationem 

Sm  adversus  te  venditors  compttiU 
ig.  45. 

Sed  vide  Taylor  v.  Higgins,  3 
East,  169. 

And  see  Nightingale  v.  Devisme, 
2  Bla.  684  ;  S.  C  5  Burr.  2592  ; 
Jones  v.  Brinley,  1  East,l. 

42.  Bail  above  may  recover 
against  the  principal  any  sum 
which  they  have  fairly  expended 
in  endeavouring  to  take  him.  Fish- 
er v.  Fallows,  5  Esp.  171.  EUen- 
borourh,C.  J.  1304. 

S.  P.  Cod.  4.  35.  2. 

43.  But  they  cannot   recover 
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coals  which  have  been  occasioned 
by  them,  unadvisedly  resisting  the 
payment  of  those  expenses.     Ibid, 

And  see  Duffield  v.  Scott,  3  T. 
R.  274.  7. 

And  see  Fitz.  Abr.  Pledges  9 ; 
Parson  v.  Briddocfc,  2  Vern.  608 ; 
Philips  v.  Biggs,  Hardres,  164; 
Merryweather  v.  Nixon,  8  T.  R. 
186;  Wright  v.  Morley,  11  Ves. 
12 ;  F.  N.  B.  103  B ;  ibid,  note  b ; 
5  Yin.  Abr.  Contribution;  Bac. 
Abr.  Obligation,  D.  5 ;  post  D.  (e) 
14;  F.N.  B.  162, CD. 

D.  (b)  Against  a  co-surety* 
(And  see  Action,  C.  (a)  6.) 

44.  A.,  at  the  request  of  B«,  joins 
him  in  giving  security  for  the 
debt  of  C. ;  B.  is  compelled  to  pay 
the  whole  ;  he  cannot  sue  A.  for  a 
contribution.  Turner  v.  Da  vies, 
2  Esp.  478.     Kenyon,  C.  J.  1 796. 

Sed  vide  Cooke's  case,  2  Freem, 
97, pL  107;  F.N.B.121. 1. 

45.  So  where  a  sale-note  does 
not  specify  any  time  for  delivery, 
evidence  of  a  verbal  agreement,  or 
of  an  usage  in  the  trade  for  re- 
moving the  goods  immediately, 
is  not  admissible.  Greaves  v. 
Asklin,  4  Campb.  426.  Ellenbor- 
ough,  C.J.  1816. 

And  see  Mildmay's  case,  1  Rep. 
1766;  Motterv.  Living,  4  Taunt. 
104  ;  Powell  v.  Edmunds,  12  East, 
10 ;  Cuff  v.  Penn,  1  M.  and  S.  27. 

46.  Time  given  to  one  co-surety 
does  not  discharge  the  rest  Dunn 
v.  Slee,  Holt.  399.    P  ark,  J.  1 8 1 6. 

D.  (c)  On  other  implied  promises. 

47.  A  sheriff's  officer  who  pays 
the  debt  to  the  plaintiff,  in  cdnse- 

auence  of  the  neglect  of  the  defen- 
ant's  attorney  to  put  in  bail  accor- 
ding to  his  undertaking,  cannot 
recover  the  amount,  without  shew- 
ing the  defendant's  consent  to  the 
payment,  or  the  issuing  of  an  at- 


tachment against  the  sheriff! 
Griffin  v.  Roberts,  1  Esp.  383^ 
Eyre,  C.J.  1795. 

48.  And  it  was  doubted  wheth- 
er or  not  the  action  could  have 
been  maintained,  bad  such  proof 
been  produced.    Ibid. 

N.  that  no  action  will  lie,  see 
Fuller  v.  Prest,  7  T.  R.  109;  Par- 
ker v.  England.  2  Smith,  52 ;  & 
C.  Tidd.  122. 

49.  But  an  officer  who  dischar* 
ges  the  defendant,  on  payment  of 
the  sum  indorsed  and  costs,  and  af- 
terwards, to  prevent  an  attach- 
ment, pays  the  original  plaintiff  the 
residue  of  his  demand  beyond  the 
sum  sworn  to,  may  recover  the 
amount  as  money  paid  to  the  de- 
fendant's use-  Cordron  v.  Lord 
Massareene,  Peake,  143.  Buller, 
J.  1792. 

50.  A.  being  in  the  Fleet  on 
mesne  process,  at  the  suit  of  B., 
the  latter  countermands  a  written 
authority  for  his  discharge.  The 
warden  imagining  that  such  an  au- 
thority is  not  revocable,  dischar- 
ges the  defendant ;  and  is  sued  for 
an  escape.  He  has  no  remedy 
over  against  A.,  having  been  guilty 
of  a  breach  of  duty.  EyTes  v. 
Faikney,  Peake,  144,  n.  Kenyon, 
CJ.  1792. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  a  new  trial ;  Ibid. 

And  see  8  East,  172.  n.  S.  C. 
differently  reported. 

51.  Thoueti  in  a  former  case  it 
had  been  held  that  if  after  a  volun- 
tary escape/  the  sheriff  was  oblig- 
ed to  pay  the  debt,  he  might  re- 
cover the  amount  as  money  paid 
to  the  debtor's  use.  Morris  v. 
Bulkley,  (or  Berkley,)  Peake,  144. 
n.  Yates.  J.  assisted  by  Gould,  J. 
Worcester. 

S.  C.  8  East,  1 72.  n. 

52.  If  in  consequence  of  the  de- 
fect of  the  memorial  of  an  annuity, 
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the  grantee  sue  his  own  attorney  for 
.negligence,  and  recover  from  him 
the  amount  of  the  consideration,  it 
is  not  money  paid  to  the  use  and 
at  the  request  of  the  grantor-  Bur- 
don,  gent  v.  Webb,  2  Esp.  Ken- 
yon,  C.  X  1 797. 

53.  An  action  is  brought  by  the 
vendee  of  an  estate  against  the  auc- 
tioneer, to  recover  the  deposit. 
The  principal  not  coming  in  to  de- 
fend qfkr  notice,  the  auctioneer  pays 
the  deposit,  the  interest,  the  duty, 
and  the  costs  of  suit,  to  the  vendee. 
The  auctioneer  may  recover  the  *n- 
terest  and  duty  as  money  paid  to  the 
use  of  the  vendor,  but  must  declare 
specially  for  the  costs.  Spurrier 
v.  Elderton,  one,  &x.  5  Esp.  1. 
Ellenborough,  C  J.  1809. 

And  see  Moore  v.  Pyzke,  11 
East,  52;  Vendor  and  Purcha- 
ser, E. 

As  to  the  effect  of  the  notice,  see 
3  T.  R.  377  ;  Y.  B-  10,  H.  6.  26 
ab.  F.  N.  B.  135  A. ;  Fitz.  Abr. 
Garranty  de  Charters,  9,  16,  Po- 
thier,  Contrat  de  Vente,  part  2, 
chap.  1,  sect.  2.  num.  95 ;  Maydew 
v.  Forrester,  5  Taunt.  615. 

55  A  candidate  at  an  election 
for  members  of  parliament  is  lia- 
ble for  no  expenses  except  such  as 
are  imposed  upon  him  by  positive 
statute,  or  by  nis  own  consent,  ex- 
press or  implied.  Morris  v.  Bur- 
dett,  bart.,1  Campb.  218.  Ellen- 
borough,  C  J.  1808. 

56.  A  candidate  is  liable  to  the 
sheriff  for  bis  proportion  of  the  ex- 
pense incurred  in  administering  the 
oaths  of  allegiance  and  supremacy, 
under  34  Geo.  3.  cap.  73.  upon  the 
requisition  of  another  candidate, 
this  statute  not  being  confined  to 
county  elections.  Morris  v.  Bur- 
dett,  bart.,  2  Campb.  21 8.  Ellen- 
borough,  C  J.  and  K.  B.  108. 

57.  But  a  candidate  for  the  rep- 
resentation of  a  city  or  borough,  is 


,  not  liable  for  hustings  erected  with- 
out his  own  consent,  or  that  of  his 
agents.    Ibid. 

58.  Secus  in  a  county  election, 
where  the  candidate  is  made  liable 
by  18  Geo.  2.  pap.  18.  s.  7.    Ibid, 

59.  A.  declares  to  the  sheriff 
that  a  particular  candidate  dis- 
claims all  participation  in  the  expen- 
ses of  the  election,  and,  at  the  same 
time,  requires  tickets  of  admission 
to  the  hustings  for  the  friends  of 
that  candidate.  If  the  candidate 
admit  A.'s  authority,  he  is  bound 
by  such  demand  to  contribute  to 
the  expense  of  erecting  the  hust- 
ings,   ibid. 

60.  And  if  the  authority  be  de- 
nied, the  disclaimer  must  pass  for 
nothing.     Ibid. 

61.  in  such  case,  proof  that  the 
hustings  have  been  used  by  per- 
sons, whose  acts  the  candidate  has 
adopted,  will  be  sufficient  to  make 
him  liable.    Ibid. 

62.  The  goods  of  A.  are  taken 
in  execution  at  the  suit  of  B.  after 
a  secret  act  of  bankruptcy,  and  the 
money  levied  is  paid  over  to  B. 
The  assignees  recover  in  trover 
against  B.,  the  sheriff,  and  the  bai- 
liff; and  the  damages  and  costs 
are  paid  by  the  bailiff;  B.  is  not 
bound  to  indemnify  the  bailiff,  or 
to  contribute  for  money  in  respect 
of  the  damages  and  costs.  Wilson 
v.  Milner,  2  Campb.  452.  Ellen- 
borough,  C.J.  1801. 

And  see  Philips  v.  Biggs, 
Hardrcs,  164;  F.  N.  B.  162. 
CD. 

63.  But  the  levy  money  may  be 
recovered,  being  money  paid  over 
to  the  defendant  under  a  mistake, 
when  the  bailiff  was  ignorant  of 
A.'s  bankruptcy  and  of  the  right 
of  the  assignees  to  the  amount* 
Ibid. 

64.  Goods  come  to  A.,  a  wharf- 
inger, consigned  to  B.    C.,  believ- 
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tng  them  to  be  meant  for  himself, 
carries  them  away  and  uses  them. 
A.  pajs  B.  the  value  of  the  goods. 
This  is  not  money  paid  for  C.'s 
use.  Sills  and  others  v.  Laing,  4 
Campb.  81.  Ellenborough,  C.  J. 
1814. 

65.  A  dinner  is  ordered  by  a 
person  authorized  by  the  parties  to 
a  wager,  and  the  winner  pays  the 
amount  of  the  tavern  bill;  it  is  mo- 
ney paid  to  the  use  of  the  loser. 
Hussey  v.  Crickett,  3  Campb.  168. 
Mansfield,  C.J.  1811.  and  C.  P., 
£.1812. 

66.  Assumpsit  does  not  lie  against 
a    trustee  for  creditors  until  the 

Sroportions  have  been  ascertained. 
lObson  v.  Andrade,  1  Stark.  373. 
Ellenborough,  C.J.  1816. 

E.     INDEBITATUS     FOR     MONET    HAD 
AND    RECEIVED- 

And  see  Agent  A,  10. 
E.  (a)  To  try  the  right  to  an  office. 

67.  An  officer  who  has  power  to 
appoint  a  deputy,  cannot  recover 
fees  received  by  an  intruder  into 
the  office  of  deputy,  where  the  fees 
payable  to  the  principal  and  the 
deputy  are  distinct  Green  v.  Hew- 
itt, Peake,  182.  Kenyon,  C.  J. 
1793. 

And  see  F.  N.  B  179,  K.  note  a. 

And  as  to  the  origin  of  this  mode 
of  trying  the  title,  see  Howard  v. 
Wood,  T.  Jon.  126,  7,  8*;  S.  C.  2 
Show  21,  4;  S.  C.  2  Lev.  145; 
Earl  of  Mountague  v.  Lord  Preston, 
2  Vent.  170,1;  Rains  v.  Commis- 
sary of  diocese  of  Canterbury,  7 
Mod.  147. 

E.   (b)  To  recover  money  paid  by 

mistake. 
And  see  Insurance,  E.  (d). 

68.  Money  paid  by  mistake  to 
the  trustees  of  an  insolvent  estate, 
cannot  be  recovered  from  the  trus- 

7. 


tees  after  they  have  made  a  final 
dividend.  Fydell  v.  Clark  et  alt. 
1  Esp.  447.     Kenyon,  C.  J.  1796. 

69.  Held  that  to  recover  from 
assignees  the  amount  of  a  bill  sent 
to  the  bankrupt  for  a  specfic  pur- 
pose, it  must  be  shewn  that  the  pro- 
duct of  the  bill  actually  came  into 
the  hands  of  the  defendants,  with 
knowledge  of  the  appropriation.  Kie» 
ran  v.  Johnson  and  another,  assign- 
ees of  Macmaster,  1  Stark.  109  j 
Bay  ley,  J.  1815. 

feut  see  Bankrupt,  F.  (c\ 

70.  An  over  payment  of  freight 
occasioned  by  the  difference  be- 
tween the  weights,  expressed  by 
the  bill  of  lading  and  the  real  quan- 
tity, may  be  recovered  back.  Ge- 
raldes  v.  Denison,  Holt.  346. 
Gibbs,  C.  J.  1816. 

71.  This  action  will  not  lie 
against  a  party  to  whom  the  plain- 
tiff's bankers  have*  paid  by  mistake 
a  sum  of  money  which  the  plaintiff 
lodged  with  them  for  a  specific 
purpose ;  as  there  is  no  privity  of 
contract  between  the  parties,  and 
the  plaintiffs  claim  on  his  banker 
ia  not  affected  by  such  payment. 
Rogers  v.  Kelly,  2  Campb.  123. 
Ellenborough,  C.  J.  1808. 

And  see  Price  v.  Nede,S  Burr. 
1354 ;  S.  C.  1  Bla.  390. 

72.  The  sheriff  may  recover 
back  money  levied  after  an  act  of 
bankruptcy,  and  paid  over  to  the 
party  at  whose  suit  the  execution 
issued.  Wilson  v.  Milner,  2  Campb. 
452.    Ellenborough,  C.  J.  1 8 10. 

73.  Interest  was  held  to  be 
recoverable  upon  a  count  stating 
the  loss  of  the  use  of  deposit  on, the 
purchase  of  an  estate  to  which  no  , 
title  could  be  made.  De  Berhales 
v.  Wood,  3  Campb.  258.  Ellen- 
borough,  C.J.  1812. 

Sed  vide  Sugden. 

74.  Money  cannot  be  recovered 
from  a  person  who  would,  after 
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siich  recovery,  have  a  claim  against 
the  plaintiffs  to  the  same  amount, 
for  damages  occasioned  by  their 
negligence  as  his  factors  in  the  par- 
ticular transaction.  Simpson  and 
another  v.  Swan,  3  Camp.  291. 
Ellenborough,  C.  J.  1812. 

75*  A  client  paying  the  whole  of 
his  attorney's  bill,  and  then  taxing 
it,  cannot  recover  the  difference. 
Gower  v.  Popkin,  2  Stark.  85.  El- 
lenborough,  C.  J.  1817. 

E.  (c)  Upon  failure  of  consideration. 

76.  In  an  action  against  A.  for 
the  value  of  fixtures  sold  by  him 
without  title,  it  is  no  defence  that 
A.  paid  B.,  the  former  tenant,  for 
them,  and  sold  them  bona  fide  to 
the  plaintiff.  Robinson  v.  Ander- 
ton,  Peake,  94.  Kenyon,  C.  J. 
1791. 

Sed  vide  Bree  v.  Holbeck, 
Dough  630,  54. 

And  see  Dig.  12,  6,  37  ;  Pothier, 
Traite  de  Paction  condictioindebiti, 
part  3,  sect.  2,  art.  l,num.  143. 

77.  But  A.  will  have  an  action 
over  against  B.,  and  may  perhaps 
recover  the  "costs  of  the  first  action. 
Ibid. 

And  see  Kenricke  v.  Burges, 
Fra.  Moore,  1 26. 

78.  Assumpsit  for  money  had 
and  received,  does  not  lie  against 
the  finder  of  bank  notes,  without 
proof  that  he  has  converted  them 
into  money.  Noyes  v.  Price  and 
another.  Select  Cases,  242.  Guild- 
hall, 1770. 

79.  Money  advanced  on  account 
to  a  manufacturer  who  executes  an 
order  in  an  insufficient  manner,  can- 
not be  recovered  in  indebitatus  as- 
sumpsit. Cartwright  v.  Rowley,  2 
Esp.  723,    Kenyon,  C.J.  1799. 

80.  In  an  action  to  recover  back 
a  deposit  upon  the  purchase  of  an 
estate,  it  is  not  sufficient  for  the 
plaintiff  to  shew  that  he  has  been 


advised  by  conveyancers  not  to 
accept  the  tide  ;  the  defect  of  title 
must  be  proved.  Camfield  v.  Gil- 
bert, 4  Esp.  221.  Ellen  borough, 
C.  J.  1803. 

81.  In  such  an  action  the  expen- 
ses incurred  in  investigating  the  ti- 
tle cannot  be  recovered ;  except, 
perhaps,  where  the  plaintiff  declares 
specially.    Ibid. 

S.  C.  not  S.  P.  3  East,  516. 

82.  But  it  has  been  since  admit- 
ted, that  where  the  plaintiffdeclares 
specially  he  is  entitled  to  recover 
such  expense.  Turner  v.  Beau- 
rain,  Sugd.  Vend,  and  Purch.  193. 
Ellenborough,  C.  J.  1806. 

83.  And  it  had  been  before  so 
ruled  in  Richards  v.  Barton,  1  Espr 
268.    Ken  von,  C.  J.  1795. 

Ace.  Flureau  v.  Thorohill,  2 
Bla.  1078 ;  post  Vendor,  E.  2, 4, 

E.  (d)   Upon  rescinding  contract. 

84.  An  action  cannot  be  main- 
tained to  recover  back  money  de- 
posited with  a  stakeholder  upon  a 
wager  left  to  his  decision,  after  the 
wager  has  been  determined  against 
the  plaintiff.  Brandon  v.  Hibbert, 
4  Campb.  37.    Dampier,  J.  1814. 

E.  (e)  To  recover  money  obtained  by 

fraud. 

85.  A*  having  obtained  a  bill 
from  B.  upon  false  pretences,  be- 
comes a  bankrupt,  and  his  assign- 
ees receive  the  amount.  This  is 
money  received  to  the  use  of  B. 
Harrison  v.  Walker  and  another, 
assignees,  &c.  Peake,  111.  Ken- 
yon, C.  J.  1 792. 

And  see  Willis  v.  Freeman,  12 
East,  656. 

86.  Scmble,  that  this  action  lies 
against  an  infant  for  money  em- 
bezzled by  him.  Bristow  and 
others,  assignees,  v.  Eastman, 
Peake,  223,  and  1  Esp.  1 72.  Ken- 
yon, C.J.  1794. 
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And*  see  Jerauftgt  v*  Rundall,  8 
T.  It  335. 

87.  Where  A.  advances  money 
to  B.  to  be  returned  to  him  in  three 
months,  unless  B.  within  that  time 
procure  an  appointment,  which  B. 
hums  to  be  unattainable,  A.  may 
recover  the  amount  without  waiting 
for  the  expiration  of  the  three 
months.  Hogan  v.  Shee,  2  Esp. 
522.    Kenyon,  C.  J.  1 797. 

88.  Senile,  that  if  a  legatee  ob- 
tain payment  from  the  executor  by 
fraud,  the  latter  may  recover  back 
the  amount;  as  the  defendant's 
right  to  the  money  depends  upon 
a  question  which  is  not  of  common 
law  cognizance.  Crockford  v. 
Winter,  1  Campb.  J  24,  Ellenbo- 
rough,  C.  J.  1807. 

E.(f)  For  money  paid  by  one  party 
to  an  illegal  contract  to  the  other. 

89.  ScmbU,  that  no  action  will  lie 
to  recover  money  paid  for  procur- 
ing an  office  under  government 
though  the  treaty  be  broken  off. 
Pkkard  v.  Bonner,  Peake,  221. 
Kenyon,  C.J.  1793. 

S.  P.  Symonds  v.  Dixon,  K.  B. 
E.  T.  1803, 1  Law  Journal,  310. 

Sed  vide  Walker  v.  Chapman, 
Lofft.  Dougl.  471 ;  Tappenden  v. 
Randall,  2  Bos.  and  Pul.  4G7 ; 
William*  v.  Hedley,  8  East,  378, 
SI,  n.  2 ;  Aubert  v.  Walsh,  3  Taunt. 
279;  Whittingbam  v.  Burgoyne, 
3  AnsU  900. 

90.  Or  money  paid  to  procure  a 
pardon.  Norman  v.  Cole,  3  Esp. 
253.    Eldon, C.J.  1800. 

Contra,  Wilkinson  v.  Kitchen,  1 
Lord  Raym.  89. 

91.  A  party  who  knowingly  en- 
ters into  an  illegal  contract,  cannot 
recover  the  money  which  he  has 

Kid  in  pursuance  of  such  contract, 
•ummond  v.  Deey,  1  Esp.  152. 
Kenyop  C.  J.  1 794. 

Ace  Booth  v.  Hodgson,  6  T. 


R.  405 ;  Mitchell  v.  Cockburn,  2 
H.  Bla.  379 ;  Bran  ton  v.  Teddy,  1 
Taunt.  6 ;  Clarke  v.  Shee,  Cowp; 
197,  200;  Browning  v.  Morris,  A. 
790;  Lowry  v.  Bourdieu,  Dougl. 
451  ;  ante  A.  (b). 

Sed  vide  Tenant  v.  Elliott,  1 
Bos.  and  Pul.  3  5  Farmer  v.  Rus* 
sel,  ibid,  297 ;  Jaques  v.  Golight- 
ly,  2  Bla.  1073 ;  Jaques  V.  Withy, 
1  H.  Bla.  65. 

And  see  Davis  v.  Edgar,  4 
Taunt.  63;  Claridge  v.Hoare,  14 
Ves.  59. 

92.  Where,  upon  lottery  insur* 
ances,  the  assured  has  received  uj> 
on  losses,  a  sum  exceeding  the 
amount  of  the  premiums  paid,  he 
cannot  recover  the  premiums* 
King  v.  Scrape,  1  Esp.  432.  Ken- 
yon,  C.  J»  1795. 

93.  If  A.  insure  numbers  in  the 
lottery  with  B.  who  re-insures  with 
C,  A.  cannot  recover  the  amount 
of  the  premium  from  C.    Ibid. 

94.  A.  agrees  to  share  with  B. 
in  an  illegal  wager,  which  the  lat- 
ter has  made  with  C. :  upon  the 
wager  being  decided  in  favour  of 
B.,  he  pays  A.  his  share,  but  never 
receives  the  amount  from  C,  who 
destroyed  himself.  Semble,  that  B. 
may  recover  from  A.  the  amount 
of  the  money  so  paid.  Simpson  v. 
Bliss,  Holt,  273.  Gibbs,C.  J.  1816. 

95.  If  the  father  of  an  appren- 
tice seek  to  recover  back  a  sum 
paid  upon  the  execution  of  an  in- 
denture of  apprenticeship,  void  by 
8  Ann.  cap.  9.  s.  39.  for  not  truly 
expressing  the  premium,  he  mu6t 
shew  that  he  was  imposed  on  by 
the  defendant.  Shepherd  v.  Hal), 
3  Campb.  1 80,  Ellenborough,  C. 
J.  1812. 

E.  (g)  For  money  paid  by  constraint. 

(And  see  Agent,  E ;  Bastard, 

A.  (b)). 

96.  Money  paid  upon  a  threat 
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of  an  action,  and  upon  a  refusal 
to  communicate  facto,  which,  if 
disclosed,  would  have  furnished 
a  good  defence,  may  be  recovered 
back.  Hodgson  v.  Williams,  6 
Esp.  29.    Mansfield,  C.  J.  1806. 

Ace.  Dig.  12.  6.  65.  1.  And 
see  post,  Bastard,  A.  (b). 

And  see  Chatfield  v.  Paxton, 
East,  471,  n. ;  Chidy  on  Bills,  249, 
S.  C.  at  Nisi  Prius. 

97.  But  a  voluntary  payment  of 
an  illegal  demand,  without  an  im- 
mediate and  urgent  necessity,  as 
for  the  redemption  or  preservation 
of  person  or  goods,  cannot  be  re- 
covered back.  Fulham  v.  Down, 
6  Esp.  26,  n.   Kenyon,  C.  J.  1 798. 

E.  (h)  For  money  paid  under  legal 

*  process. 

(Ai)d  see  Execution,  A.  (c)  2.) 

98*  An  over  payment  of  rent  un- 
der a  distress,  cannot  be  recovered 
as  money  had  and  received  by  the 
landlord  to  the  tenant's  use. 
Knibbs  v.  Hall,  1  Esp.  84.  Ken- 
yon, C.J.  1794. 

Recognized  in  Lothian  v.  Hen- 
derson, 3  Bos.  and  Pul.  530. 

S.  P.  In  the  case  of  a  distress, 
damage  feasant.  Lindon  v.  Hoo- 
per, Cowp.  414. 

Ace.  Pothier,  Traite  de  Paction 
condictio  indebili,  part  3,  sect.  2, 
art.  2,  num.  157.  But  see  Rast,576, 
7,  pi.  5 ;  7  H.  5,  7,  n.  cited  F.  N. 
B.  IOC.   a). 

99.  A.  being  sued  by  B.  pays 
more  than  he  conceives  to  be  due, 
telling  B.  that  he  does  it  without 
prejudice,  and  that  he  shall  bring 
an  action  for  the  difference.  A. 
cannot  recover  the  overpayment. 
Brown  v.  M'Kinally,  1  Esp.  279. 
Kenyon,  C.  J.  1 795. 

And  see  Kemp  v.  Prior,  7  Ves. 
237 ;  Snowball  v.  Vicaris,  Bunb. 
175;  Vernon  v.  Minshall,tWd.  178; 
An&trutherv.  Christie,  ibid  ,•  Watts 


v.  Robinson,  Aid.  220 ;  1  Vernon 
176 ;    Dig.  12,  6,  35  ;  12,  6,  50. 

100.  A.  being  sued  by  B.  gives  a 
cognovit,  but  afterwards  produces 
a  receipt,  which  B.  refuses  to  al- 
low, contending  that  it  is  a  forgery; 
A.  pays  the  debt;  the  amount 
cannot  be  recovered.  Mariott,gent* 
v.  Hampton,  2  Esp.  546.  Kenyon, 
C.  J.  1797. 

101.  And  the  court  of  K.  B.  re- 
fused a  rule  for  a  new  trial.  Ibid. 
and  (less  fully)  7  T.  R.  269. 

Ace  Dig.  12,  6,  35;  Ibid.  17,  1, 
29,  5 ;  Cod.  7,  52,  4.  And  see  F. 
N.  B.  181,  A.  F.,  Vandebergh  v. 
Blake,  Hardres,  194;  Sav.  70; 
Scott  v.  Nesbit,  2  Bro.  C.  c.  641 ; 
Ware  v.  Horwood,  14  Ves.  28, 31, 
But  see  ante,  Action  on  the  Case. 
B(f>. 

101.  Assumpsit  lies  against  a 
sheriff  retaining  more  than  his  dues. 
Longdill  v.  Jones,  1  Stark.  345. 
Ellenbo rough,  C:  J.  1816. 

.   F.  Non  assumpsit. 

102.  In  an  action  by  an  indor- 
see against  acceptor,  an  act  of 
bankruptcy,  committed  by  the  pay- 
ee before  indorsement,  is  a  good  de- 
fence upon  the  general  isue.  Pink- 
erton  v.  Adams  and  Milner,  2  Esp. 
611.    Ken  von,  C.  J.  1 797. 

S.  P.  aamit.  Arden  v.  Watkins, 
3  East,  322, 3. 

103*  A  release  may  be  given  in 
evidence  undernon  assumpsit.  Mil- 
ler v.  Aris,  3  Esp.  231.  3.  Ken- 
yon, C.J.  1800. 

And  see  Sullivan  v.  Matthews, 
Dough  106, 10;  Gilb.  C.  P.  64. 

104.  But  the  plaintiff  may  shew 
that  the  release  was  obtained  by 
fraud.    Miller  v.  Aris,  ubi  supra* 

105.  It  is  no  defence  that  poli- 
cies of  insurance  have  been  depos- 
ited with  the  plaintiff  by  way  of 
collateral  security,  upon  which  ar- 
bitrators have  awarded  a  certain 
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•urn  to  be  due ;  but  if  the  amount 
had  been  actually  paid,  it  would 
have  been  a  discharge  pro  tanto. 
Scott  and  others  v.  Lifford,  1 
Campb.  246.  Ellenborough,  C. 
J.  1808. 
S.  C.  not  S.  P.  9  East,  347. 

106.  In  assumpsit  upon  an  ex- 
press promise  to  the  mother  of  a 
Dastard  child  to  pay  for  its  main- 
tenance, it  is  no  defence,  that  the 
defendant  has  since  discovered  that 
the  child  is  not  his.  Shaw  v. 
Whiteman,  Peake,  29.  Kenyon, 
C.  J.  1791. 

107.  Payment  by  bills  is  prima 
fick  an  answer  to  a  money  de- 
mand, without  shewing  that  such 
bills  were  discharged.  Hebden 
v.  Hartsink,  et  alt.  4  Esp.  46. 
Kenyon,  C.  J.  1 801 . 

108.  If,  after  action  brought,  the 
debt  be  paid  without  a  rule  of  court, 
or  judge's  order,  the  plaintiff  is  en- 
titled to  a  verdict.  Atkinson  v. 
Thornton,  1  Campb.  559  n.  El- 
lenborough, C.  J.  1 808. 

109.  S.  P.  Toms  v.  Powell,  6 
Esp.  50.  Heath,  J.  Kingston,  1806. 

S.  C,  7  East,  538 ;  3  Smith,  554. 


ATTORNEY. 

*   A.  Certificate* 

B:  Bill,  of  costs. 

(a)  In  what  cases  to  be  delivered* 

(b)  To  whom. 

(c)  At  what  place. 

(d)  At  what  time. 

(e)  Evidence  m  support  of. 

C.  Liability  for  misconduct. 

(a)  Plaintiff's  loss,  how  proved. 

90  Defendant,  how  shewn  to  be  an 
attorney. 


(c)  Gross  negligence^  what  shall  be. 
D.  Summary  Jurisdiction  of  ths 

COURT  OYER* 
E.  HOW  PROTECTED. 

A.  Certificate. 

1.  If  A.  and  B.  carry  on  busi- 
ness together  as  attorneys,  A.  is  li- 
able to  the  penalty  for  not  enter- 
ing his  certificate,  though  it  appear 
that,  by  a  private  arangement,  A. 
was  to  derive  no  benefit  froin  the 
suit,  in  respect  of  which  the  penal- 
ty is  claimed.  Edmonson,  qui  tarn. 
v.  Davis,  one,  &c.  4  Et>p.  14.  Ken- 
yon, C.  J.  1801. 

2.  Dubitatur,  whether  an  attoit* 
ney  is  liable  to  distinct  penalties  in 
respect  of  each  step  which  he  takes 
in  a  cause  without  having  entered 
his  certificate.    Ibid. 

3.  In  an  action  for  practising 
without  a  certificate,  the  act  char- 
ged was  the  suing  out  of  a  service- 
able latitat.  The  plaintiff  proved 
the  entry  of  the  praecipe  in  the  fil 
acer's  book,  ana  that  notice  had 
been  riven  to  the  defendant  to  pro. 
duce  the  writ  of  which  he  propos- 
ed to  give  a  copy  in  evidence. 
Held,  that  it  was  incumbent  on  the 
plaintiff  to  produce  an  office  copy 
of  the  writ  as  returned  ;  or  to 
prove  that  search  had  been  made 
in  the  treasury  for  such  return,  and 
that  after  the  return  day  it  was  in 
the  hands  of  the  defendant.  Ed- 
monstone  v.  Plaisted,  gent.  4  Esp. 
1 60.      Ellenborough,  C.  J.  1 802. 

4.  Where  the  act  charged  is  the 
filing  of  a  declaration,  "in  a  certain 
suit  depending"  it  is  sufficient  to 
produce  a  declaration  taken  out  of 
the  office,  indorsed  to  plead  in  the 
hand-writing  of  the  defendant. 
Ibid. 

5.  Stmblt,  that  the  notice  of  ac- 
tion against  a  magistrate  must  be 
indorsed  by  an  attorney  who  has 
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taken  out  his  certificate.  Sabtn  v. 
De  Burgh  and  others,  2  Campb. 
196.    Ellenborough,  C.  J.  1809. 

6.  But  proof  that  the  attorney 
had  ordered  his  clerk  to  take  out 
a  certificate,  and  had  given  him 
money  for  that  purpose,  is  suffi- 
cient evi  dence  of  qualification.   /6. 

B.  Bill  of  costs. 

B.  (a)  Delivery  of. 

?•  One  attorney  may  bring  an 
fection  for  business  done  as  agent 
for  another  attorney  without  de- 
livering a  bill  signed.  Bridges, 
one,  £c  v.  Francis,  Peake,  1. 
Kenyon,  C.  J.  1790. 

8.  S.  P.  ruled  in  Nelson  v.  Gar- 
forth,  1  Esp.  221.  Kenyon,  C.  J. 
1794. 

9.  S.  P.  ruled  in  Jones,  one,  &c. 
v.  Price,  Peake,  2  n.  Lee,  C.  J. 
1748. 

And  see  Dixon  v.  Plant,  1  Doug. 
1 99,  n. ;  ex-parte  Bearcroft,  ibid, 
5200,  n  ;  Groom  v.  Symonds,  Tidd, 
S86;  Ford  v.  Maxwell,  post,  § 
12. 

10.  A  bill  for  business  done  at 
the  quarter  sessions  must  be  sign- 
ed and  delivered.  Donovan  v. 
Clarke,  1  Esp.  137.  Kenyon,  C. 
J.  1 794. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
Ibid,  and  5  T.  R.  694. 

And  see  Ashton  v.  Molineux, 
Barnes,  122. 

N.  But  a  bill  for  soliciting  an 
act  of  parliament  cannot  be  taxed, 
Wheeler,  ex-parte,  3  V.and  B.  21. 

Qu.  As  to  costs  of  prosecuting 
writs  of  error  in  D.  P.    Ibid* 

1 1.  The  plain tifi's  attorney  can- 
not proceed  with  the  cause  after 
payment  of  the  debt  and  part  of 
the  costs,  for  the  purpose  of  recov- 
ering the  remainder  of  the  costs, 
io   which   his  right  is  doubtful. 


Charl wood,  et  alt.  v.  Berridge,  1 
Esp.  345.     Eyre,  C.  J.  1 795. 

12.  One  attorney  suing  another 
for  business  done  before  the  admis- 
sion of  the  latter,  need  not  deliver 
a  bill.  Ford,  gent.  v.  Maxwell, 
genu  1  Esp.  420.  Eyre,  C.  J. 
1795. 

And  the  court  of  C.  P.  refused 
a  rule  to  enter  a  nonsuit.  IbiJL 
and  2  H.  Bla.  589. 

13.  Where  costs  in  chancery 
are  directed  to  be  taxed,  and  in- 
fants are  parties,  the  taxation  is 
made  as  between  parly  and  party. 
After  the  payment,  therefore  of 
such  taxed  costs,  the  client  is  liable 
for  the  extra  costs.    Ford  v.  Max- 

|  well,  ibid. 

1 4.  To  entitle  an  attorney  to  set 
off  his  fees,  he  must  deliver  a  bill 
signed.  Bulman  v.  Birkett,  1 
Esp.  449.    Kenyon,  C.  J.  1796. 

S.  P.  Murphy  v.  Cunningham, 
1  Anst.  198. 

15.  But  it  is  not  necessary  that 
a  month  should  intervene  between 
the  delivery  of  the  bill  and  the 
trial.     Ibid. 

16.  Where  the  demand  is  mere- 
ly for  filing  a  warrant  of  attorney, 
a  bill  must  be  delivered.  Sandom, 
gent  one,  &c.  v.  Bowm,  4  Campb. 
68.    Ellenborough,  C.  J.  1814. 

And  see  Winter  v.  Payne,  6  T. 
R.  645  ;  ex-parte  Prickett,  1  N.  R. 
266. 

17.  Copy  of  a  bill  is  evidence 
without  notice  tp  produce  theo- 
riginal.  Anderson,  administrator, 
v.  May,  3  Esp.  167.  Eldon,  C.-J. 
1800. 

And  the  court  of  C.  P.  refused  a 
rule  for  a  new  trial.  2  Bos.  and 
Pul.  237. 

18.  An  attorney  cannot  recover 
the  money  paid  out  of  pocket,  if 
he  has  neglected  to  deliver  a  bill ; 
even  where  he  has  agreed  to  wave 
the  remainder  of  his  demand.  Milr 
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ler,  one,  &c.  v.  Towers,  Peake, 
103*    Kenyon,  C.  J.  1790. 

19.  Seen*,  where  the  money  out 
of  pocket,  is  money  paid  to  the  op- 
posite party  by  the  express  direc- 
tion of  the  client,  has  never  been 
carried  to  the  general  account,  and 
is  sued  for  separately.  Benton, 
one,&c.v.  Garcia,  3  Esp.  149. 
Heath,  J.  1 800,  Kingston. 

Sed  vide  Hill  v.  Humphreys,  2 
Bos.  and  Pul.  343  ;  Mowbray  v. 
Fleming,  1 1  East,  285. 

20.  But  the  separation  cannot 
be  made  at  the  trial.  Crowder 
and  others  v.  Shee,  1  Campb.  437. 
Ellenborough,  C.  J.  1808. 

22.  Delivery  of  the  bill  at  the 
client's  counting  houst  is  not  suffi- 
cient Hill,  one,  &c.  v.  Hum- 
phreys, 3  Esp.  254.  Kenyon,  C. 
J.  1000. 

And  the  court  of  C.  B.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
2  Bos.  and  Pul.  343. 

23.  It  is  sufficient  to  leave  the 
bill  at  defendant's  last  known  place 
of  abode.  Wadeson  v.  Smith,  1 
Slark.  324.  Ellenborough,  C.  J. 
1816. 

24*  An  attorney  may  bring  an 
action  for  his  fees  at  the  expiration 
of  a  hmar  month  from  the  delivery 
•f  his  bill.  Hurd,  gent.  v.  Leach, 
5  Esp.  168.  Ellenborough,  C.  J. 
1804. 

25.  Undertaking  to  pay  what 
shall  appear  due,  admits  the  retain- 
er. Lee,  one,  &c.  v.  Jones,  2 
Campb.  496.    Ellenborough,  C. 

J.  1810. 

26.  Therefore,  in  an  action  on 
the  bill,  it  is  sufficient  to  produce 
the  judge's  order  for  the  taxation, 
the  defendant's  undertaking,  and 
the  master's  allocatur.    Ibid, 

27.  Without  proving  the  several 
items  having  been  done ;  Phillips 
v.  Roach,  Esp.  D.  N.  P.  10.  Here- 
ford Summer  Assizes,  1762. 


28.  Provided  a  foundation  be 
laid  by  shewing  the  existence  of 
the  causes  and  ousiness  in  respect 
of  which  the  charges  are  made, 
and  proving  the  main  articles* 
Anon,  Esp.  D.  N.  P.  10.  Smyth 
B.  Stafford,  1F63. 

And  see  Tidd,  389. 

29.  Where  two  persons  who  are 
not  partners,  are  liable  for  business 
done  on  their  joint  retainer,  it  is 
sufficient  if  the  attorney  deliver  a 
copy  of  his  bill  to  the  party  who 
has  been  entrusted  with  the  man- 
agement of  the  business.  Finchett, 
gent.  v»  How  and  Jarratt,  2  Campb. 
•2f  7.    Ellenborough,  C.  J.  1 809. 

30.  In  an  action  against  bail  for 
the  costs  of  rendering  a  tender  of 
their  costs,  is  invalidated  by  a  sub- 
sequent refusal  by  one  of  the  bail. 
Peirse  v.  Bowles  and  another,  1 
Stark.  Ellenborough,  C.  J. 
1816. 

N.  After  delivery  of  a  bill  to  the 
intestate,  it  is  not  necessary  to  re* 
deliver  it  to  administrator.  Rey- 
nolds v.  Ctes well,  4  Taunt.  1 93. 

31.  Sembk,  that  separate  bilk 
need  not  be  delivered  to  underwri- 
ters who  join  in  the  consolidating 
rule.  Crowder  v.  Shee,  ubi  supra* 

3*2.  Semble,  that  an  attorney  miy 
maintain  an  action  against  assign* 
ees  of  a  bankrupt,  upon  a  bill  ae* 
livered  a  month  before  the  com- 
mencement of  the  suit,  though  not 
taxed  by  a  master  in  chancery* 
Finchett  v.  How,  ubi  supra. 

33.  Bail  to  the  sheriff  are  prima 
facie  liable  to  the  attorney  for  the 
expense  of  putting  in  bail  above. 
Hector  v.  Carpenter,  1  Stark.  190. 
Ellenborough,  C.  J.  1816. 

And  see  Lyng  v.  Revell,  5 
Wentw.  145. 

34,  If,  after  action  brought,  the 
debt  be  paid  without  the  knowl- 
edge of  plaintiff's  attorney,  the 
plaintiff  may  proceed  for  the  costs. 
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,  Toms  v.  Powell,  «  Esp.  40.  Heath, 
J.  Kingston,  i  *  06. 

And  th  court  of  K.  B.  refused 
to  grant,  on  this  ground,  a  rule  nisi 
for  a  new  trial.  7  East,  £36 ;  S. 
C.  3  Smith,  554. 

And  see  Smith  v.  Brocklesbury, 
1  Anst.  HI  ;  Swain  v.  Senate,  2 
N.  R.  99  ;  Chapman  v.  Haw,  I 
Taunt.  34 1 ;  Middleton  v.  Hill,  1 
M.  and  S.  240  ;  post,  E.  3,  4. 

35.  It  is  no  defence  to  an  action 
by  an  attorney  for  his  bill,  that  he 
neglected  to  file  a  plea  of  ponjoin- 
der  in  abatement,  when  instructed 
to  do  so  expressly  for  delay. 
Johnson,  gent.  v.  Alston,  I  Campb. 
176.     Ellenborough,  C.  J.  1808. 

36.  Or  that  the  bill  was  incur- 
red in  suing  out  a  commission  of 
bankruptcy,  in  consequence  of  a 
mistaken  representation  by  the 
plaintiff  that  it  would  operate  in 
the  Isle  of  Man.  Pasmore  v.  Bir- 
nie,  2  Starkie,  59.  Ellenbor- 
ough, C.J.  1817. 

Et  vide,  Dig.  1 7, 1, 29, 4 ;  Tern- 
pier  y.  M,Lachlan,2  N.  R.  136. 

C.  Liability  tor  misconduct. 
C.  (a)  Plaintiff 's  loss,  how  proved. 

37.  Declaration  against  an  at- 
torney for  suffering  A.  to  be  super- 
seded, averred,  that  A.  was  justly 
indebted  to  the  plaintiff.  It  was 
proved  that  A.  was  a  married  wo- 
man. The  variance  was  held  fa- 
tal. Lee  v.  Ayrton,  one,  &c. 
Peake,  119.  Kenyon,  C.  J. 
1792. 

38.  Dub.  whether,  if  the  aver- 
ment had  been  omitted,  the  action 
would  have  lain.     Ibid. 

N.  That  it  would  not,  see  Gun- 
ter  v.  Clayton,  2  Lev.  85  ;  Alex- 
ander v.  Macaulay,  4  T.  R.  611 5 
SSaund.  150.  n.  1. 

And  see  Bentley  v.  Donnelly,  8 
T.  R.  127. 


39.  An  action  for  negligence  in 
conducting  a  suit  against  excise  of- 
ficers for  a  seizure,  cannot  be 
maintained,  if  it  appear  that  the 
seizure  was  lawful.  Aitcheson  and 
another  v.  Madock,  one,  &c.  and 
another,  Peake,  162.  Kenyon,  C. 
J.  1792. 

40.  But  it  will  be  presumed,  that 
the  seizure  was  unlawful  until  the 
contrary  is  shewn.    Ibid. 

41.  Where  the  statute  of  limita- 
tions is  pleaded  to  such  an  action, 
semble,  that  six  years  are  to  be 
computed  from  the  time  the  plain- 
tiff was  damnified,  not  from  the 
committing  of  the  blunder.  Comp- 
ton  v.  Chandless,  one,  &c.  4  Esp* 
18.    Kenyon,  C.  J.  l^Ot. 

42.  An  attorney  is  not  culpable 
in  neglecting  to  file  a  plea  of  non- 
joinder in  abatement,  expressly  for 
delay.  Johnson,  gent.  v.  Alston,  t 
Campb.  176.  Ellenborough,  C. 
J.  1808. 

C.  (b)  Defendant,  how  shewn  to  be 
an  attorney. 

43.  A  bill  for  business  done  in  a 
particular  court,  is  not  evidence 
that  the  party  was  an  attorney  of 
that  court.  Green  v.  Jackson, 
Peake,  236.     Kenyon  C.  J.  1794. 

And  see  Berryman  v.  Wise,  4 
T.  R.  366 ;  Cross  v.  Kaye,  6  T.  R. 
663. 

44.  To  prove  a  party  an  attor- 
ney, the  book  kept  oy  the  master 
of  the  king's  bench,  into  which  the 
names  of  the  attornies  are  copied 
from  the  original  roll,  is  evidence. 
Rex  v.  Crossley,  gcnL,  2  Esp.  526. 
Kenyon,  C.  J.  1797. 

C.  (c)  Gross  negligence,  what  shall  be. 

45.  Though  it  is  now  fully  set- 
tled by  the  decision  in  Askew  v. 
Mackreth,  1  N.  R.  214,  and  other 
cases,  that  the  grant,  or  assignment 
of  an  annuity  is  void,  unless  the 
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trusts  in  the  annuity  deeds  are  re- 
cited in  the  memorial,  the  omission 
of  such  a  recital,  previously  to 
these  decisions,  is  not  gross  negli- 
gence, for  which  an  attorney  is  an- 
swerable to  his  client  Baikie  v. 
Chandless,  gent*  one,&c.  3  Camp. 
1 7.     Ellenborough,  C.  J.  1811. 

46.  S.  P.  ruled  in  Compton  v. 
Chandless,  gent.  3  Campb.  19. 
Le  Blanc,  J.  1 802. 

47.  An  attorney  is  not  bound  to 
attend  the  trial  of  a  cause,  and  is 
not  liable  for  the  loss  of  a  suit  occa- 
sioned by  the  absence  of  a  witness, 
whose  attendance  he  had  reason  to 
expect  Dax  v.  Ward,  1  Stark. 
409.     Ellenborough,  G  J.  1 8 1 6. 

N.  The  attorney  is  not  bound  to 
attend  at  Nisi  rrius,  though  he 
remain  attorney  on  the  record. 
H.  2 1 ,  E.  3,  fo.  46.  pi.  64. 

And  see  1 1  E.  4,  fo.  2 ;  Man- 
ning's Exch.Pra.  585,  6. 

D.    Summary  jurisdiction  or  the 
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48.  If,  in  an  action  brought  to 
recover  the  balance  of  an  account, 
the  plaintifPs  attorney  deliver  a 
particular,  setting  out  the  debtor 
side  of  the  account,  but  omitting 
to  give  the  defendant  credit  for 
payments  which  the  plaintiff  does 
not  mean  to  dispute  at  the  trial ; 
semble,  that  the  court  will  order  the 
attorney  to  pay  the  costs  on  both 
sides.  Adlington  v.  Appleton,  2 
Campb.  4  tO.  Ellenborough,  C. 
J.  1810. 

And  see  7  Mod.  299,  case  286. 

E.  Privileges. 

49.  Where  a  bill  filed  against  an 
attorney  in  vacation,  is  entitled  ge- 
nerally of  the  preceding  term,  ne 
may  plead  the  statute  oflimitations, 
and  shew  that  the  six  years  had 
elapsed  when  the  bill  was  actually 
filed.    Snell  v.  Phillips,  one,  &c. 
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Peake,  209.   Kenyon,  C.  J.  1794. 

And  see  Tidd,  376,  7. 

50.  An  attorney  acting  in  the 
fair  discharge  of  his  duty,  should 
not  be  made  a  co-defendant  in 
an  action  of  trespass  and  fajse 
imprisonment,  brought  against  his 
client.  Sedley  v.  Sutherland  and 
others,  3  Esp.  202.  Kenyon,  C.  J. 
1800. 

Sed  vide  Barker  v.  Braham,  3 
Wils.  368.  Recognized  in  Carrett 
v.  Smallpage,  9  East,  341. 

And  see  Trowbridge  v.  Hard, 
Latch,  220. 

Cf  (d)  Effect  of  negligence. 

5 1  •  Where  the  grantee  of  a  void 
annuity  recovers  the  consideration 
from  his  attorney,  the  latter  cannot 
sue  the  grantor.  Burdon,  gent.  v. 
Webb,  2  Esp,  527.  Kenyon,  C.  J. 
1797. 


AUCTION. 
A.   Rights  and  liability  of  auc- 


tioneer. 


(a)  Rights  against  vendor. 

(b)  Rights  against  vendee. 
(c)  Liability  to  vendee. 

B.  Rights  and  duties  of  vendee. 

C«  Auction  duty. 


A.  Rights  and  liability  of 
auctioneer. 

A.  (a)  Rights  against  vendor. 

«        * 

1.  An  auctioneer  cam\ot  claim 
a  percentage  which  exceeds  a 
fair  remuneration  for  his  trouble, 
except  upon  the  footing  of  a  spe- 
cial agreement.  Maltby,  assignee 
of  Durouveray  y.  Christie,  1  Esp. 
340.    Kenyon,  C  J.  1 79$. 

2.  Dub.  whether  notice  of  the 
existence  of  a  cusfon  to  pay  such 
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percentage,  would  be  evidence  of 
an  agreement.    Ibid. 

3.  An  action  was  brought  against 
an  auctioneer  to  recover  the  deposit 
upon  an  alleged  defect  of  title* 
The  auctioneer  gave  notice  to  the 
vendor  to  come  in  and  defend, 
which  not  being  done,  the  former 
paid  the  deposit,  interest,  duty,  and 
costs,  to  the  vendee.  Held,  that  in 
an  action  for  money  paid,  the  auc- 
tioneer might  recover  the  interest 
and  duty,  but  that  he  could  not 
entitle  himself  to  the  costs,  without 
declaring  specially.  Spurrier  v* 
Elderton,  one,  &c.  5  Esp.  1.  El- 
lenborough,  C.  J.  1 S03. 

And  see  Dig.  21. 2. 55— Ibid,  21. 
2.  66.  1. 

A.  (b)  Rights  of  auctioneer  against 

vendee* 

4.  Auctioneer  may  sue  the 
vendee  in  his  own  name,  though 
the  name  of  the  vendor  be  declar- 
ed at  the  time  of  sale.  Atkyns  and 
Batten,  v.  Amber,  2  Esp.  493. 
Eyre,  C.J.  1796. 

A.  (c)  Liability  of  auctioneer  to  vendee. 

5.  Where  an  auctioneer  does 
not  disclose  the  name  of  his  prin- 
cipal at  the  time  of  the  sale,  he  may 
be  called  upon  not  only  to  refund 
the  deposit,  but  to  answer  any 
damages  which  the  vendee  may 
have  sustained  by  the  non-comple- 
tion of  the  contract.  Hanson  v. 
Rbberdeau,  Peake,  1 20.  Kenyon, 
C.  J.  1792. 

And  see  Morgan  v.  Corder,  Pa- 
ley'  s  Prin.  and  Agent,  250;  Dig. 
21.  2.  70. 

6.  An  auctioneer  is  bound  to 
take  the  same  care  of  goods  sent 
to  him  fpr  sale,  as  he  would  of  his 
own,  but  he  is  not  liable  for  una- 
voidable accidents.  Maltby,  assig- 
nee of  Duroveray  v.  Christie,  1 
Esp.  340.    Kenyon,  C.  J.  1 795. 


Ace.  Coggs  v.  Bernard,  2  Lord 
Raym.  917.  S.  C.  Holt.  131. 

And  see  Woodlife's  case,  Moor, 
462.  pi.  650 ;  Anon.  Owen,  51 ;  1 
Vin.  Abr.  161,  Co.  Litt.  189,  a. 
and  ibid.  n.  6. 

7.  An  auctioneer  who  sells  goods, 
after  notice  that  they  do  not  be- 
long to  his  employer,  is  personally 
liable  for  the  amount.  Hardacre 
v.  Stewart,  5  Esp.  103.  Ellenbor- 
ough,  C«  J*  1 804. 

And  see  Burro  ugh  v.  Skinner,  5 
Burr.  2639. 

B.  Rights  and  duties  of  vendee. 

8.  Purchaser  of  two  houses  in 
distinct  lots,  may  refuse  to  take 
one  house  if  no  title  cart  be  made 
to  the  other.  Chambers  v.  Grif- 
fiths, et  alt.  1  Esp.  150.  Kenyon, 
C.J.  1794. 

And  see  post,  Vendor,  E. 

9.  Where  the  conditions  of  sale 
provide,  that  any  mistake  in  the 
particular  shall  not  vitiate  the  con- 
tract, such  stipulation  does  not  ex- 
tend to  a  wilful  misdescription  of 
the  situation  of  the  property,  calcu- 
lated to  enhance  its  apparent  value. 
Duke  of  Norfolk  v.  Worthy,  1 
Campb.  340.  Ellenborough,  C# 
J.  1808. 

10.  Conditions  of  sale,  pasted  on 
the  auctioneer's  box,  fcive  sufficient 
notice  to  the  buyer.  Mesnard  v. 
Aldridge,  3  Esp.  271.  Kenyon, 
C.J.  1801. 

And  see  Dig. 

C.  Auction  duty. 

11.  A  sale  of  the  estate  of  a 
bankrupt  by  a  mortgagee,  before  the 
commissioners,  is  subject  to  the 
auction  duty.  Coare  v.  Creed,  2 
Esp.  699.     Kenyon,  C.  J.  1 798. 

S.  P.  Ex  parte  Coming,  Co.  B. 
L.139. 
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BAIL, 

A.  Bail  below* 

B.  Bail  above. 


A.  Bail  below. 
(And  see  Deed,  B.  (c)  1.) 

1.  An  averment  of  the  issuing  of 
a  latitat  against tt  Francis  J.  by  the 
name  of  John  J."  is  not  supported 
by  evidence  of  a  latitat  against  John 
J.,  although  the  bond  was  signed 
by  the  principal  w  Francis  J.  ar- 
rested by  the  name  of  John  J."  and 
the  debt  and  the  identity  of  the 
party  can  be  proved.  Scandover 
and  others  v.  Warne,  2  Campb. 
27a    Ellenborough,  C.  J.  1809. 

And  see  Wilks  v.  Lorck,  2 
Taunt.  399  ;  Shadgett  v.  Clipson, 
8  East,  328. 

2.  It  is  irregular  to  sue  in  K.  B. 
on  a  bond  for  an  appearance  in 
the  palace  court.  Wright  v. 
Walmsley,  2  Campb.  396.  Ellen- 
borough^C.  J.  1810. 

And  see  Chesterton  v.  Middle- 
hurst,  1  Burr.  642;  Walton  v. 
Bent,  3  Burr.  1923  ;  Morris  v. 
Rees,  2  Bla.  838 ;  S.  C.  31  Wils. 
343;  Donnaty  v.  Barclay,  8  T.  R. 
152;  Barnes  92, 117. 

Scd  vide  Newman  v.  Fawcett,  1 
H.  Bla.  631 ;  2  Saund.  61,  a. 

3.  And  sanblt,  that  proceedings 
will  be  stayed  upon  motion.    Ibid. 

4.  Or  that  the  irregularity  may 
be  specially  pleaded.     Ibid. 

N.  Qu.  if  it  must  not  be  in  abate- 
mtnt? 

5.  But  no  advantage  can  be  tak- 
en of  this  irregularity  upon  non  est 
factum.     Ibid. 

6.  Nil  debet  is  a  bad  plea  in  an 
action  on  the  bail  bond.  Raw  1  ins 
and  another,  sheriff  of  Middlesex, 
v.  Danvas,  5  Esp.  38.  Ellenbor- 
ough, C.J.  1805. 

And  see  1  Saund.  187;  a.; 
Smith  v.  Whitbread,  2  Stra.  780 ; 


S.  C.  2  Lord  Raym.  1503 ;  Wilson 
v.Hardr.  332 ;  Mills  v.  Bond.  Fort. 
363  ;  Maighen  v.  Maighen,  ibid, 
367  ;  Anon.  2  Wils.  10 ;  Hart  v. 
Weston,  5  Burr.  2586;  S.  C.  2 
Bla.  683. 

7.  But  if  the  plaintiff,  instead  of 
demurring,  join  issue,  and  proceed 
to  trial,  the  defendant  may  set  up 
any  defence  he  thinks  proper* 
Ibid. 

8.  Bail  to  sheriff  are  prima  facie 
liable  to  the  attorney  for  cost,  of 
putting  in  bail  above.  Hector  v. 
Carpenter,  1  Stark,  160.  Ellen- 
borough,  C.  J.  1616. 

B.  Bail  above. 

9.  Bail  put  in  without  the  privi- 
ty of  the  defendant,  by  the  sher- 
iff's officer,  who  had  discharged 
him  without  taking  a  bail  bond, 
may  seize  and  surrender  the  de- 
fendant. Rex  v.  Butcher  and  oth- 
ers, Peake,  169.  Kenyon,  C.  J. 
1793. 

Ace.  Pyewell  v.  Stow,  3  Taunt 
425. 

And  see  Winstanley  v.  Head,  4 
Taunt.  192. 


BAILMENT. 

(And  see  Trespass,  B.  1 4.  5.) 

A.  Liability  or  borrower  for 

hire. 

B.  Liability  of  keeper  for  hire. 

C.  Liability  of  undertaker  of 

work. 
(And  sec  Carrier.) 

A.  Liability  of  borrower  for 

hire. 

1.  Stmblt,  that  if  a  traveller  be 
permitted  to  go  into  a  post-chaise^ 
and  to  put  on  his  luggage,  he  may 
insist  on  having  the  journey  perfor- 
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med  without  tendering  the  fare* 
Massiterv,  Cooper,  4  Esp.  260. 
Ellenborough,  C.  J.  1803. 

2.  But,  at  all  events,  if  he  tender 
a  sum  which  the  postmaster  has 
stated  to  be  the  proper  fare,  it  is  a 
breach  of  contract  not  to  perform 
the  journey.    Ibid. 

3.  Where  a  hired  horse  is  taken 
ill,  and  the  hirer,  without  calling  in 
a  farrier,  administers  improper 
medicines,  which  cause  the  ani- 
mal's death,  the  owner  is  entitled 
to  recover  the  value.  Dean  v. 
Keate,  3  Carapb.  4.  Ellenbor- 
ough, C.J.  1811. 

4.  The  hirer  of  a  horse  is  not  re- 
sponsible for  an  injury  received 
during  the  term,  without  proof  of 
positive  negligence.  Cooper  v. 
Barton,  3  Campb.  5,  n.  Le  Blanc, 
J.  Lancaster,  1810. 

And  see  Doct.  and  Stud.  dial.  2, 
cap.  38.  Longman  v.  Galini,  Abb. 
270. 

B.  Liability  of  keeper  for  hire. 
(And  see  Auction,  6.) 

5.  A  warehouseman  is  not  an- 
swerable for  destruction  by  rats, 
reasonable  care  having  been  tak- 
en to  prevent  such  an  accident. 
Cailiff  and  another  v.  Danvers, 
Peake,  1 1 4.    Kenyon,  C.  J.  1 792. 

So  a  hoyman,  Dale  v.  Hall.  1 
Wils.  281.     Sed  vide  Abb.  255. 

6.  A  farmer  taking  in  horses  to 
agist,  is  liable  only  for  negligence. 
Broadwater  v.  Blot,  Holt.  547. 
Gibbs,C.J.  1817. 

7.  Bailee  of  goods  to  be  kept  for 
hire,  is  not  answerable  for  a  theft 
committed  by  his  servants.  Finu- 
cane  v.  Small,  1  Esp.  315.  Ken- 
yon, C.  J.  1795. 

Ace.  Moore  v.  Mourgue,  Cowp. 
480;  29  Ass.  pi.  28.  Sed  vide 
diet,  per  Wilson,  J.  in  Shiells  v. 
Blackburn,  1  HI  Bla.  161. 

8.  The  responsibility  of  a  ware- 


houseman commences  from  the 
moment  that  his  tackle  is  applied 
to  the  goods  for  the  purpose  of  lift- 
ing them  into  the  ware-house. 
Thomas  et  alt.  v.  Day,  4  Esp.  262. 
Ellen  borough,  C.  J.  1 803. 

And  see  Goff  v.  Clinkard,  1  Wils. 
282. 

9.  And  it  is  no  excuse  for  an  in- 
jury done  in  raising  the  goodb  froig 
the  cart,  that  the  owner's  agent  th$ 
carman)  refused  to  secure  them  in 
the  manner  which  the  warehouse- 
man pointed  out.     Ibid. 

10.  Where  it  is  proved  to  be 
the  custom  of  wharfingers,  whea 
goods  ar$  sent  to  be  forwarded 
coastwise,  to.  deliver  them  to  the 
mates  of  the  coasters,  and  not  to 
ship  the  goods  themselves,  or  make 
any  charge  for  shipping ;  the  re- 
sponsibility of  the  wharfinger  ceas- 
es with  the  delivery'  to  the  mate, 
though  the  goods  are  lost  before 
they  are  carried  off  the  wharf. 
Cobban  and  another  v.  Downe,  5 
Esp.  4 1 .  Ellenborough,  C.  J.  1 803. 

11.  A  delivery  at  a  wharf  to  an 
unknown  person  found  there,  is  not 
sufficient  to  charge  the  wharfinger 
or  the  vendee,  buckman  v.  Levi, 
3  Campb.  414.  Ellenborough,  C. 
J.  1813. 

12.  A  public  company  who  in- 
sist upop  their  own  servants  being 
employed  in  the  unloading  of  goods, 
are  responsible  for  the  negligence 
of  such  servants,  though  tney  de- 
rive no  benefit  from  the  labour. 
Gibson  v.  Inglis,  Esp.,  4  Campb. 
72.     Ellenborough,  C.  J.  1814. 

1 3.  The  proprietor  of  a  dry- 
dock,  into  which  a  vessel  is  put  for 
repair,  is  answerable  for  an  injury 
arising  in  the  day-time  from  the 
bursting  in  of  the  dock-gates  though 
the  gates  were  strong  enough  to 
have  resisted  the  ordinary  pres- 
sure of  the  water ;  if  the  accident 
might  have  been  prevented,  had  a 
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ptJBcient  Dumber  of  men  been  on 
the  spot.  Leek  aqd  another  v. 
Maestaer,  1  Campb.  138.  pHen- 
borouzh,  C.  J.  1 807. 

Ana  see  Amies  y.  Stevens,  1 
Stra.128;  Bull,  N.  P.  69. 
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A.  Trading. 

£.  Act  or  bankruptcy. 

(a)  Departing  the  realm, 
(b)  Beginning  to  keep  house. 

(c)  Absenting  himself. 

(d)  Departing  from  dwelling-house. 

(e)  Fraudulent  conveyance* 

(f)  Lying  in  prison. 

(g)  Whether  an  act  of  bankruptcy 

may  be  purged, 

(h;  Concerted* 

p.  Petitioning  creditor* 

D.  Commission. 

(a)  Under  what  circumstances  valid, 

(b)  By  whom  impeachable. 
(c)  Hop  contested. 

E.  Operation  op  assignment  upon 

PROPERTY   IN  THE  HANDS  OF  BANK* 
RUPT. 

(a)  As  vendee. 

(b)  As  indorsee. 

(c)  A  reputed  owner. 

(d)  jfo  trustee* 

(e)  IFfere  no  beneficial  inter esU 

F.  Assignees. 

(a)  Authority  of  assignees. 

(b)  Actions  by  assignees. 

(c)  Liability  of  assignees. 

G.  Transactions  with  bankrupt, 
where  protected. 

(a)  Payments  to  bankrupt. 

(b)  Payments  by  bankrupt. 

(c)  Transfers  from  bankrupt 

H.  Rights  and  duties  of  bank- 
rupt. 


(a)  Atlommcu 
(b)  Interest  tn  q/ler-oc^uired  prop* 

erty. 

(c)  Protection  from  arrest, 

(d)  Liability  upon  new  promise, 

1.  Certificate, 

(a)  To  wfotf  demands  a  bar. 

(b)  JFTott  pleaded* 

(c)  Zfow  avoided. 


A.  Trading. 

1.  A  schoolmaster  who  buys 
books  and  shoes,  and  retails  them 
to  his  scholars  at  an  advanced  price*, 
is  not  a  trader.  Valentine  v. 
Vaughan,  Peake,  76.  Kenyon, 
C.  J.   1791. 

S.  P.  obiter;  Skinner  292,  and 
3  Mod.  330. 

And  see  Doe  v.  Keeling,  1  M. 
and  S.  95. 

3.  A  person  who  keeps  and  kills 
more  pigs  than  are  required  for  his 
own  consumption,  with  a  view  of 

S'ofit  from  a  re-sale,  is  a  trader, 
ewland  v.  Bell,  Holt.  221.  Gibbs, 
C.J.  1816. 
See  Stewart  v.  Ball,  2  N.  R.  79. 

3.  And  one  instance  of  buying 
and  selling  is  sufficient.    Ibid* 

And  see  Holroyd  v.  Gwynne,  3 
Taunt.  176. 

4.  A  clerk  in  the  custom-house, 
employed  by  merchants  to  receive 
money  on  debentures,  with  whjch 
he  discounts  bills  on  his  own  ac- 
count, is  not  a  scrivener  within  the 
meaning  of  the  bankrupt  laws* 
Hamson,  assignee  of  Pingo,  v.  Har- 
rison, 2 Esp.555.  Kenyon,  C. J. 
1797. 

5.  Nor  an  attorney  receiving 
and  placing  out  the  money  of  his 
client  in  the  usual  course  of  busi- 
ness. Ralph  Adams  and  others  v. 
Malkin  and  another,  3  Campb.  534. 
Gibbs,  C,  J.  1814. 
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5.  C  published  at  length  in  a 
separate  pamphlet  by  Hurd. 

6.  An  attorney  who  is  a  deposit- 
ary of  money,  to  be  laid  out  in  se- 
curities at  his  own  discretion,  and 
has  a  compensation  distinct  from  his 
fees  for  drawing  conveyances,  is  a 
scrivener.  Hutchinson  and  anoth- 
er, assignees  of  Wardell,  a  bank- 
rupt, v.  Gascoigne,  Esq,  Holt,  507. 
Wood,  Baron,  York  Lent  assizes, 
57  Geo.  3. 1817. 

7.  Stcus,  where  the  attorney 
makes  his  charges  in  respect  of  the 
deeds,  securities,  &c.  and  not  as 
commission  on  the  moneys  in  his 
hands.  Hurd  v.  Brydges  and  an- 
other, Holt.  654.    Dallas,  J.  1 8 1 7. 

8.  An  executor,  carrying  on 
trade  for  the  benefit  of  testator's 
children,  may  be  a  bankrupt.  Vi- 
ner,  administratrix,  v.  Cadell,  3 
Esp.  88.     Eldon,  C.  J.  1800. 

Ace.  Hankey  v.  Towgood,  Co. 
B.  L.  75.  And  see  ex  parte  Gar- 
land, 10  Ves.  110.    ' 

9.  The  mere  circumstance  of  a 
person's  not  having  any  transac- 
tions in  business  during  a  particu- 
lar period,  will  not  exempt  him 
from  the  operation  of  the  bankrupt 
laws,  where  by  soliciting  orders, 
&c.  he  evinces  his  intention  of  con- 
tinuing to  trade.  Wharam  v. 
Routledge,  5  Esp.  335.  Ellenbor- 
ough,  C.  J.  1 805. 

10.  And  where  a  fisherman  has 
occasionally  bought  and  sold  fish, 
as  incidental  to  his  business,  it  will 
be  presumed,  whilst  he  remains  a 
fisherman,  that  he  carries  on  busi- 
ness in  the  same  way.  Heanny  and 
another,  assignees  of  Marc  hand,  v. 
Birch  and  another,  Sheriffs  of  Lon- 
don, 3  Campb.  233.  Ellenbor- 
ough,  C.  J.  1812. 

11.  A  person  who  buys  timber, 
which  he  works  into  houses  which 
he  builds  and  sells,  is  not  a  trader. 


Clark  v.  Wisdom,  5  Esp.  147.  El» 
lenborough,  C.  J.  1 804. 

12.  Nor  a  person  who  builds  a 
theatre  to  be  held  in  shares,  for 
which  he  is  to  be  paid  according  to 
measure  and  value,  he  being  him- 
self a  share-holder.  Williams  v. 
Stevens,  2  Campb.  300.  Ellenbor- 
ough,C.  J.  1809. 

13.  Nor  one  who  erects  public 
baths,  upon  land  granted  for  this 
purpose,  to  himself  and  another,  as 
joint  tenants.    Ibid. 

And  see  Sutton  v.  Weeley,  7 
East,  442 ;  S.  C.  3  Smith,  445 ; 
Holroyd  v.  Gwynne,  2  Taunt.  176. 

B.  Act  or  bankruptcy. 
B.  (a)  Departing  the  realm. 

14.  If  a  subject,  or  denizen,  do- 
miciled in  Ireland,  leave  his  family 
there,  and  come  to  England  to  set- 
tle his  affairs,  and  return  to  Ireland 
abruptly  to  avoid  an  arrest,  it  is  an 
act  of  bankruptcy.  Williams  v. 
Nunn  and  another,  1  Campb.  152, 
80  c.    Chambre,  J.  1 807. 

And  the  court  of  C.  P.  dischar- 
ged a  rule  for  setting  aside  verdict. 
1  Taunt.  270. 

N.  It  is  there  stated  that  the 
bankrupt's  family  resided  in  Eng- 
land, which  circumstance  was  par- 
ticularly adverted  to  by  the  court. 
Ibid.  277. 

15.  A  trader  going  to  France, 
to  look  after  his  concerns  there, 
does  not  commit  an  act  of  bank- 
ruptcy, though  his  creditors  be 
thereby  delayed.  Warner  and 
another  v.  Barber,  Holt.  175. 
Gibbs,C.  J.  1816. 

16.  Scow,  if  the  fear  of  arrest 
concur  with  bis  other  motive.  Ibid. 

17.  Where  the  delaying  of  cred- 
itors is  the  necessary  consequence  of 
the  trader's  absenting  himself,  it 
amounts  to  an  act  of  bankruptcy. 
Ramsbottom  and  others  v.  Lewis 
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and  others,  1  Campb.  279.    Ellen- 
boroyeh,  C.  J.  1808. 

And  see  Woodier's  case,  Bull. 
N.  P.  39,  post,  B.  (d)  28. 

B.  (b)  Beginning  to  keep  house. 

18.  A  denial  to  several  persons, 
whom  the  witness  believes,  from 
their  frequent  calling,  to  be  credit- 
ors, is  evidence  to  go  to  the  jury. 
Jameson,  assignee  of  While,  v.  Ea- 
rner et  alt.  Sheriffs  of  London,  1 
Esp.  381.     Kenyon,  C.  J.  11 95. 

19.  A  denial  to  a  creditor  who 
calls  for  payment,  but  does  not  ask 
to  see  the  debtor,  is  not  an  act  of 
bankruptcy.  Dudley  v.  Vaughan, 
1  Campb.  271.  Ellenborougn,  C. 
J.  1808. 

20.  Nor  a  refusal  to  see  a  cred- 
itor merely  on  the  ground  of  his 
calling  at  the  trader's  dinner  hour. 
Smith  and  another  assignee  of  Wil- 
liams g.  Currie,  3  Campb.  349.  El- 
lenbororgh,  C.  J.  1813. 

Ace.  Bull.  N.  P.  39. 

N.  But  the  intention  of  the  cred- 
itor in  calling  is  immaterial:  White 
ex  parte  3  V.  and  B.  129.  Hose. 

21.  A  trader  withdraws  from 
his  counting-house  to  his  parlour 
for  the  purpose  of  avoiding  the  im- 
portunities of  his  creditors.  This 
is  an  act  of  bankruptcy.  Dudley 
v.  Vaughan,  ubi  supra* 

And  see  Bayley  v.  Schofield,  1 
M.  and  S.  338 ;  Bignold  v.  Water- 
house,  1  M.  and  S.  255. 

22.  A  direction  to  a  servant  to 
deny  the  trader  to  any  one  who 
should  come  whilst  he  was  at  din- 
ner, or  engaged  in  business,  is  not 
an  act  of  bankruptcy.  Shew  and 
another  v.  Thomson,  Holt,  159. 
Gibbs,C.J.  1816. 

B.  (c)  Absenting  himself. 

23.  If  a  trader,  on  absenting 
himself  from  his  house,  state,  that 
writs  are  out  against  him,  it  is  not 


necessary  to  shew  that  any  writ 
had  in  fact  issued.  Wilson  et  alt. 
assignees  of  Warner  v.  Norman, 

1  Esp.  334.     Kenyon,  C.  J.  1796. 
S.  C.  Mont.  B.  L.  app.  162. 
And  see  Robertson  v.  Liddell,  9 

East,  487;  S.  C.  3  Smith,  347,  50; 
Holroyd  v.  Gwynne,  2  Taunt.  1 76. 

24.  A  trader,  on  being  applied  to 
for  payment,  leaves  his  house  un- 
der pretence  of  getting  money,  but 
goes  to  a  billiard  table,  and  re- 
mains there  the  whole  evening. 
This  is  an  act  of  bankruptcy.  Bigg, 
assignee  of  Fisher,  v.  Spooner,  2 

2  Esp.  651.    Kenyon,  C.  J.  1798. 

25.  A.  in  London,  is  in  partner- 
ship with  B.  in  Manchester.  A* 
goes  to  Manchester ;  and  after  re- 
maining there  two  days,  secretly 
leaves  the  Manchester  counting- 
house  with  B.  This  is  an  act  of 
bankruptcy  by  both.  W.  Spen- 
cer v.  Billing,  3  Campb.  312.  El- 
lenborough,  C.  J.  1812. 

And  see  Bayley  v.  Schofield,  1 
M.  and  S.  338. 

26.  A  trader  remaining  abroad, 
with  intent  to  delay  his  creditors* 
commits  an  act  of  bankruptcy. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  a  verdict  for  the 
plaintiffs.    Ibid. 

B.  (d)  Departing  from    dwelling- 

house. 

27.  A  departure  with  the  intent 
to  delay  creditors,  is  a  sufficient 
act  of  bankruptcy,  though  no  cred- 
itor be  actually  delayed.  Ham- 
mond et  alt.  assignees  of  Gadsden, 
v.  Hicks,  5  Esp.  139.    Mansfield, 

C.  J.  1804. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  setting  aside  verdict. 
Ibid. 

28.  So  if  a  trader  goes  away 
without  leaving  any  direction  for 
carrying  on  his  business.  Hol- 
royd and  others,  assignees  of  Hale? 
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v.  Whitehead  and  others,  3  Campb. 
530.    Gibbs,C.  J.  1814. 

S.  C.  recognized  in  Robertson 
v.  Liddell,  9  East,  487,  494,  where 
all  the  cases  are  collected.  S.  C. 
3  Smith,  347. 

And  see  Williams  v.  Nunn,  1 
Taunt.  270 ;  Bayly  v.  Schofield, 
1  M.  and  S.  358. 

B.  (e)  Fraudulent  conveyance. 

29.  A  fraudulent  conveyance 
cannot  be  read  to  support  the  com- 
mission, if  unstamped.  Whitwell 
and  others,  assignees,  fee.  v.  Dims- 
dale  and  others,  Peake,  168.  Ken- 
yon,  C.  J.  1 792. 

30.  A  conveyance  by  deed  from 
an  insolvent  trader  to  his  child, 
though  void,  yet  being  also  fraudu- 
lent, is  an  act  of  bankruptcy. 
Whitwell  and  others,  assignees  of 
Stevens  and  Hattersley,  v.  Thomp- 
son, 1  Esp.  68.  Kenyon,  G.  J. 
1793. 

31.  Secus  of  an  agreement  to  sell, 
not  under  seal.    Ibid. 

32.  A.  and  B.  are  partners  and 
insolvent.  An  assignment  to  B. 
from  A.  in  trust  for  the  wife  of  B«, 
who  is  the  daughter  of  A.,  is  no 
act  of  bankruptcy  by  B.,  though  a 
party  to  the  deed.    Ibid. 

33.  An  agreement  whereby  an 
insolvent  undertakes  to  pay  a  com- 
position by  instalments,  and  au- 
thorizes the  creditors  in  case  of 
default  to  take  possession  of  all  his 
goods,  is  not  an  act  of  bankruptcy. 
Jolly  et  alt.  assignees  of  Norton,  v. 
Wafle,  3  Esp.  228.  Kenyon,  C. 
J.  1800. 

34.  An  assignment  by  deed  of 
all  the  effects  for  the  benefit  of 
creditors  with  a  proviso  to  be  void 
if  all  the  creditors  do  not  execute, 
but  that  in  the  mean  time  the  acts 
of  the  trustees  shall  be  good,  is  an 
act  of  bankruptcy.  Baeh  and  an- 
other, assignees  of  Burrows  and 


Winn,  bankrupts,  V.  Cooch,  4 
Campb.  232.    Gibbs,C  J.  1815. 

35.  A.  assigns  all  hid  stock  by  a 
deed,  to  which  B.  is  a  party.  B. 
cannot  sue  out  a  commission  upon 
►this  act  of  bankruptcy.  Jackson 
and  others,  assignees  of  Robinson, 
v.  Irwin  and  others,  2  Campb.  49. 
Ellen  borough,  C.  J.  1809. 

56.  So  where  A.,  though  not  a 
party  to  the  deed,  approved  of  acts 
done  under  it.  Back  amd  another, 
assignees  of  Burrows  and  Winn, 
bankrupts,  v.-  Gooch,  4  Campb. 
232.  Holt,  1 3.     Gibbs,  C.  J.  1 8 1 5. 

37.  S.  P.  Hicks  and  another, 
assignees  of  Penford,  v.  Burfelt,  4 
Campb.  235.  n.  Chambre,  J. 
Winchester,  1812. 

And  see  Bamford  v.  Baron,  2 
T.  R.  594.  n. 

38.  But  he  may  act  as  an  assign- 
ee under  a  commission  taken  out 
upon  it  by  another  creditor.  Jack- 
son v.  Irwin,  2  Campb.  49. 

And  see  Tappendal  v.  Burges, 
4  East,  430,  5,  6  ;  Dutton  v.  Morr 
rison,  17  Ves.  193. 

B.  (f)  Lying  in  prison. 

39.  A  commission  issued  before 
the  two  months  have  elapsed,  is 
not  rendered  valid  bv  the  party's 
continuing  in  prison  during  the  re- 
mainder of  that  period.  Glassing- 
ton,  assignee  of  Dickie  v.  Raw- 
lins and  others,  4  Esp.  221.  Law- 
rence^. 1803. 

S.  P.  Gordon  v.  Wilkinson,  8 
T.  R.  507. 

Sed  vidcf  Hope  v.  Gill,  Beawes, 
L.  M.  498  ;  Hill  v.  Shish,  2  Show. 
512,  9;  Wydown's  case,  14  Ves. 
80,3. 

40.  But  a  commission  issued  fif- 
ty-six- days  inclusively  after  the 
arrest  is  good.    Ibid 

Upon  this  ground  the  court  of  K. 
B.  granted  a  new  trial,  3  East.  407. 
And  see  Time,  2. 
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N.  There  is  a  mistake  of  dates 
in  the  Nisi  Prius  Report;  as  the 
commission  must  have  issued  on 
the  ninth  instead  of  the  fifth. 

41.  A  trader  is  arrested  on  the 
fourth,  and  is  allowed  to  be  at 
large  till  the  eighth,  when  he  re- 
turns into  custody.  On  the  tenth 
he  is  removed  by  habeas  into  K. 
B»,  and  remains  there  two  months. 
The  bankruptcy  has  relation  to  the 
eighth.  John  Barnard  the  younger, 
t.  Palmer  and  another,  assignees 
of  John  Lochart  Barnard,  1 
Campb.  509.  EUenborough,  C. 
J.  1808. 

And  see  Coles  v.  Wright,  4 
Taunt  198. 

42.  But  if,  after  an  arrest,  he  is 
too  ill  to  be  immediately  removed, 
and  he  remains  some  days  in  his 
house,  and  is  then  carried  to  prison, 
the  relation  is  to  the  first  arrest. 
Stevens  v.  Jackson  and  another,  4 
Campb.  164.    Gibfcs,  C.  J.  1 8 1 5. 

B.  (g)   Whether  purged. 

43.  A  denial  to  a  creditor  is  not 
purged  by  his  being  admitted  in 
consequence  of  his  importunity. 
Wood  et  alu  assignees  of  Pearce, 
v.  Thwaites,  3  Esp.  245.  Le 
Blanc,  J.  1800. 

And  see  Hopkins  v.  Ellis,  1 
Salk.U0;  Colkettv.  Freeman,  2 
T.  R.  94. 

B.  (h)  Concerted. 

44.  A  concerted  denial  will  not 
support  a  commission.  Stewart  et 
alt.  assignees,  v.  Richman,  1  Esp. 
108.     Kenyon,C.J.  1794. 

S.  P.  Field  and  Bellamy,  Bull. 
N.  P.  39;  S.  P.  Cawley  v.  Hop- 
kins,  Co.  B.  L.  84, 96  ;  S.  P.  dub. 
Hooper  v.  Smith,  1  Bla.  441 ;  S. 
P.  ex  parte  Bourne,  16  Ves.  145; 
S.  P.  cont.  Branley  v.  Mundee, 
Bull.  N.  P.  39.  And  see  ex  parte 
Edmonson,  7  Ves.  303. 
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45.  Secus  where  the  creditors 
are  not  parties  to  the  contrivance ; 
though  they  have  expressed  a  wish 
that  a  commission  should  issue. 
Roberts  and  others,  assignees,  v. 
Teasdale,  Peake,  27.  Kcnyon, 
C.  J.  1790. 

And  the  court  of  K.  B.  set  aside 
a  verdict  found  for  the  defendant 
contrary  to  the  direction  of  the  C. 
J.    Ibid. 

S.  P.  Cawley  v.  Hopkins,  Co. 
B,  L,  84,  95  ;  ex  parte.  Bourne,  16 
Ves.  145. 

46.  But  a  denial  concerted  with 
the  trader's  attorney,  who  is  also 
attorney  to  the  creditor,  and  as 
such  takes  him  to  the  trader's 
house,  will  not  support  a  commis- 
sion, although  the  creditor  himself 
be  not  privy  to  the  arrangement. 
Prosser  v.  Smith,  Holt,  442.  Bur- 
rough,  J.  1816. 

47.  Nor  an  assignment  of  all  the 
trader's  effects  to  his  foreman,  con- 
certed with  such  attorney.    Ibid. 

C.  Petitioning  creditor. 

48.  It  was  ruled,  that  a  sale  of 
goods  upon  an  unexpired  credit, 
constituted  a  sufficient  debt  to  sup- 
port a  commission  under  5  Geo.  2 
cap.  30.  sect.  22.  Henbest  and 
others,  assignees,  &c.  v.  Brown, 
Peake,  54.  Kenyon,  C.  J. 
1701. 

49.  But  this  decision  has  been 
overturned.  Hoskins,  assignee  of 
Deyton,v.  Duperoy,  6  Esp.  55. 
EUenborough,  C.  J.  1806. 

S.  C.  after  a  second  trial,  9 
East,  498,  500. 

And  see  Parslow  v.  Dearlove*  4 
East,  438  j  S.  C.  1  Smith;  28 1  ; 
Sarratt  v.  Austin,  4  Taunt ,  200 ; 
White,  ex  pa  We,  3  V.  and  B.  130.  " 

50.  A  factor  selling  goods  to  a 
trader  in  his  own  name,  though  not 
at  his  bwn  risk,  is  a  good  petition- 
ing creditor. 
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51.  Secus  after  the  principal  has  | 
interfered.     Ibid* 

52.  And  an  admission  made  by 
such  a  creditor  of  the  nature  of  the 
claim  upon  which  he  has  in  fact 
sued  out  a  commission,  may  be 
given  in  evidence  for  the  purpose 
of  invalidating  the  commission  in 
a  collateral  action.  Young  and 
Barley  v.  Smith  and  Phillips,  Sher- 
iffs of  London,  6  Esp.  121.  Mans- 
field, C.  J.  1806. 

53.  But  semble,  that  upon  a  sale 
of  goods  for  present  bill,  the  jury 
may  in  some  cases,  presume  that 
a  bill  has  in  fact  been  given*  Hos- 
kins  v.  Duperoy,  ubi  supra. 

54.  In  an  action  for  a  false  re- 
turn to  a^.  fa.  where  the  defence 
rests  on  the  validity  of  a  commis- 
sion, and  the  assignees  are  in  sub- 
stance to  defendants,  a  declaration 
by  one  of  them  who  was  the  peti- 
tioning creditor,  made  subsequent- 
ly to  the  commission,  that  the  bank- 
rupt did  not  owe  him  100/.,  is  evi- 
dence for  the  plaintiff.  Dowden 
v.  Fowle,  esq.,  4  Campb.  38. 
Dampier,  J.  1814. 

55.  A  debt  must  have  accrued 
to  the  petitioning  creditor  before 
the  party  ceased  to  be  a  trader 
Dawe  and  others  v.  Holdsworth 
and  others,  Peake,  64.  Kenyon, 
C.J.  1791. 

S.  P.  Meggott  v.  Mills,  12  Mod. 
157  5  S.  C.  1  Lord  Raym.  206,  7; 
S.  C.  anon.  Comb.  463. 

56.  But  if  the  debt  was  contract- 
ed whilst  the  bankrupt  w  as  in  trade, 
it  is  sufficient,  although  it  have 
since  merged  in  a  higher  security. 
Ibid* 

S.  P.  Ambrose  v.  Clendon,  Cas. 
temp.  Hardw.  267,  8 ;  S.  C.  2 
Stra.  1042. 

57.  But  where  the  bankrupt 
contracts  a  further  debt  after  be 
leaves  off  trade,  and  pays  money 
without  any  direction  as  to  its  ap- 


plication, the   payment  shall  be 

set  against  the  old  debt.     IbicL 

S.  P.  Meggot  v.  Mills,  1  Lord 
Raym.  286,  7  ;  Anon,  but  S.  C. 
and  S.  P.  Comb.  4<<3. 

58.  An  acknowledgment  made 
by  the  bankrupt,  atony  time  before 
the  suing  out  of  the  commission,  is 
sufficient  evidence  of  the  petition- 
ing creditor's  debt.  Dowton,  et 
alt.  v.  Cross,  esq.  Sheriff  of  Bed- 
fordshire, 1  Esp.  168.  Kenyon, 
C.J.  1794. 

And  see  Brett  v.  Levett,  13 
East,  213, 214 ;  Chapman  v.  Gard- 
ner, <J  H.  Bla.  279.  post,  68, 69, 
78,  79. 

59.  Payment  of  money  to  peti- 
tioning creditor,  after  the  suing  out 
of  a  commission,  renders  the  com- 
mission supersedeabUj  under  5  Geo. 
2.  cap.  30.  sect.  24.  but  not  ipso 
facto  void.  Garratt,  et  alt.  assign- 
ees of  Sadler  v.  Sir  TheophiTus 
Biddulph,  4  Esp.  104.  Le  Blanc, 
J.  1802. 

60.  Semble,  that  a  warrant  of  at- 
torney is  debitum  in  prasenti,  suffi- 
cient to  support  a  commission, 
though  it  appear  by  the  defeazance 
to  be  given  merely  as  a  security  a- 
gainst  the  running  acceptances  of 
the  conusor.  Miles  and  another 
v.  Rawly  ns  and  another,  Sheriff  of 
Middlesex,  4  Esp.  194.  Ellenbor- 
ough,  C.J   1802. 

6 1  •  A  parly  who  has  received  a 
dividend  under  a  composition  deed, 
executed  after  an  act  of  bankrupt- 
cy, of  which  be  was  ignorant,  is  a 
good  petitioning  creditor.  Doe 
and  Pitcher  v.  Anderson,  1  Stark. 
26  2.     Ellenborough,  C.  J.  1 8 1 6. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.     Ibid. 

62.  Stcus,  If  the  assignment  be 
the  act  of  bankruptcy  relied  on.  lb. 

63.  A.  B.  and  C.  cannot  be  pe- 
titioning creditors,  in  respect  ot  a 
bill  drawn  by  them,  and  accepted 
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by  the  bankrupt,  if  it  appears  that 
A.  engaged  to  provide  for  the  ac- 
ceptances when  they  should  be- 
come due,  although  such  engage- 
ment were  made  in  fraud  of  his 
partner.  Richmond  v.  Heapy  and 
another,  1  Stark.  109.  Ellenbor- 
ough, C.J.  1816. 

64.  A  debt  owing  to  the  credi- 
tor jointly  with  another  person, 
who  does  not  expressly  concur  in 
the  petition,  will  not  support  a  com- 
mission. Brickland  (or  Buckland , 
and  others,  assignees  of  Mason  v. 
Newsome,  late  Sheriff  of  Surrey,  1 
Campb.  474.  Ellenborough,  C. 
J.  Guildford,  1808. 

And  the  court  of  C.  P.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
Ibid,  and  1  Taunt.  477. 

65.  A  factor  who  sells  goods, 
without  naming  his  principal,  is  a 
good  petitioning  creditor,  inasmuch 
as  he  might,  have  sued  the  vendee. 
Sadler,  assignee  of  Knight,  v. 
Leigh  and  another,  4  Campb.  195. 
Ellenborough,  C.  J.  1815. 

And  see  Agent,  C.  (a)  ;  F. 

66.  But  as  soon  as  the  principal 
interposes,  the  right  of  the  factor 
ceases.    Ibid. 

But  see  Agent,  F. 

67.  A  person  who  sells  goods, 
to  be  paid  for  by  a  bill  at  four 
months,  cannot  sue  out  a  commis- 
sion of  bankrupt  until  such  bill  has 
been  given,  or  the  four  months  are 
folly  expired.  Cothay  and  others, 
assignees  of  Wilson,  v.  Murray,  1 
Camp.  335.  Ellenborough,  C.  J. 
1808. 

68*  The  petitioning  •  creditor's 
debt  is  sufficiently  proved  by  en- 
tries in  the  bankrupt's  books,  post- 
ed by  himself,  before  the  act  of 
bankruptcy.  Watts  and  others, 
assignees,  &c.  v.  Thorpe,  1  Camp. 
376.     Ellenborough,  C.J.I  808. 

69.  Notwithstanding  the  46  Geo. 
3.  cap.  135,  sect.  5,  it  is  necessary 


that  the  petitioning  creditor's  debt 
should  have  existed  at  the  period 
of  the  act  of  bankruptcy  ;  and  it  is 
not  sufficient  that  it  accrued  previ- 
ously to  the  issuing  of  the  commis- 
sion. Elias  Moss  v.  Smith,  esq. 
and  another,  Sheriff  of  Middlesex, 
I  Campb.  489.  Ellenborough,  C. 
J.  1 808. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ibid. 

And  see  Wydown's  case,  14  Ves. 
80, 3.  Beardraore  v.  Shaw,  1  N. 
R.  263. 

But  it  is  sufficient  that  such  debt 
vests  in  the  petitioning  creditor  be- 
fore the  commission  is  sued  out. 
Bingley  v.  Maddison,  Co.  B.  L. 
24.  B.  R.  M.  1 783.  ante,  58,  post, 
78,  79. 

70.  Therefore  where  the  debt 
is  a  bill  drawn  by  the  bankrupt  in 
favour  of  A.,  and  indorsed  to  the 
petitioning  creditor,  it  must  be 
shewn  to  have  been  so  indorsed  be- 
fore the  6uing  out  of  the  commis- 
sion. Rose  and  another,  assignees 
of  Clausey,  a  bankrupt,  v.  Row- 
croft,  4  Campb.  245.  Gibbs,  C. 
J.  1815. 

71.  An  entry  in  a  trader's  book, 
made  some  months  before  an  act  of 
bankruptcy,  is  prima  facie  evidence 
of  a  debt,  subsisting  at  the  time  of 
the  bankruptcy.  Jackson  and  oth- 
ers, assignees  of  Robinson,  v.  Ir- 
win and  others,  2  Campb.  49.  El- 
lenborough, C.  J.  1 809. 

Ace.  Ewer  v.  Preston,  Cases 
temp.  Hardw.  378. 

And  see  Evidence,  I.  (b). 

72.  By  5  Geo.  2.  cap.  30,  s.  25, 
the  petitioning  creditor  is  made  sole- 
ly liable  to  the  payment  of  the  ex- 
penses incurred,  in  suing  out  and 
prosecuting  the  commission,  until 
assignees  are  chosen.  Where, 
therefore,  the  petitioning  creditor 
is  appointed  co-assignee,  an  action 
for  these  expenses  will  not  lie  a- 
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gainst  all  the  assignees  jointly. 
FinchettjgenU  one,  &c.  v.  How 
and  Jan-alt,  2  Campb.  275.  Ellen- 
borough,  C  J.  1 809. 

73.  The  petitioning  creditor  is 
liable  lor  the  messenger's  charges, 
and  not  the  solicitor  who  immedi- 
ately employs  him.  Hart  v. 
White,  Holt,  376.  Gibbs,  C.  J. 
1816. 

And  see  Hartup  v.  Jukes,  2.  M. 
and  S.  438. 

74.  Where,  in  an  action  by  as- 
signees,  the  defendant  gives  no  no- 
tice under  49  Geo.  3.  cap.  12},  s. 
10,  ui  his  intention  to  dispute  the 
petii::ii  -creditor's  debt,  1  he  debt 
is  sufiic  i«  fj'J}  proved  by  the  depo» 
sition  oi'  !h''  petitioning  creditor 
himself,  ap^itring  on  the  face  of. 
the  proceedings  ;  though,  if  such 
notice  had  been  given,  he  would 
not  have  been  a  competent  witness 
to  support  the  commission  viva  voce. 
Bisse  and  others,assignecs  of  Stokes, 
v.  Randall,  2  Campb.  493*  Law- 
rence, J.  Monmouth,  1810. 

75.  5  Geo.  2.  c.  30.  s.  45.  as  to 
taxation,  by  a  Master  in  Chancery, 
applies  only  to  the  protection  of 
the  bankrupt's  estate*  and  not  to 
the  attorney's  right  against  his  em- 
ployers. Tarn,  Gent.  v.  Heys,  1 
St::rk.  278.    Gibbs,  C.  J.  1816. 

76.  Costs  of  messenger's  journey 
to  the  Isle  of  Man,  held  not  recov- 
erable against  petitioning  creditor 
without  a  special  contract.  Bil- 
lings v.  Waters,  1  Stark.  363.  El- 
len borough,  C.J.  1816. 

77.  A  promissory  note,  bearing 
date  before  the  bankruptcy,  is  pri- 
ma fycit  evidence  of  a  debt  prece- 
dent to  bankruptcy.  Taylor  v. 
Kinlock,  I  Stark.  177.  Ellcnbor- 
ough,  C.  J.  1816. 

78.  But  po  letter  or  declaration 
of  the  bankrupt,  after  the  bankrupt- 
cy, is  admissible,  in  confirmation  of 
the  date.    Ifnd>  ante,  58,  68,  69. 


79.  Bat  a  deposition  stating  {he 
debt  to  be  due  before  and  at  the 
time  of  the  issuing  of  the  commis- 
sion is  sufficient.  Clark  and  oth- 
ers, assignees  of  Beverley,  v.  A** 
kew,  1  Stark.  458.  n.  Bayley,  J. 
Durham,  1816. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
Ibid. 

80.  Petitioning  creditor  is  liable 
to  the  messenger  for  necessary  ex- 
penses only, except  by  speciaicon- 
tract.  Billings  v.  Waters,  1  Stark. 
363.    EUenborough,  C.  J.  1816. 

D.  Commission. 

D.  (a)    Under  what  circumstance* 

valid. 

81  -  A  commission  may  be  sup- 
ported on  an  act  of  bankruptcy, 
intelligence  of  which  could  not  have 
reached  London  on*  the  day  the 
commission  issued.  Hopper  v. 
Richmond,  I  Stark.  507.  Ellen- 
borough,  C.J.  1816. 

82.  An  antecedent  act  of  bank- 
ruptcy will  not  defeat  a  commis- 
sion, without  proof  of  a  subsisting 
debt,  capable  of  supporting  a  com- 
mission. Parker  v.  Manning,  2 
Esp.  593,  n.    Kenyon,  C.  J.  1798. 

83.  S.  P.  ruled  in  Miles  and  ano- 
ther v.  Rawlyns  and  another,  She- 
riff of  Middlesex,  4  Esp.  1 94.  El- 
Icnborough,  C.  J.  1802. 

And  sec  Donovan  v.  Duff,  9 
East,  21. 

84.  And  it  was  doribted,  whether 
even  this  double  proof  ought  to  be 
considered  sufficient,  without  shew- 
ing a  prior  commission  actually  su- 
ed out.    Ibid. 

Sed  vide  the  opinion  of  Eldon, 
C.  in  Rex  v.  Bullock,  1  Taunt.  72, 
88,  and  14  Yes.  452,  67.  Beard- 
more  v.  Sbaw,  1  N.  R.  263. 

85.  Act  of  bankruptcy  at  Don- 
caster,  21st   July.      Commission 
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dated  28d  July*  And  held,  that 
where  the  act  is  in  fact  prior  to 
the  commission,  the  time  in  which 
the  news  of  it  would  reach  London 
need  not  be  inquired  into.    Hop- 

Er  v.  Richmond,  1  Stark.  507. 
len borough,  C.  J.  1810. 

D.  (b)  By  whom  it  may  be  impeached* 

86.  Proving  under  the  commis- 
sion, does  not  estop  a  creditor  from 
impeaching  the  commission  in  an 
action  brought  against  him  by  the 
assignees.  Stewart  et  al.  assignees, 
v.  Richman,  1  Esp.  108.  Kenyon, 
C.  J.  1794. 

87.  S.  P.  Cont.  per  Lord  Mans- 
field in  Walker  v.  feurnell  Dougl. 
305  (319)  and  in  Collins,  v.Forbes. 
3  T.  R.  322 ;  S.  P.  ace.  Hope  v. 
Fletcher ;  Selw.  238. 

Nor  is  it  even  prima  facie  evi- 
dence ;  Rankin  v.  Horner,  16 
East  191. 

88.  Proof  of  an  antecedent  act 
of  bankruptcy,  and  of  a  debt  upon 
which  a  commission  might  have  is- 
sued, was  ruled  to  be  sufficient  to 
support  an  ejectment  on  the  demise 
•fthe  bankrupt  against  the  assignees. 
Doe  d.  Hunter,  et  alt.  v.Boulcott  et 
alt.  2  Esp.  59$.  Eyre,C.  J.  1798.. 

89.  But  it  has  since  been  deter- 
mined, that  neither  the  bankrupt, 
nor  any  one  claiming  under  him, 
can  set  up  a  prior  act  of  bankrupt- 
cy. Mercer  v.  Wise  et  alt.  3  Esp. 
219.  Kenyon,  C.  J.  Maidstone, 
1800. 

Ace.  Donovan  v.  Duff,  9  East, 
21, 2.  Rex  v.  Bullock,  1  Taunt. 
80,6,94. 

90.  A  person  declared  a  bank- 
nipt  does  not  preclude  himself 
from  contesting  the  legality  of  the 
commission,  by  surrendering  under 
it.    Ibid.        J  * 

Ace,  ex  parte  Jones,  1 1  Ves.  409. 

91.  Nor  by  the  formal  words  of 
»  petition  for  enlarging  the  time  for 


his  surrender,  stating  that  he  has 
been  duly  declared  a  bankrupt. 
Ibid. 

92.  Secusi  where  he  obtains  his 
discharge  out  of  custody  in  an 
action  by  a  judge's  order,  on  the 
ground  of  his  bankruptcy.  Goldie 
v.  Gunston  and  others,  4  Campb. 
38 1 .     Ellenborough,  C.  J.  1 8 1 6. 

93.  Semble,  that  on  an  indict* 
ment  for  perjury  by  a  bankrupt, 
in  passing  his  last  examination,  it  is 
necessary  to  go  into  strict  proof  of 
the  bankruptcy.  Rex  v.  Punshon, 
3  Campb.  96.  Ellenborough,  C. 
J.  1811. 

D.  (c)  How  contested. 

94.  Evidence  may  be  given  to 
defeat  the  certificate,  though  it  may* 
indirectly  have  the  effect  of  im- 
peaching the  commission.  Bates* 
son  v.  Hartsink,  et  alt.  4  Esp.  43. 
Kenyon,  C.J.  1801. 

95.  Defendant  pleaded  to  an 
action  at  the  suit  of  assignees,  be- 
fore 49  Geo.  3.  cap.  121,  sect.  10. 
Htld,  that  the  defendant  not  hav- 
ing applied  for  leave  to  withdraw 
his  plea,  and  plead  At  novo,  could 
not  compel  the  plaintiffs  to  prove 
the  trading,  &c.  Wilcock,  assign- 
ee of  Westmacott,  v.  Smith,  2 
Campb.  184.  Ellenborough,  C 
J.  1809. 

96.  S.  P.  ruled  in  Clarkson  v. 
Dadds,  2  Campb.  184,  n.  Mans- 
field, C.J.  1809. 

97.  The  statute  extends  to  cases 
where  servants  of  the  assignees  are 
joined  with  tbem  in  the  action. 
Gilman  v.  Cusins  and  three  others, 
2  Stark,  1 82.    Bailey,  J.  1 8 1 7. 

98.  The  notice  of  disputing  the 
validity  of  the  commission,  is  not 
to  be  considered  as  part  of  the  de- 
fendant's case,  but  may  be  proved 
as  soon  as  the  assignees  attempt  to 
make  out  a  prima  facie  case  by 
producing  the   commission*     De 
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Channe  and  Waiae,  assignee  and 
assignees,  v.  Lane,  2  Campb.  324. 
Ellenborough,  C.  J.  1809. 

99.  A  defendant  who  has  plead- 
ed without  notice  to  dispute,cannot, 
even  before  the  time  for  pleading 
has  expired,  redeliver  his  plea 
with  notice.  He  must  move  to 
withdraw  his  plea,  and  plead  de 
novo.  Poole,  assignee  of  Lukin,  v. 
Bell  and  another,  1  Stark.  328. 
EUenborough,  C.  J.  1816. 

100.  Though  the  statute  requires 
the  notice  by  a  defendant  to  be 
given  "  at  or  before  the  time  of  his 
pleading  to  the  action,"  yet  where 
the  defendant  withdraws  his  plea, 
and  pleads  de  novo,  notice  given 
with  the  second  plea  will  be  suffi- 
cient.   Ibid. 

101.  Notice  by  a  plaintiff  to 
dispute  bankruptcy,  served  at  the 
time  when  the  issue  is  delivered 
with  notice  of  trial,  is  too  late. 
Richmond  v.  Heapy  and  another, 
4  Campb.  207.  EUenborough,  C 
J.  1815. 

And  see  Manning's  Exchequer 
Prac.  272. 

102.  Where  no  such  notice  has 
been  given,  the  bankruptcy  is  suf- 
ficiency proved  by  putting  in  the 
proceedings  under  the  commission, 
and  shewing  that  they  came  out  of 
the  hands  of  the  solicitor;  or  where 
the  solicitor  has  been  changed,  by 
proving  the  signature  of  one  of  the 
commissioners.  Collinson  and  an- 
other, assignees  of  Newman  v.  Hil- 
lear,  3  Campb.  30.  EUenborough, 
C.J.  1311. 

103.  But  the  court  is  not  conclud- 
ed from  saying  that  the  proceed- 
ings do  not  disclose  a  sufficient  act 
of  bankruptcy.  Brown  and  an* 
other,  assignees  of  Riorden  v.  For- 
estall and  another,  Holt,  190. 
Gibbs,  C.J.  1816. 

104.  In  an  action  of  trespass, 
brought  by  the  bankrupt  against 


his  assignees  for  the.  purpose  of 
trying  the  validity  of  the  commis- 
sion, this  notice  is  necessary,  al- 
though the  defendants  are  not  de- 
scribed as  assignees  on  the  record. 
Simmonds  v.  Knight  and  another, 
3  Campb.  2a  1.  EUenborough,  C« 
J.  1812. 

105.  And  if  the  notice  refers  on- 
ly to  the  act  of  bankruptcy,  and 
depositions  on  the  file  of  the  pro- 
ceedings are  read  to  prove  the 
trading  and  petitioning  creditor's 
debt,  the  whole  of  the  proceedings 
are  not  to  be  considered  in  evi- 
dence. Bluck  v.  Thonie  and  an- 
other, 4  Campb*  191.  EUenbor- 
ough, C.  J.  1815. 

106.  To  entitle  the  plaintiff  to 
inspect  other  depositions,  he  must 
call  for  them  as  part  of  his  case.  lb. 

E.  Operation  of  the  assignment 
upon  property  in  the  hands  or 
the  bankrupt. 

E.  (a)  As  vendee. 

107.  If  A.  deliver  goods  to  B. 
upon  a  contract  of  sale,  the  pro- 
perty is  changed  by  the  delivery, 
though  the  goods  were  obtained  by 
B.  with  intent  to  defraud  A.  ; 
therefore  the  latter  cannot  take 
them  back  after  an  act  of  bank- 
ruptcy. Milward,  assignee  of 
Gates,  v.  Forbes,  4  Esp.  171.  El» 
lenborough,  C.  J.  1 802. 

108.  An  uncertificated  bankrupt 
takes  a  shop  in  his  own  name,  and 
orders  goods  in  the  name  of  his  son, 
who  lives  with  him :  the  goods 
are  principally    supplied  on  the 

Siarantee  of  the  father.  Held, 
at  the  son  might  sue  the  assig- 
nees for  seizing  the  goods.  Davis 
v.  Living  and  others,  Holt,  275. 
Gibbs,C.  J.  1816. 

-■  E.  (b)  As  indorsee. 

109.  A.,  upon  fake  pretence*, 
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obtains  a  bill  from  B.,  an  bfe  assig- 
nees receive  the  amount.  This  is 
money  had  and  received  by  the  as- 
signees to  B.'s  use.  Harrison  v. 
Walker  and  another,  assignees  &c. 
Peake,  111.    Kenyon,  C.  J.  1 792. 

And  see  Willis  v.  Freeman,  13 
East,  6  >6. 

-  110.  Bills  discounted  by  bank- 
ers, who  credit  the  customer  for 
the  amount,  after  deducting  the 
discount,  pass  to  their  assignees, 
although  the  balance  of  accounts 
was  in  favour  of  the  customer. 
Carstairs  and  others,  assignees  of 
Kensington  and  Co.  v.  Bates,  3 
Campb.  302.  Ellenborough,  C. 
J.  1813. 

And  see  Tooke  v.  Hollingwortb, 
5  T.  R.  -216  ;  S.  C.  in  error,  2  H. 
Bhu  501  ;  Bent  v.  Pollen,  »  T.  R. 
494  ;  Scott  v.  Surman,  Wills,  400, 
7 ;  Parke  v.  Eliason,  1  East,  *>4  4  ; 
Giles  v.  Perkins,  0  East,  12 ;  Wil- 
liams v.  Everett,  14  East,  ./ft'2 : 
Scott  v.  Franklin,  16  East,  4 2 J. 
Bills  and  notes,  C.  (b) 

E.  (c)  As  reputed  owner* 

111.  Assignees  cannot  maintain 
trover  for  a  ship  of  which  bank- 
rupt was  never  the  registered  own 
er,  although  defendant  claims  un- 
der the  bankrupt.  Taylor  v.  Kin- 
loch,  Stark.  1 7  7 .  Ellenborough, 
C.J.  laitf. 

1-2*  The  property  in  goods  sent 
by  wholesale  dealers  to  a  shop- 
keeper, on  tale  or  return^  vests  in 
his  assignees.  Livesay  v.  Hood 
and  others,  assignees  of  Almond, 
2  Campb.  »3.    Lawrence,  J.  I  SOU. 

1 13.  S.  P.  Gibson  v.  Bray  and 
another,  1  Holt,  65ti.  Gibbs,  C. 
J.  1417. 

See  Holroyd  v.Gwynne,*2  Taiin. 
176,9;  Godfrey  v.  'Furzo,  3  P. 
Wins.  18a ;  Mace  v.  Cad*U,Cowp. 
233. 


114.  Under  a  ju  fa.  against  a 
trader,  the  sheriff  i  of  Cumberland) 
makes  out  a  warrant,  directed  to 
the  trader's  shopman  and  another 
person,  by  whom  the  business  is 
conducted  in  the  usual  way,  but 
without  the  interference  of  the  tra- 
der, who,  on  the  following  day, 
commits  an  act  of  bankruptcy. 
This  is  a  continuation  of  the  pos- 
session of  the  master,  and  the 
goods  pass  to  his  assignees.  Jack- 
soft  and  others,  assignees  of  Robin- 
son v.  Irwin  and  others,  2  Campb* 
48.     Ellenborough,  C.  J.  1 809. 

And  see  Horn  v.  Baker,  9  East, 
215  ;  Thackthwahe  v.  Cock,  3 
Taunt.  487. 

ll/).  So  where  the  warrant  is 
directed  to  a  regular  officer  who 
enters.  Toussaint  v.  Hartop,  Holt, 
33%     Gibbs,  C.J.  1816. 

116.  Evidence  of  reputed  own- 
ership in  the  bankrupt  may  be  re- 
butted by  evidence  of  a  contrary 
reputation  of  ownership  in  the  true 
proprietor.  Gurr  v.  Rutton,  Holt, 
327.     Gibbs,  C.J.  1816. 

N.  And  where  the  joint-stock  in 
trade  of  A.  and  B.  is  in  the  posses- 
sion of  A.  alone,  who  is  the  only 
ostensible  partner,  the  interest  of 
B.,  the  dormant  partner,  does  not 
vest  in  the  assignees  of  A. ;  the  in- 
terest of  A.,  in  the  joint  property, 
being  equally  inconsistent  with  a 
true  and'  independent  ownership, 
and  a  fraudulent  possession.  Cald- 
well v.  Gregory,  1  Price,  119. 

E.  (d)  As  trustee. 

1 1 7.  The  payees  of  a  bill  de- 
livered it  over  tor  a  valuable  con- 
sideration, but  forgot  to  indorse  it. 
After  the  bankruptcy  one  of  them 
indorsed  the  bill.  The  indorse- 
ment was  held  regular.  Smith  v. 
Pickering,  Peake,  50.  Kenyon, 
C.  J.  1791. 
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S.  P.  ex  parte  Greening,  13  Ves. 
206;  Cullen,  100;  1  Mont.  142. 
And  see  13  Ves.  122. 

1 1 8.  So  where  a  bill  was  deliv- 
ered with  the  intent  of  transferring 
the  property  more  than  two  months 
before  a  commission  issued,  but  was 
not  actually  indorsed  till  within  the 
two  months,  it  was  held,  that  the 
indorsement  had  relation  to  the  de- 
livery, and  that  the  transaction 
was  within  46  Geo.  3.  cap.  1 35.  s. 
1.  Anonymous,  I  Campb.  492. 
Ellenborough,  C.  J.  1808. 

119.  Possession  by  the  bank- 
rupt, of  goods  which  come  to  his 
wife  as  administratrix,  where  some 
of  the  next  of  kin  are  infants,  will 
not  vest  the  property  in  the  assign- 
ees. Viner,  administratrix,  v.  Ca- 
dell,  3  Esp.  88.     Eldon,   C.  J. 

1800. 

120.  But  if  she  takes  a  benefi- 
cial interest  in  the  property,  her 
own  share  pas&s  to  the  assignees, 
who  become  tenants  in  common 
with  her  in  her  representative  ca- 
pacity.  Ibid. 

121.  A  lease  is  deposited  as  a 
security,  but  no  assignment  is  exe- 
cuted. StmbU,  that  the  equitable 
interest  of  the  pledge  is  not  of  such 
a  nature  as  to  reduce  the  estate  of 
the  pledgor  to  a  naked  trust,  which 
would  not  pass  to  his  assignees. 
Doe  d.  Maslin,  et  alt.  assignees  of 
W.  Smith,  v.  Roe,  5  Esp.  105. 
Ellenborough,  C.  J.  1804. 

And  see  Carpenter  v.  Marnel,  3 
Bos.  and  Pul.  40 ;  Russell  v.  Rus- 
sell, 1  Bro.  C.  C.  269 ;  Arden  v. 
Watkins,  3  East,  317;  ex  parte 
Wetherell  1 1  Ves.  398,  401 ;  ex 
parte  Haigh,  ibid.  404  ;  ex  parte 
Finden,  ibid.  405  ;  Norris  v.  Wil- 
kinson, 12  Ves.  192  ;  ex  parte 
Mountfort,  14  Ves.  606;  ex  parte 
Tayler,  16  Ves.  434  ;  ex  par U 
Langston,  1 7  Ves.  227 ;  S.  C.  1 
Rose.  26;  Williams  v.  Everett,  14 


East,  594;  ex  parte  Kensington,  2 
V.  and  B.  83. 

E.  (e)   Where  no  beneficial  inttraU 

122.  An  accommodation  accep- 
tance in  the  hands  of  the  drawer 
does  not  pass  to  his  assignees;  it 
may  therefore  be  indorsed  by  him 
for  value  after  an  act  of  bankrupt- 
cy. Wallace  v,  Hardacre,  1 
Campb.  46.  Ellenborough,  C.  J. 
1807. 

Ace.  Willis  v.  Freeman,  12  East, 
656. 

1 23.  A  policy  of  insurance  ef- 
fected by  a  trader  on  his  own  life, 
passes  to  his  assignees,  unless  they 
expressly  renounce  their  claim  to 
it.  Schondler  and  another,  assign* 
ees  of  Davis,  v.  Wace,  1  Campb. 
487.    Ellenborough,  C.  J.  1 808. 

124.  Where  the  assignees  of  a 
bankrupt  termor  put  up  the  lease 
for  sale,  and  receive  a  deposit  from 
a  purchaser,  they  are  liable  as  as- 
signees of  the  lease,  unless  they 
shew  that  the  contract  of  6ale  has 
been  rescinded.  Hastings  aitd  oth- 
ers v.  Wilson  and  others,  Holt. 
290.    Gibbs,  C.J.  1816. 

E.  (f)  Upon  partnership  property 

125.  A  transfer  of  partnership 
property,  after  an  act  of  bankrupt- 
cy by  one  partner,  is  valid  for  a 
moiety.  Whitwell  and  others,  as- 
signees of  Stevens  and  Hattcrley, 
v.  Thompson,  1  Esp.  68,  72.  Ken- 
yon,  C.  J.  1 793. 

Sed  vide  Ramsbottom  v.  Lewis, 
post,  G.(c)  177. 

F.  Assignees. 

F.  (a)  Authority  of  assignees. 
3  Taunt.  440. 

1 26.  One  assignee  may  g}V*  a 

S»d  discharge  for  a  debt  owing  to 
e  estate,  without  the  concurrence 
of  his  co-assignees.      Smith  and 
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others  v.  Jamesons,  1   Esp.  114. 
Kenyon,C.  J.  1794. 

S.  P.  coat.  Carr  v.  Read, 3  Atk. 
695. 

127.  Steus,  where  the  other  as- 
signees have  expressly  dissented. 
Bristow  and  others,  assignees  of 
Clark  and  Gilsonr,  v.  Eastman,  1 
Esp.  1 72, 4.    Kenyon,  C.  J.  1 794. 

128.  A  release  executed  by  one 
assignee,  in  the  presence  of  a  co- 
assignee,  binds  both.  Williams  v. 
Walsby,  4  Esp.  220.  Ellenbor- 
ough,  C.  J.  1802. 

Ace.  Lord  Lovelace's  case,  W. 
Jon.  268.  Ball  v.  Dunsterville,  4 
T.  R.  313. 

And  see  Anon  cited  in  2  Free- 
man,  215.    Bowyerv.  Peake. 

1 29.  But  if  the  co-assignee  be 
absent,  there  must  be  an  authority 
under  seal.  Ibid,  Harrison  y. 
Jackson,  7  T.  R.  207,  ace 

F.  (b)  ActUmt  by  assignees. 

130.  Where  a  party  has  sold 
mods,  however  much  under  value, 
Sis  assignees  cannot  recover  the 
difference  as  money  had  and  re- 
ceived to  their  use.  Hogg  and 
others,  assignees,  v.  Mitchell,  1 
Stark.  241.  Elienborough,  C.  J. 
1816. 

131.  Qu.  whether,  after  the  re- 
moval of  one  assignee,  for  not  ac- 
counting for  monies  received  by 
him,  the  remaining  assignee  may 
have  an  action  for  money  had  and 
received  for  the  amount.  Wray, 
assignee,  &c.  v.  Barwis,  Peake,  69. 
Kenyon,  C.J.  1791. 

132.  S.  P.  raised,  and  the  action 
considered  to  be  maintainable  at  ni- 
si prius,  and  by  the  court,  upon  an 
application  for  a  new  trial,  though 
nothing  was  decided  on  this  point. 
Smith  and  others,  assignees  of 
Lewis  and  Potter,  v.  Jameson  and 
another,  Peake,  213*  Kenyon*  C. 
J.  1794. 

10 


S.  C.  5T.  R.  601,3. 

133.  A  debtor  cannot  resist  pay- 
ment on  the  ground  that  he  has  no- 
tice that  the  creditor  is  insolvent, 
and  that  he  is  consequently  liable 
to  be  called  upon  again  by  the  as- 
signees, in  case  it  should  appear  that 
an  act  of  bankruptcy  had  been  com- 
mitted. Prickett  and  Carruthers, 
and  others,  assignees  of  Hallidav, 
v.  Down  and  others,  3  Campb. 
131.     Elienborough,  C.  J.  1811. 

S.  P.  per  Grant,  M.  R.  1 4  Ves. 
557. 

Sect**,  of  an  executory  contract, 
Reader  v.  Knatchbull,  5  T.  R.  218 
n;  Partridge  v.  Sowerby,  3  Bos. 
and  Pul.  172;  Lowes  v.  Lush,  14 
Ves.  547  ;  Franklin  v.  Lord 
Brownlow.     Ibid.  550. 

And  see  Foster  v.  Allanson,  2 
T.  R.  479,  82, 3. 

134.  Assignees  of  A.  and  B.  may 
sue  for  a  debt  due  to  the  separate 
estate  of  A.  without  naming  B. 
Stonehouse  and  another,  assignees 
of  Capiet  v.  De  Silva,  3  Campb. 
399.    Elienborough,  C.  J.  1 8 1 3  • 

135.  Upon  an  issue  on  a  plea 
of  payment  to  debt  on  bond  at  the 
stttt-of  the  assignees  of  the  obligee, 
the  assignment  is  admitted.  Cors* 
bie  v.  Oliver,  1  Stark.  76.  El* 
lenborough,  C.J.  1815. 

136.  In  an  action  by  assignees, 
^defendant  cannot  establish  a  plea 
of  set  oflTby  merely  proving  that 
his  cross  demand  has  been  allow- 
ed by  the  commissioners.  Pizie 
and  another  v.  Mennett,  3  Campb. 
279.    Elienborough,  C.  J.  1 8 1 2. 

137.  Assignees  cannot  sue  for 
money  received  in  payment  of  a 
bill  indorsed  by  the  bankrupt  to  a 
creditor,  after  act  of  bankruptcy. 
They  must  bring  trover.  Waller 
and  another,  assignees  of  Smith,  v. 
Drakeford,  1  Stark.  481,  £lta»* 
borough,  C.J.  1816« 
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And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

N.  By  bringing  an  action,  ex 
contractu,  the  assignees,  even 
though  they  lay  the  contract  as 
made  with  themselves,  affirm  the 
act  of  the  bankrupt,  and  thereby 
entitle  the  defendant  to  the  right 
of  retaining  in  satisfaction  of  his 
debt  or  setting  off  against  it.  Smith 
v.  Hodgson,  4  T.  R.  211.  But,  in 
an  action  of  trover,  no  set  off,  eith- 
er under  2  Geo.  II.  cap.  22.  and  8 
Geo.  II.  cap.  24.  or  under  5  Geo. 
II.  cap.  30.  would  be  allowed.  Wil- 
kins  v.  Carmichael,  Dough  101. 
And  see  Thompson  v.  Frere,  10 
East,  418.  Stainforth  v.  Fellowes, 
1  Marshall,  184. 

F.  (c)  Liability  of  assignees* 

138.  A  trader  obtains  a  bill  from 
J.  S.  by  fraud,  and  becomes  bank- 
rupt. The  amount  is  paid  to  the 
assignees.  This  is  money  receiv- 
ed by  them  to  the  use  of  J.  S. 
Harrison  v.  Walker  and  another, 
assignees, &c.  Peake,  111.  Ken- 
yon,  C.  J.  1792. 

But  it  is  said  to  have  been  held 
that  it  is  necessary  to  shew  that 
the  assignees  had  notice  of  want 
of  title  in  the  bankrupt.  Kieran 
t  v.  Johnson  and  another,  assignees 
of  Macmaster,  1  Stark.  109.  Bay- 
ley,  J.  1815. 

And  see  Willcs  v.  Freeman,  1 2 
East  656. 

139.  Assignees  may  be  sued  for 
travelling  expenses  of  a  witness, 
after  allowance  by  the  commis- 
sioners. Yarker  v.  Bo: ham  et  alt. 
1  Esp.  64.     Kenyon,  C.  J.  17  93. 

140.  Although  the  wiUiess  be  al- 
so a  creditor.     Ibid* 

141.  And  the  proceedings  under 
th&  commission  need  not  be  produ- 
ced* .  Ibid* 

142.  The  assignees  of  a  bank- 
rupt termor,  are  not  liable  to  the 


performance  of  covenants,  unless 
they  take  possession.  Bourdilkm 
v.  Dal  ton,  et  alt.  Peake,  238.  and 
1  Esp.  233.     Kenyon,  C.  J.  1 794. 

Ace.  Turner  v.  Richardson,  7 
East,  339;  S.  C.  3  Smith,  330. 

And  see  Helier  v.  Casebert,  1 
Lev.  127:  Billinghurst  v.  Speer- 
man,  1  Salk.  297  ;  Buckley  v.  Pirkt 
Ibid.  317.  Thomas  v.  Pemberton, 
7  Taunt.  206. 

143.  Assignees  of  lessee  chosen 
on  the  8th,  allowing  his  cows  to  re- 
main on  the  premises  till  the  10thf 
and  ordering  them  to  be  milked 
there  on  the  9th,  become  tenants 
to  the  lessor ;  and  if  the  cows  be 
removed  on  the  10th,  to  avoid  a 
distress,  he  has  a  right  to  follow 
them,  under  11  Geo.  2.  c.  19. 
Welch  and  another  v.  Myers,  4 
Campb.  368.  Ellenborough,  C.  J. 
1816. 

144.  Merely  omitting  to  deliver 
up  the  key,  does  not  amount  to  ta- 
king possession.  Wheeler  v.  Bra- 
mah  and  another,  assignees  of  Bor- 
man,  3  Campb.  Ellenborough,  C. 
J.  1813. 

145.  Nor  a  payment  of  rent 
made  for  the  express  purpose  of 
avoiding  a  distress,  to  which  the 
effects  of  the  bankrupt  are  liable. 
Ibid. 

146.  Assignees  give  directions 
to  the  attorney  originally  employ- 
ed, to  sue  out  the  commission,  point- 
ing out  the  steps  he  is  to  take  in 
the  business,  Tney  are  personally 
liable  for  his  bill,  as  upon  an  orig- 
inal retainer.  Tarn  v.  Heys,  1 
Stark.  278.    Gibbs,  C.  J.  1 81 6. 

147.  Assignees  may  make  them- 
selves liable  to  their  solicitor,  be- 
yond what  a  master  in  chancery 
will  allow  in  taxation,  Finchett 
V.  How  and  Jarratt,  2  Campb.  278. 
Ellenborough,  C.  J.  1 809. 

'  148.  But  semble,  that  they  cap- 
not  charge  the  estate  with  any  fees 
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•or  costs  which  have  not  been  so 
allowed.    Ibid. 

149.  The  provisions  of  5  Gep. 
2.  'cap.  30.  1.  45.  apply  onlj  to 
the  allowance  to  be  made  out  of 
the  bankrupt's  estates,  and  do  not 
affect  the  common  law  liability  of 
the  assignees.  Tarn  v.  Heys  and 
another,  assignees  of  Horrock, 
Holt,  3*78.    Gibbs,  C.  J.  1 8 1 6. 

150.  A  petitioning  creditor, 
though  chosen  joint  assignee,  is 
solely  liable  for  the  expenses  at- 
tending the  issuing  of  the -commis- 
sion ;  and  cannot  be  sued  jointly 
with  his  co-assignees.    Ibid. 

151.  Where  no  notice  of  an  in- 
tention to  dispute  the  commission 
is  given,  the  proceedings  are  prima 

Jacit,  but  not  conclusive  evidence 
of  the  bankruptcy.  Ellis  v.  Shir- 
ley, 3  Campb.  424.  Ellenborough, 
C  J.  1813. 

152.  In  an  action  against  one  as- 
signee for  contributing  at  the  suit 
of  a  co-assigitee,  who  has  been 
compelled  to  pay  the  charges  of 
the  messenger  under  the  bankrupt- 
cy, it  need  not  be  proved  that  the 
defendant  has  in  his  hands  any 
funds  from  the  bankrupt's  estate. 
Hart  v.  Biggs,  Holt,  245.  Gibbs, 
-C.J.  1816. 

G.  Transactions  with  bankrupt, 

WHERE   PROTECTED. 

G.  (a)  Payments  to  Bankrupt. 
(And  see  F.  (b)  133;  Assumpsit. 

153.  A.  being  embarrassed,  sent 

foods  to  B.,  an  auctioneer,  for  sale*. 
Vithin  a  few  days  he  surrendered 
himself  to  prison.;  and  remaining 
there  two  months,  was  declared  a 
bankrupt.  The  goods  were  sold 
whilst  A.  lay  in  prison,  and  the 
proceeds  were  paid  to  his  agent  by 
IB.,  who  had  no  notice  of  Afs  impris- 
onment. Held,  that  the  payment 
was  protected  by  1  Jac.  1  cap.  15. 


s.  14.  Coles  and  another,  assign- 
ees of  Wright,  v.  Robins  andf  oth- 
ers, 3  Campb.  184.  Ellenborough, 
C.J.  1812. 

Sed  vide  Langston  v.  Boylston, 
2  Ves.  101,  5,  6  ;  King  v.  Leith,  2 
T.  R.  141. 

G.  (b)  Payments  by  Bankrupt. 

1 54.  Bankrupt's  wife  was  admit- 
ted to  prove  that  a  payment  was 
made,  in  contemplation  of  bank- 
ruptcy. Jourdaine,  assignee  of 
Nowlan,  v.  Lefevre  and  others,  1 
Esp.  66.     Kenyon,  C.  J.  1793. 

N.  It  is  stated,  that  the  witness 
was  considered  to  stand  indifferent 
with  respect  to  her  husband's  al- 
lowance ;  but  unless  the  estate  paid 
20s.  in  the  pound,  the  defendants, 
the  favoured  creditors,  would  not 
reduce  the  fund  by  their  proof,  in 
the  same  proportion  that  a  recov- 
ery against  them  would  increase  it. 

155.  The  acceptor  of  a  bill  in- 
formed the  holder  before  it  became 
due,  that  he  was  insolvent.  The 
holder  promised,  if  the  bill  was 
regularly  paid,  he  would  guaran- 
tee a  composition  to  the  creditors. 
The  bill  was  paid,  and  the  accept- 
or became  bankrupt.  Held,  a 
fraudulent  preference.  Singleton 
et  alt.  v.  Butler,  3  Esp.  215.  El- 
don,  C.  J.  1 800. 

And  the  court  of  C.  P.  refused 
a  rule  for  a  new  trial.  Ibid,  and  2 
Bos.  and  PuL  283. 

And  see  Smith  v.  Payne,  6  T.  R. 
152. 

156.  'A  payment  made  previ- 
ously to  an  act  of  bankruptcy  to 
an  obligee,  who  presses  for  pay- 
ment before  the  bond  is  forfeited, 
is  good.  Hartshorn  et  alt.  assign- 
ees of  Wright  v.  Slodden,  4  Esp. 
60.  Kenyon,  C.  J.  Maidstone, 
1801. 

And  the  court  of  C.  P.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
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lb.  62.  S.  C.  2  Bos.  and  Pul.  582. 
And  see  Thompson  v.  Freeman, 
IT.  R.  155;  Thornton  v.  Har- 
graves,  7  East,  544,  7  ;  Crosby  v. 
Crouch,  1 1  East,  256. 

1 57.  A  transfer  on  the  eve  of  a 
bankruptcy  is  only  fraudulent  when 
it  is  a  voluntary  act  moving  from 
the  debtor.  Reed  and  another,  as- 
signees of  Proctor  a  Bankrupt  v. 
Avton  and  others,  Holt.  503. 
Wood,  B.  York  Lent  Assures,  57 
Geo.  3.     1817. 

158.  A  trader  in  contemplation 
of  bankruptcy,  voluntarily  sends 
his  clerk  to  make  a  payment  to  a 
creditor;  but  before  the  clerk 
reaches  the  creditor's  house,  the 
creditor  makes  a  personal  demand 
of  the  debt.  Held,  that  notwith- 
standing the  intention  to  give  a 
preference,  the  intermediate  de- 
mand made  the  payment  by  the 
clerk  valid.  Bayley  and  others, 
assignees  of  Pears,  v.  Ballard  and 
others,  1  Campb.  416.  EUenbo- 
rough,  C.  J.  1 808 


Harris,  v.  Phillips  and  another, 
late  sheriff  of  Middlesex,  2  Campb. 
1 29.     Ellenborough,  C.  J.  1 808. 

Sed  vide  49  Geo.  3.  cap.  121. 
sec.  2.  Harwood  v-  Loraas,  11 
East,  127. 

161.  The  issuing  of  the  commis- 
sion means,  in  these  statutes,  mere- 
ly its  passing  the  great  seal.  It  is 
immaterial  whether  it  be  opened 
and  acted  upon  or  not.  Watkins 
and  another,  assignees  of  Bowdler, 
v.  Maund,  3  Campb.  308.  Ellen- 
borough,  C.  J.  1812. 

1 62.  Defendants  accept  bills  for 
the  accommodation  of  a  trader, 
who,  after  a  secret  act  of  bankrupt- 
cy, lodges  money  with  them  to  meet 
their  acceptances.  They  cannot, 
under  5  Geo.  2.  cap.  30.  sec.  28., 
set-off  the  amount  against  their  ac- 
ceptances. Tamplin  and  another, 
assignees,  &c.  v.  Diggins  and  ano- 
ther, 2  Campb.  313^  Ellenbor- 
ough, C.J.  1K09. 

163.  Nor  can  they  retain  it  un- 
der 19  Geo.  2.  cap.  32/feec.  1.  as 


159     To  invalidate  a  payment    money  received  for  or  in  resptct  of 
made  by  a  bankrupt,  more  than    bills    of  exchange,  in    the  usual 


two  months  before  the  date  of  the 
commission,  it  is  not  sufficient  to 
shew  that  the  creditor  had  renew- 
ed bills  for  the  debtor,  in  conse- 
quence of  the  inability  of  the  latter 
to  provide  for  them ;  the  insolvency 
mentioned  in  46  Geo.  3.  cap.  1 35. 
s.  1.  meaning  a  general  inability  to 
answer  engagements.  Anonymous, 
1  Campb.  492.  Ellenborough,  C. 
J.  1808. 

And  see  Bayly  v.  Schofield,  I 
M.  and  S.  338,  353,  4,  5. 

1 60.  Where  the  goods  of  a  trader 
are  taken  after  an  act  of  bankrupt- 
cy, though  the  money  levied  be 
paid  over  to  the  plaintiff  more  than 
two  months  before  the  suing  out  of 
the  commission*  the  payment  is  not 
protected  by  4  6  Geo.  3.  cap.  135 


course  of  trade.     Ibid* 

164.  Still  less  can  bankers  re- 
tain money  paid  to  them  after  an 
act  of  bankruptcy,  for  the  purpose 
of  repaying  advances  made  on  the 
trader's  acceptance  payable  at 
their  shop.  Holroyd  and  others, 
assignees  of  Hall  v.  Whitehead 
and  others,  3  Campb.  530.  Gibbs, 
C.  J.  1814. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  a  new  trial ;  1  Mars. 
128. 

And  see  Pinkerton  v.  Marshall, 
2  H.  Bl.  334.  Harwood  v.  Lo- 
mas,  1 1  East,  1 27. 

G.  (c)  Transfers  from  bankrupt. 

165.  An  assignment  by  an  insol- 
vent trader,  who  has  not  commit- 


s.  1.  Blogg  and  another,assignees  of  ted  an  act  of  bankruptcy,  as  a  se- 
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curity  for  future  advances,  is  valid. 
Wbitwell  and  others,  assignees  of 
Stevens  and  Hattersley,v.  Thomp- 
son, 1  Esp.  68,  72.  Kenyon,  C.  J. 
1794. 

166*  Bankers  discount  bills  for 
A.  and  state  an  account  in  which 
they  give  him  credit  for  the  nett 
proceeds :  whilst  the  bills  are  run- 
ning, A.  becomes  bankrupt;  this  is 
a  case  of  mutual  credit,  and  the 
bankers  are  not  bound  to  come  in 
under  the  commission  upon  the 
bills  which  are  dishonoured.  Ar- 
bouin  and  another,  assignees  of 
Gowen,  a  bankrupt,  v.  Tritton  and 
others,  Holt,  408.  Dallas,  J. 
1816. 

And  see  Olive  v.  Smith,  5 
Taunt.  56. 

167.  If,  before  an  act  of  bank- 
ruptcy, a  trader  place  goods  in  the 
hands  of  a  factor  for  sale,  the  latter 
may  sell  after  the  bankruptcy,  and 
may  retain  the  proceeds  to  answer 
his  own  debt.  Robson  and  anoth- 
er, assignees  of  Blakey,  v.  Kemp 
and  another,  4  Esp.  233.  Ellen- 
borough,  C.  J.  1 802. 

168.  If  a  trader  deposit  a  lease 
as  a  security,  without  executing 
any  assignment  or  mortgage,  no  le- 

Sl  estate  passes  to  the  pledgee. 
>e  d.  Maslin  et  alt.  assignees  of 
William  Smith,  v.  Roe,  5  Esp.  105. 
Ellenborough,  C.  J.  1 804. 

169.  And  sembkj  that  the  equita- 
ble interest  of  the  latter  is  not  of 
such  a  nature  as  to  prevent  the  es- 
tate from  passing  to  the  assignees. 
Ibid. 

And  see  Matthews  v.  Wallwyn, 
4  Yes.  1,  119.  Jones  v.  Gibbons, 
9  Ves.  407, 11. 

170.  A  trader  gives  a  power  of 
attorney  for  the  purpose  of  enabling 
creditor  to  receive  money  for  bis 
own  reimbursement  Money  re- 
ceived under  this  power  after  an 
act  of  bankruptcy,  cannot  be  re- 


tained against  the  assignee.  Ho- 
vilL,  assignee,  &c.  v.  Lethwaite,  5 
Esp.  158.  Ellen  borough,  C.  J. 
1804. 

171.  A.  draws  on  C.  in  favour  of 
B. ;  C.  accepts,  in  expectation  of 
goods  of  A.,  which  do  not  come  to 
his  hands  till  after  A.  has  commit* 
ted  an  act  of  bankruptcy.  This  is 
not  such  a  receiving  by  B.  of  the 
proceeds  of  the  goods  as  will  sub' 

t  ect  him  to  an  action  for  money 
nsid  and  received  at  the  suit  of  A  A 
assignees.  Waller  and  another, 
assignees  of  Smith,  v.  Drakcford,  t 
Stark.  48 1 .  Ellenborough,  C.  J. 
1816. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.    Ibid. 

172.  Assignees  may  maintain 
trover  for  goods  delivered  by  bank- 
rupt, on  sale  or  return,  after  a  se- 
cret act  of  bankruptcy.  Hurst  and 
others,  assignees  of  Foster,  v. 
Gwennap,  2  Stark.  306*  Ellen- 
borough,  C.J.  1817. 

1 73.  A.,  an  insolvent  trader,  re- 
ceives a  remittance  from  B.,  a  cre- 
ditor abroad,  which  he  delivers  Uy 
B.'s  agent,  C.  His  other  creditors 
afterwards  meet  and  consent,  that 
the  bills  remitted  shall  be  deliver- 
ed to  C.  to  hold  for  the  parties  ul- 
timately entitled.  This  is  a  valid 
delivery  to  B. ;  &nd  the  transaction 
is  not  affected  by  the  subsequent 
bankruptcy  of  A.  Graff  and  oth- 
ers, assignees  of  D.  J.  Vairaec 
Hoeven,  v.  Greffulhe,  1  Campb. 
89.    Ellenborough,  C.  J.  1807. 

S.  P.  Atkvns  v.  Barweck,  1  Stra. 
165,  as  explained  in  Cowp.  1*24. 

And  see  Rowe  v.  Dawson,  1 
Ves.  331. 

174.  A  bill  delivered  for  value 
by  a  party,  before  he  becomes 
bankrupt,  may  be  indorsed  by  him 
afterwards.  Smith  et  alt.  v.  Pick- 
ering, Esp.  D.  N.  P.  40.  Kenyon, 
C.J.  I79L 
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And  the  court  refused  a  npw  tri- 1 
ai.    Ibid.  J 

175.  After  an  met  of  bankruptcy 
committed  by  one  partner,  an  in- 
dorsement made  by  another  part- 
ner in  the  name  of  the  firm,  is  void. 
Ramsbottom  and  others  v.  Lewis 
and  others,  I  Campb.  279.  Ellen- 
borough,  a  J.  1803. 

Sed  vide  Thomason  v.  Frere, 

10  East,  418.  Willis  v.  Freeman, 
12  East,  656.  Whinyell  v.  Thomp- 
son, ante  E.  (£)  K 

176.  A.  ships  goods  for  Ham- 
burgh, and  makes  out  the  bills  of 
lading  in  the  name  of  S.  and  M. 
who  have  no  interest  in  the  proper- 
ty, and  deposits  these  bills  of  lading 
with  B.,  as  a  collateral  security  for 
his  acceptance  of  A.'s  drafts.  B. 
pays  his  acceptances,  and  A.  be- 
comes bankrupt;  B.  has  a  legal 
claim  to  the  proceeds  of  the  cargo. 
Favenc  and  others  v.  Hullett  and 
jothers,  1  Campb.  654.  Mansfield, 
C.J.  1808. 

1 77.  Defendant  having  discount- 
ed bills  for  B.  required  a  collateral 
security,  upon  which  B.  at  differ- 
ent times,  brought  goods  to  defend- 
ant in  the  evening,  to  be  sold  to 
cover  the  bilk,  if  dishonoured.  B. 
shortly  became  bankrupt.  Held, 
that  the  depositing  of  tnese  goods 
<a/  the  urgency  of  the  defendant^  was 
not  a  voluntary  preference,  though 
there  was  no  immediate  right  of  ac- 
tion. Crosby  and  another,  assig- 
nees of  Boucher,  v.  Crouch,  V 
Campb.  166*  Ellenborough,  C.  J. 
1808. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  nonsuit, 

1 1  East,  256. 

1 78.  If  a  trader  sell  goods  far 
below  their  value,  neither  he  nor 
his  assignees  can  recover  the  differ- 
ence. Mogg  and  others,  assignees 
v.  MitchellTl  Stark.  241.  Ellen- 
borough.  C.J.  1816. 


179.  A  trader  having  purchased 
goods  on  credit,  and  fraudulently 
resold  them  for  ready  money,  un- 
der their  value;  an  action  for 
goods  sold  and  delivered  cannot 
be  maintained  by  his  assignees, 
against  the  purchaser,  to  recover 
the  difference  between  the  sums 
paid  and  the  value  of  goods.  Bur- 
ra  and  others,  assignees,  <frc. .v. 
Clarke  and  others,  4  Campb.  355. 
Gibbs,C.J.  1815. 

180.  A    transfer  of   property 
made  under  an  apprehension  of 
force,  civil  or  criminal,  is  valid* 
De  Tastet  v.  Carroll,  1  Stark.  88. 
Ellenborough,  C.  J.  1815. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial.    Ibid* 

181.  A.  discounts  a  bill  for  B., 
and  before  it  becomes  due,  has 
reason  to  suspect  that  the  accept- 
ance is  forged.  He  takes  two 
constables  to  an  inn,  where  B.  is* 
Whilst  they  are  in  attendance  be- 
low, he  asks  B.  whether  he  is  a- 
ware  there  is  any  irregularity  in 
the  bill.  B.  says, u  1  am ;  but  the 
whole  shall  be  paid."  A.  insists 
upon  payment  before  B.  left  the 
room :  on  which,  B.  proposes  to 
assign  some  hops,  &c.  lying  in  a 
rented  warehouse.  There  was  ev- 
idence, that  after  the  arrangement 
was  acceded  to,  and  before  the 
bill  of  sale  was  executed,  B.  must 
have  been  aware  the  constables 
were  in  attendance,  as  messages 
were  sent  up  from  them,  to  know 
whether  they  were  wanted.  The 
bill  of  sale  was  held  good  against 
a  subsequent  bankruptcy.  At- 
kins and  others,  assignees  of  Tred- 
gold  v.  Seward  and  others.  Hol- 
royd,  J.  Winchester  Spring  Assiz- 
es.    1819. 

And  see  post  Bills,  B.  (b) 
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182.  A  bankrupt  canriot  sue  his 
assignees  for  his  allowance,  after 
they  have  distributed  all  the  effects. 
Groorae  v.  Potts  et  alt.  executors 
of  John  Neale,  1  Esp.  396.  Ken- 
yon,  C.J.  1795. 

And  see  Executors,  B.  (b)  1 
Trustee  1. 

The  court  of  K.  B.  set  aside  a 
nominal  verdict  for  the  plaintiff,  on 
the  ground  that  he  had  not  obtain- 
ed his  certificate  when  the  final  di- 
vidend was  declared.  6  T.  R.  548. 

And  see  ex  parte  Stiles,  1  Atk. 
208.  49  Geo.  III.  cap.  121,  sect.  12. 

H.  (b)  Interest  in  property  acquired 
after  the  bankruptcy. 

183.1f  an  uncertificated  bankrupt 
sell  to  A.  a  vessel  of  which  he  is 
the  ostensible  owner,  A.  has  a 
rood  title  against  all  persons  but 
the  assignees.  Laroche,  bart.  and 
others,  v.  Wakeman  and  another, 
Peake,  1 40.     Kenyon,  C.  J.  1 792. 

1*4.  An  uncertificated  bankrupt 
may  maintain  an  action  for  work 
done,  and  materials  found,  after  the 
bankruptcy.  Silk  v.  Osborn,  1 
Esp.  1 40.    Kenyon,  C.  J.  1 794. 

S.  P.  as  to  work  done,  Chippen- 
dale v.  Tomlinson,  Co.  B.  L.  446. 

And  see  Coles  v.  Barrow,  4 
Taunt.  767. 

185.  And  for  money  lent  after 
the  bankruptcy.  Evans  v.  Brown, 
1  Esp.  170.  Kenyon,  C.  J.  1 794. 

Sed  vide  Kitchen  v.  Bartsch,  7 
East,  63.  S.  C.  3  Smith,  64. 

1*6.  An  uncertificated  bankrupt 
may  sue  for  the  non-performance 
of  a  contract  for  the  delivery  of 
goods,  entered  into  by  him  sub- 
sequent to  the  bankruptcy,  unless 
the  assignees  interpose.  Peben- 
ming  v.  Roebuck,  Holt,  1 72.  Gibbs, 
C.J.  18  j6. 

H.  (c)  Protection  from  arresU 

187.  Bankrupt  surrenders  with-* 


in  the  42  days.  The  commission* 
ers  may,  without  an  order  from 
the  chancellor,  enlarge  the  time 
for  taking  his  examination ;  and  he 
is  privileged  during  such  enlarged 
time.  Davis  v.  Trotter,  esq.  sher- 
iff of  Surrey,  3  Esp.  40.  Kenyon, 
C.  J.  1 799. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  against  the  sher- 
iff, for  an  escape.  Ibid,  and  8  T. 
R.  475. 

Ace.  ex  parte  Jackson,  15  Yes. 
116,9. 

Sed  vide  ex  parte  Johnson,  14 
Ves.  3G,  40. 

1 88.  A  bankrupt  attending  a  di- 
vidend meeting  several  years  after 
his  last  examination,  is  privileged 
from  arrest.  Arding  v.  Flower  and 
Blackball,  sheriff  of  London,  3 
Esp.  1 )  7.   Kenyon,  C.  J.  R.  1800. 

189.  Though  he  attend  upon  a 
notice  from  the  messenger,  without 
a  summons  from  the  commission- 
ers.    Ibid. 

And  a  nominal  verdict  having 
been  taken  for  the  plaintiff,  the 
court  of  K.  B.  directed  a  nonsuit 
to  be  entered.     8  T.  R.  534. 

And  see  Kenyon  v.  Solomon, 
Cowp.  1 56.  Ex  parte  Gibbons,  1 
Atk.  238.  S.  C.  Co.  B.  L.  1 1 9,  34. 
Ex  parte  Parker,  3  Ves.  551.  S.  C. 
Co.  B.  L.  119,  31.  Darby  v. 
Baugban,  5  T.  R.  209.  Ex  parte 
Wood,  1 8  Ves.  1 . 

H.  (d)  liability  upon  a  nev?  promise* 
And  see  Infant,  A.  (c) 

190.  In  the  case  of  an  ex- 
press promise  after  certificate, 
the  creditor  may  declare  on  the 
original  cause  of  action ;  and 
if  the  certificate  be  pleaded,  the 
subsequent  promise  may  be  given 
in  evidence.  Williams  v.  Dyde 
and  others,  Peake,  66.  Kenyon, 
C.  J.  1791. 

19 J*  6.  P.  ruled  in  Russell  v. 


to 
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Hardman,  ibid.  K.  B.  M.  1792. 
Penn  v.  Rennet,  genu  &c.  &c.  4 
Campb.  20tf. 

And  see  Trueman  v.  Fenton,  1 6 
East,  421,  Cowp.  544  ;  Leaper  v. 
Tatton. 

N.  The  plea  of  bankruptcy  and 
certificate  given  by  !>  Geo.  II.  cap. 
30  sect.  7,  though  it  introduces  new 
matter,  concludes  to  the  country. 
The  plaintiff,  therefore,  has  no  op- 
portunity of  replying  the  subse- 
?uent  promise.  Vide  Miles  v. 
Williams,  1  P  Wms.  249,  58. 

1 92.  But  if  the"  promise  be  only 
conditional,  the  plaintiff  must  de- 
clare specially,  and  prove  the  con- 
dition performed,  renn  v.  Ben- 
sett,  genu  one  &c.  4  Campb.  20  j. 
Ellenborough,  C.  J.  1 8 1 5. 

N.  This  case  is  represented  as 
proceeding  on  a  mis-statement  as  to 
the  form  of  the  plea  of  bankruptcy. 

193.  A  promise  of  payment 
made  by  a  bankrupt  to  a  creditor, 
before  he  has  obtained  his  certifi- 
cate, is  sufficient  to  revive  the  debu 
Roberts,  assignee  of  Robertson,  v. 
Morgan,  2  Esp,  736.  Eyre,  C.  J. 
1T99. 

F94.  And  such  promise  is  not 
destroyed  by  the  certificate  obtain- 
ed afterwards.    Ibid* 

And  see  Ernst  v.  Sciaccaluga, 
Cowp.  527. 

195.  Where  no  notice  to  dis- 
pute is  given,  a  deposition  stating 
an  admission  by  the  bankrupt  of 
having  committed  an  act  of  bank- 
ruptcy, is  insufficient,  unless  shewn 
to  have  been  contemporaneously 
with,  or  immediately  subsequent 
to,  such  act  of  bankruptcy.  Marsh 
and  another,  assignees,  v.  Meager, 
1  Stark.  3*3.  Ellenborough,  C. 
J.  1816. 

196.  A  general  assertion  by  a 
certificated  bankrupt,  that  he  will 
pay  every  one  20s.  in  the  pound, 
is  not  sufficient  to  revive  a  debt. 


Lynbuy  v.    Weightman,  5  | 

1 98.    Ellenborough,  C.  J.  1  k05. 

And  see  Bailey  v.  Dillon,  2  Bur. 
756;  Berford  v.  Saunders,  2H. 
Bla.  116;  Alsop  v.  Brown,  Dougl. 
182.  (191). 

197.  An  admission  of  the  debt 
is  not  sufficienU  Fleming  v. 
Hayne,  1  Stark.  370.  Ellenbor- 
ough, C.  J.  1816. 

T98.  Although  accompanied 
with  an  unaccepted  offer  to  pay  by 
instalments,    ibid* 

L  Certificate. 
L  (a)  To  what  demand*  a  bar. 

199.  School-money,  payable 
half  yearly,  is  not  a  debt  until  the 
expiration  of  the  half  year;  and  if 
the  parent  become  bankrupt  before 
the  auarter  day,  though  after  the 
child  is  gone  home  for  the  holidays, 
the  debt  is  not  barred  by  a  certifi- 
cate. Parslow  v.  Dearlove,  6  Esp. 
78.    Ellenborough,  C.  J.  1803. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  a  verdict  for  the 
plaintiff.  Ibid,  and  4  East,  438* 
S.C.  1  Smith,  281. 

And  see  ante,  C.  40. 

200.  A  note  is  sent  to  a  banker 
with  a  letter,  stating  it  to  be  a  se- 
curity, and  to  be  delivered  to  the 
payee  upon  a  contingency,  no  cause 
of  action  accrues  until  the  event 
has  happened  so  as  to  be  barred 
by  the  stat.  Savage  v.  Aldren,  2 
Stark.  232.    Ellenborough,  C.  J. 

i8ir. 

201.  Grantor  of  annuity  be- 
comes bankrupU  The  annuity  is 
set  aside  for  a  defect  in  the  memo- 
rial, after  he  has  obtained  his  cer- 
tificate. This  is  a  bar  to  an  action 
by  the  grantee,  to  recover  back 
the  consideration.  Walker  v.  Li* 
carray,  6  Esp.  98.  Ellenborough, 
C.J.  1807. 

N.  As  to  the  effect  of  the  bank- 
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ruptcy  and  certificate  of  one  of  se- 
veral joint-grantors,  under  49  Geo. 
3.  cap.  IS  I,  §  17  ;  see  Baxter  v. 
Nichols,  4  Taunt  90 ;  Page  v.  Bus- 
seM  M.&S.  551. 

202.  A  promise  to  pay  a  weekly 
sum  for  the  support  of  an  illegiti- 
mate child,  is  not  barred  by  certifi- 
cate, except  as  to  the  arrears  due 
at  the  time  of  the  bankruptcy. 
Millen,  spinster  v.  Whittenbury,  > 
Campb.  428.  Ellenborough,  C. 
J.  14*08. 


I.  (b)  How  pleaded. 

203.  A  bankrupt  cannot  give 
his  certificate  in  evidence  under 
the  general  issue.  Gowland  v. 
Warren,  1  Campb.  363.  Ellenbor- 
ough, C.  J.  1 808. 

And  see  Stedman  v.  Martinnant 
1 2  East,  664  ;  Joseph  v.  Orme,  2 
N.  R.  180. 

I.  (c)  How  avoided. 

204.  Where  a  defendant  sets  up 
a  certificate,  and  the  plaintiff  con- 
tends that  the  bankruptcy  relied, 
on  is  a  second  bankruptcy,  under 
which  the  defendant  has  not  paid 
15s.  in  the  pound,  the  plaintiff  must 
prove  a  certificate  obtained.  But 
the  production  of  the  proceedings 
under  the  former  commission, 
wherein  the  surrender  and  last  ex- 
amination are  stated,  is  sufficient 
evidence  of  such  former  commis- 
sion Gregory  v.  Merton,  3  Esp. 
1 95.    Kenyon,  C.  J.  1 800. 

S.  P.  Haviland  v.  Cook,  5  T. 
R.  655. 

205.  The  certificate  must  be 
produced ;  unless  it  be  in  the  hands 
of  the  opposite  party,  in  which 
case,  after  notice,  secondary  evi- 
dence may  be  given.  Graham  v. 
Grill,  4  Campb.  282.  Ellenbor- 
ough,  C.J.  1815. 

206.  Where  there  has  been  no 
notice  to  produce  the  certificate, 

U 


•  the  affidavit  of  conformity  is  insuf- 

I  ficienU    Ibid. 

And  see  Norton  v.  Shakespeart, 
1 5  East,  6/1 9 ;  Slaughter  v.  Cheyne, 
1  M.  andfS.  182,  as  to  effect  of  pre- 
vious composition  with  creditors. 

207.  A  replication  to  a  general 
plea  of  bankruptcy,  stating  the  spe- 
cial matter,  is  oad  on  special  de» 
murrur.  Wilson  v.  Kemp,  3 
Campb.  499  n.  2  M.  and  S.  549. 
Ante,  H.  (d)  191. 

208.  To  prove  that  defendant 
has  been  before  discharged,  it  is 
sufficient*  after  notice  to  produce 
the  former  certificate,  that  the  so- 
licitor under  the  commission  states 
that  he  was  employed  by  defend- 
ant to  obtain  tne  certificate,  and 
that,  from  the  entries  in  his  books, 
he  has  no  doubt  it. was  allowed. 
Henry  v.  Leigh,  3  Campb.  499. 
Ellenborough,  C.  J.  1 8 1  tf . 

^09.  ButsembU,  that  the  book 
kept  by  the  secretary  of  bankrupts 
cannot  be  received  as  secondary 
evidence.     Ibid. 

2 1 0*  Losses  by  gaming  may  be 
given  in  evidence  under  the  gene- 
ral plea  of  bankruptcy.  Hughes  v. 
Morley,  Holt,  520.  Bayley,  J. 
Lancaster  Ass.  1817. 

211.  The  plaintiff  must  elect 
whether  he  will  give  evidence  of 
one  loss  of  M.  or  of  several  los- 
ses, amounting  altogether  to  1001. 
Ibid, 

And  the  court  of  K.  B.  confirm- 
ed the  ruling  upon  this  point.   Ibid. 

212.  It  lies  on  the  defendant  to 
prove,  that  he  has  paid  15s.  in  the 
pound,  under  the  second  commis- 
sion. Gregory  v.  Merton,  ubi  su- 
pra* 

213.  Where  a  bankrupt  accept- 
or pleads  his  certificate,  he  is  pri- 
ma fade  discharged,  if.  it  appear 
that  the  commission  watsueaout 
after  the  day  on  which  the  hiU 
bore  date,  though  before  it  became 
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due.    Pearson  v.  Fletcher,  5  Esp. 
90.    Ellenborough,  C.  J.  1803. 

214.  And  it  lied  upon  the  plain- 
tiff to  shew,  that  an  act  of  bank- 
ruptcy was  committed  before  the 
date  of  the  bill.     Ibid. 

N.  The  time  of  the  acceptance, 
and  not  the  date  of  the  bill,  appears 
to  be  material. 

215.  But  such  antecedent  act  of 
bankruptcy  is  sufficiently  shewn 
by  producing  the  proceedings  un- 
der the  cctamission,  which  state, 
that  an  act  of  bankruptcy  was  com- 
mitted before  the  date  of  the  bill.76. 

And  see  ante  H.  (d).  195. 

216.  If  a  commission  issue  a- 
gainst  a  person  by  the  name  of  A., 
who  is  known  only  by  the  name  of 
B.,  a  certificate  granted  to  A.  is  a 
good  bar  to  an  action  against  B., 
provided  it  be  proved  that  he  was 
once  called  A., and  that  he  was  the 
person  against  whom,  under  that 
name  of  A.,  the  commission  issued. 
Stevens  v.  Elizee,  3  Campb.  256. 
Ellenborough,  C.  J.  1812. 
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(And  see  ante,  Action,  A.  22,  23 ; 
Action  on  the  cask,  A.  (a), 
(b);  post,  Evidence,  H.  (f )  ; 
Witness,  B.  (a). 

A.  Marriage. 

(a)  How  proved. 
(b)  Promise  of  marriage* 

B.  Act  of  wife,  whom  it  affects. 

(a)  Herself. 
(b)  Husband.  < 

(c)  Person  who  passes  for  husband. 
(d)  otrangtrs. 

A.  Marriage. 
Ar  (a)  How  proved. 

1.  Where,  coverture  is  in  issue, 


the  husband^  former  wife  is  a 
competent  witness  to  prove  her 
own  divorce  in  a  foreign  country, 
without  the  production  of  any  doc- 
ument Ganer  v.  Lady  Lanesbor- 
ougb,  Peake,  18.  Kenyon,  C.  J. 
1790. 

2.  Or  it  may  be  shewn,  that  the 
husband  de  facto  was  previously 
married  to  another  woman.    Ibid. 

3.  But  an  acknowledgment  of  a 
marriage,  unsupported  by  proof  of 
an  actual  marriage,  or  cohabita- 
tion, was  not  held  sufficient*  Anne 
Wilson  v.  Mitchell,  3  Campb.  393. 
Ellenborough,  C.  J.  1813. 

4.  If  the  substance  of  the  mar* 
riage  act  be  complied  with,  the  mar* 
riage  is  valid.  The  form  is  mere- 
ly directory.  Standen  v.  Standen 
and  others,  Peake,  32,  Kenyon,  C. 
J.  1791. 

And  see  Nicholson  v.  Squire,  16 
Ves.  259, 

5.  Semble,  that  the  Fleet  books 
are  in  no  case  evidence  of  mar- 
riage. Do*  d.  Orel  v.  Madox,  1 
Esp.  197.  Kenyon,  C.  J.  Maid- 
stone, 1794. 

6.  But  in  all  civil  cases  (person- 
al actions,)  except  the  action  of 
crim  con.,  general  reputation  is 
sufficient  evidence  of  marriage. 
Leader  v.  Barry,  1  Esp.  353* 
Kenyon,  C  J.  1 795. 

Ace.  Morris  v.  Miller,  1  W.  Bla. 
632.  S.  C.  4  Burr.  2057.  Sed  vide 
Dickenson  et  ux.  v.  Davis,  1  Stra. 
480.  And  see  2  Roll.  Ab.  551, 
1.5;  May  v.  May,  BulL  N.  P. 
112;  Hervey  v.  Hervey,  2  W. 
Bla.  877 ;  1  Wentw.  Plead.  42.  2 
Saun.  44.  c-  n. ;  Bro.  Abr.Trtal,  16. 

Qu.  As  to  proceedings  in  dower, 
or  where  a  party  makes  title  under 
a  marriage  settlement  t 

7.  Or  the  declarations  of  the 
parties.  Read  v.  Pa6ser,  Peake, 
231,  and  1  Esp*  213.  Kenyon,  C. 
J.  1794. 
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8.  And  reputation  and  declara- 
tions as  to  a  marriage  celebrated 
in  the  Fleet,  previously  to  the  mar^ 
riage  act  are  evidence    Ibid. 

9.  The  registration  of  a  marriage 
is  not  essential  to  its  validity.  Ibid. 

And  see  Birt  v.  Barlow,  Dough 
162,170. 

10*  An  examined  copy  of  the 
register  of  a  marriage  in  the  Swed- 
ish ambassador's  chapel  at  Paris,  is 
not  evidence.  Leader  v.  Barry, 
ubi  supra. 

11.  Semite,  that  a  Jewish  mar* 
riage  is  not  sufficiently  proved  in  a 
civil  action,  by  witnesses  present 
at  the  ceremony  which  takes  place 
in  the  synagogue,  and  which  is 
merely  a  ratification  of  a  previous 
contract  in  writing ;  and  that  the 
original  contract  must  be  produc- 
ed. Horn  v.  Noel,  1  Campb.  61. 
Ellenborough,  C.  J.  1 807. 

12.  In  an  action  for  crim.  con., 
where  the  plaintiff  was  married  at 
the  chapel  in  the  tower,  he  must 
prove  that  banns  were  usually  pub- 
lished there  before  the  marriage  act. 
Taunton  v.  Wyborn,  2  Campb. 
397.     Ellenborough,  C.  J.  1 809. 

Ace.  Rex  v.  Northfield,  Dougl. 
659. 

13.  But  it  will  be  prima  facie  suf- 
ficient to  produce  an  old  register 
of  marriages,  solemnized  in  the 
chapel  before  the  act,  and  a  regis- 
ter of  the  publication  of  banns  since 
that  period,  corroborated  by  evi- 
idence  of  the  frequent  publication 
•of  banns,  and  solemnization  of  mar- 
riages there  of  late  years.     Ibid. 

14.  Proof  that  a  foreigner  was 
received  at  the  court  of  her  own 
sovereign,  as  the  wife  of  a  person 
of  the  same  nation,  that  she  gene- 
rally was  regarded  as  his  wife  in 
that  country,  and  that  the  parties 
cohabited  some  time  in  England, 
is,  in  a  civil  proceeding,  presump» 
tive  evidence  of  coverture.    Kay 


v.  Duchesse  de  Pienne,  3  Cattpb. 
123.     Ellenborough,  C.J.  1811. 

15.  Coverture  may  be  given  in 
evidence  under  non  est  factum. 
Lambert  v.  Atkins,  2  Campb.  272. 
Ellenborough,  C.  J.  1809. 

A.  (b)  Promise  of  marriage. 

16.  Brutal  or  violent  conduct 
or  threats  of  ill  usage,  afford  a  legal 
excuse  for  breaking  off  an  engage* 
ment.  Leeds  v.  Cooke  et  ux.  4 
Esp.  256.  Ellenborough,  C.  J* 
1803. 

1 7.  So  dishonesty  and  perjury. 
Baddeley  v.  Mortlock  and  Wife, 
Holt,  151.    Gibbs,  C.  J.  1818. 

1 8.  But  mere  reports  and  suspi- 
cions are  not  sufficient.     Ibid. 

1 9.  But  an  omission  on  the  part 
of  the  plaintiff  to  dear  his  charac- 
ter, affects  the  damages.    Ibid. 

And  see  Holcroft  v.  Dickenson, 
Carter,  233, 5 ;  Harrison  v.  Cage, 
1  Lord  Ravin.  386,  7 ;  Pothjer, 
Traite  du  Contrat  de  Mortage,  part 
2,  chap.  1,  art.  7,  where  the  differ- 
ent circumstances  which  will,  and 
which  will  not  justify  a  renuncia- 
tion of  the  contract,  are  fully  dis- 
cussed. 

See  also  post,  Evidence,  G.  (c)  ; 
4  Bac.  Abr.  Marriage  and  divorce, 
B.  And,  as  to  disparagement,  see 
Co.  Litt.  80.  a.  b. 

20.  From  a  statement  to  the  fa- 
ther, by  the  defendant,  that  he  has 
pledged  himself  to  marry  the  plain- 
tiff withinsix  months,  the  jury  may 
infer  a  promise  to  marry  general- 
ly, i.  e.  within  a  reasonable  time. 
Potter  v.  Deboos,  1  Stark.  82.  El- 
lenborough, C.  J.  1815. 

B.  Act  or  wife,  whom  it  ajtects. 
B.  (a)  Herself. 

21.  A  separate  maintenance, 
not  secured  by  deed,  will  not  make 
a  wife  liable  upon  her  own  coa- 
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tracts.  Stedman  v.  Gooch,  1  Esp. 
4,  7.     Kenyon,  C.  J.  1 793. 

Ace.  Ellah  v.  Leigh,  5  T.R.  679. 

N.  In  Marshall  v.  Rutton,  8  T. 
R.  545,  it  was  settled,  that  no  sep- 
arate maintenance  will  make  the 
wife  personally  liable.  It  may, 
however,  discharge  the  husband ; 
post.  B.  (bt  3,  9. 

22.  Where  a  woman  is  let  in  to 
plead  under  terms  of  not  availing 
herself  of  her  coverture,  she  is 
precluded  from  shewing,  that  the 
goods  were  delivered  on  her  hus- 
band's credit.  Snell  v.Rice,  Peake, 
235,  and  1  Esp.  221.  Kenyon, 
C.J.  1792. 

24.  Held,  that  where  a  husband, 
a  foreigner,  leaves  the  kingdom 
and  is  absent  some  years,  the  wife 
is  chargeable  for  goods  furnished 
since  his  departure.  Walford  v. 
Duchesse  de  Pienne,  2  Esp.  554. 
Kenyon,  C.  J.  1 797. 

25.  And  that  although  the  credit 
commenced  during  the  husband's 
residence  in  England,  the  creditor 
may  recover  for  such  part  of  the 
account  as  accrued  after  bis  depar- 
ture. Franks  v.  Duchesse  de  Pi- 
enne, 2  Esp.  587.  Kenyon,  C.  J. 
1797. 

26.  But  it  seems  to  be  now  set- 
tled, that  the  wife  cannot  be  sued 
where  the  husband  has  at  any  pe- 
riod lived  with  her  within  the 
realm.  Kay  v.  Duchesse  de  Pien- 
ne, 3  Camp.  123.  Ellenborough, 
C.  J.  1811,  and  K.  B.  H.  1812. 

And  see  Deerly  v.  Duchess  of 
Mazarine,  1  Salk.  116;  S.  C.  2 
Salk.  646 ;  S.  C.  1  Lord  Raym. 
147;  Boggett  v.  Frier,  11  East, 
301 ;  Burneld  v.  Duchesse  de  Pi- 
enne, 2  N.  R.  380 ;  Compton  v. 
Collinson,  1  H.  Bla.  348,  9. 

27.  Husband  residing  in  the 
West  Indies,  allows  the  wife  a  week- 
ly sum  for  her  subsistence.  She 
cannot  be  sued  alone.    Wm.  M5 


Natnara  and  Margaret,  his  wife,  v. 
Fisher  (in  error.)  3  Esp.  18.  Ken- 
yon, C.  J.  1 799.  . 

S.  C.  not  S.  P.  8  T.  R.  302. 

Ace.  Farrer  v.  Granard,  1  New 
Rep.  80 ;  Boggett  v.  Frier,  1 1  East, 
301. 

Sed  vide  Eliz.  WilmotV  case, 
Moore,  851 ;  Castleton  v.  Fitzwil- 
liams,  Cary's  Rep.  143,  4 ;  Dubois 
v.  Hole,  2  Vern.  613;  Anon.  1 
Bulstr.  140. 

28.  A  woman  whose  husband 
has  been  transported  may,  after 
the  expiration  of  the  term  of  trans- 
portation, sue  upon  a  cause  of  ac- 
tion which  accrued  during  that  pe- 
riod, unless  it  can  be  shewn  that 
the  husband  has  returned.  Car- 
roll v.  Blencow,  4  Esp.  27.  Al- 
vanley,  C.J.  1801. 

And  see  Boggett  v.  Frier,  11 
East,  303.  Co.  LitU  132.  b.  Jew- 
son  v.  Read,  LofiL  142. 

29.  A  widow  is  liable  for  debts 
contracted  by  her  before  cover- 
ture. Woodman  v.  Chapman,  wid- 
ow, 1  Campb.  189.  Ellenborough, 
C.  J.  1808. 

S.  P.  arg.  Mitchinson  v.  Hew- 
son,  7  T.  R.  350;  1  Roll.  Abr. 
351,  (G.)  pi.  2. 

B.  (b)  Husband* 
And  see  ante,  Action,  A.  22,  3 ; 
2  Saund.  47.  h,  i  $  F.  N.  B.  177  H. 
note  (e). 

3t).  A  debt  due  from  the  wife 
dum  sola,  cannot  be  set  off  in  an 
action  brought  by  the  husband  a- 
lone.  Wood  v.  Akers,  2  Esp.  594. 
Eyre,  C.  J.  1797. 

S.  P.  e  con  verso,  Bull,  N.  P.  1 79. 

And  see  Robarts  v.  Mason,  1 
Taunt.  254 ;  F.N.B.  121  C.  120  F. 

31.  Secus,  where  the  husband 
has  expressly  ordered  the  debt  to 
be  paid.    Ibtd. 

And  see  Agreement,  A.  (b)  22. 

32.  Where,  in  an  action  against 
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husband,  the  former  gives  an  un- 
dertaking to  appear  for  himself  on- 
iy,  and  appears  accordingly,  and 
an  appearance  is  entered  for  the 
wife,  sec*  stat.  on  an  affidavit  of 
service,  the  husband  must  plead  for 
both.  Russell  v.  Buchanan,  Exch. 
M.  T.  1318.  Manning's  Exch. 
Pra.  625,  6, 7,  8. 

33*  A  man  who  marries  a  wid- 
ow and  receives  her  children  into 
his  family,  is  liable  for  contracts 
made  by  the  wife  in  his  absence, 
for  the  education  of  such  children. 
Stone  v.  Carr,  3  Esp.  1.  Kcnyon, 
C.J.  1799. 

And  see  Cooper  v.  Martin,  4 
East,  76,  82. 

34.  Where  a  deed  of  separation 
b  executed  by  the  husband  and 
wife,  but  not  by  the  trustee  appoin- 
ted on  behalf  of  the 'latter,  it  is 
void,  and  cannot  be  set  up  as  a  de- 
fence to  an  action  against  the  hus- 
band for  necessaries  furnished  to 
the  wife  after  he  has  refused  to  re- 
ceive her  into  his  house.  Ewers 
v.  Hutton,  3  Esp.  255.  Kcnyon, 
C.J.  1801. 

35.  But  where  husband  and  wife 
live  apart,  and  he  pays  her  an  ad- 
equate allowance,  he  is  not  liable 
for  her  debts,  although  there  be  no 
written  agreement  with  respect  to 
the  allowance.  Hodgkinson  and 
another  v.  Fletcher,  4  Campb.  70. 
Ellenborough,  C.  J.  1814. 

36.  The  adequacy  of  the  allow- 
ance is  a  question  of  fact  for  the 
jury*    Ibid*' 

37.  The  wife's  receipts  are  not 
admissible  to  prove  that  a  separate 
maintenance  has  been  paid.  Ibid* 

38.  A  man  who  permits  his  chil- 
dren to  live  with  his  wife,  gives 
her  an  implied  authority  to  pur- 
chase necessaries  for  them.  Raw- 
lins v.  Vandyke,  3  Esp.  2$0,  2. 
Eldon,C.  J.  1800. 

39.  A  man  wh#  turns  his  wife 


out  of  doors,  is  liable  for  necessa- 
ries furnished  to  her,  though  he 
caution  the  public,  and  even  the 
plaintiff  individually,  not  to  give 
ner  credit.  Harris  v.  Morris,  4 
Esp.  41.    Kenyon,  C.  J.  1801. 

S.  P.  Bolton  v.  Prentice,  2  Stra. 
1214,  better  reported  in  Selw.  249. 

And  see  Thompson  v.  Hervey, 
4  Burr.  2177. 

40.  So  where  the  husband  will 
not  receive  his  wife  into  his  house. 
Rawlins  v.  Vandyke,  vbi  supra. 

41.  Or  the  wife  is  so  ill-treated 
by  her  husband,  as  to  render  it  un- 
safe for  her  to  live  with  him. 
Hodges  v.  Hodges,.!  Esp.  441. 
Kenyon,  C.  J.  1 796. 

And  see  Aldis  v.  Chapman, 
Selw.  263 ;  Horwood  v.  Heffer,  3 
Taunt.  421. 

42.  A  husband  who  turns  his 
wife  out  of  doors  is  liable  for  the 
costs  of  articles  of  the  peace,  which 
it  is  necessary,  for  her  safety,  to 
exhibit  against  him.  Shepherd, 
one^&c*  v.  Mackoul,3  Campb.  326* 
Ellenborough,  C.  J.  1813. 

And  see  20  H.  7.  2  b.  per  Fi- 
neux  ad  finem. 

43.  A  husband  is  liable  for  the 
expenses  of  a  defence  upon  an  in- 
dictment against  the  wife  for  keep- 
ing a  bawdy  house,,  where  it  ap- 
pears that  he  was  privy  to  her  do- 
ing so,  and  that  he  knew  she  was 
defended  by  the  plaintiff.    Ibid. 

44.  A  husband  cannot  be  sued 
for  the  amount  of  goods  furnished 
to  his  wife  by  a  tradesman,  who 
has  notice  of  a  separate  mainte- 
nance. Rawlins  v.  Vandyke,  vbi 
supra. 

And  see  Morton  v.  Withens, 
Skinn.  348 ;  Nurse  v.  Craig,  2  N. 
R.  148;  Ozard  v.  Darnford,  Selw. 
261.    4  Burr.  2177. 

45.  If,  on  a  separation,  the  wife 
is  adequately  provided  for,  though 
from  funds  of  her  own,  the  bus- 
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band  is  not  liable  for  her  debts. 
Liddlow  v.  Wilmot,  2  Stark,  86. 
Eilenborough,  C.  J.  1 6 1 7. 

46.  But  be  may  be  sued  on  a 
promise,  even  though  made  under 
a  mistake,  as  to  his  legal  liability. 
Hornbuckle  v.  Hornbury,  2  Stark. 
1 77.    Ellenborough,  C.  J.  181 7. 

47.  A  husband  not  living  with 
his  wife,  is  liable  for  unnecessary 
articles  of  dress  ordered  by  her, 
if  he,  being  present  when  they  are 
sent  home,  do  not  enforce  a  de- 
mand made  by  the  tradesman  to 
have  them  returned.  Wakhman 
and  another  v.  Wakefield,  esq.  1 
Campb.  120.  Ellenborough,  C. 
J.  1807. 

48.  A  husband  living  apart  from 
his  wife,  is  liable  for  expenses  suit- 
able to  the  appearance  which  he 
allows  her  to  assume,  however  dis- 
proportionate to  his  real  circum- 
stances.   Ibid* 

49.  But  where  a  tradesman  neg- 
lects the  means  of  ascertaining  the 
true  situation  of  the  husband,  the 
latter  is  liable  only  for  necessaries 
suitable  to  his  circumstances*  Aid. 

60.  Where  a  woman  residing 
with  her  husband,  without  his  priv- 
ity, orders  excessive  quantities  of 
apparel,  which  are  supplied  on  her 
personal  credit,  and  are  attempted 
to  be  secured  by  a  promissory  note 

Eiven  in  her  own  name,  the  hus- 
and  is  not  liable  for  any  part  of 
the  goods,  though  it  do  not  appear 
that  he  has  supplied  her  with  ne- 
cessaries. Metcalfe  v.  Shaw,  3 
Campb-  22.  Ellenborough,  C.  J. 
1811. 

And  see  Bentley  v.  Griffin,  5 
Taunt.  356. 

B.  (c)  Person   who  passu  for  her 
husband. 

51.  A  man  who  holds  a  woman 
out  to  the  world  as  his  wife,  and  al- 
lows her  to  use  his  name,  is  liable 


for  her  engagements,  although  the 
creditor  know  that  the  parties  are 
not  married.  Watson  v.  Thret- 
keld,  2  Esp.  637.  Kenyon,  C  J. 
1798. 

52.  At  least,  when  the  parties 
are  married  de  facto,  and  creditor 
has  been  informed  that  the  man 
has  another  wife  living,  the  hus- 
band is  liable  for  the  engagements 
of  the  second  wife,  except,  per- 
haps, in  the  case  where  the  credi- 
tor can  be  fixed  with  knowledge  of 
the  celebration  of  the  first  mar* 
riage.  Robinson  v.  Nahon,  1 
Campb.  245.  Ellenborough,  C.  J. 
1808. 

53.  On  non  assumpsit  by  parties 
sued,  as  husband  and  wife,  upon  the 
contract  of  the  latter,  dum  $ ola,  it 
may  be  shewn  that  there  is  a  for- 
mer husband  living.  Cowley  ▼• 
W.  Robertson,  and  M.  his  wife,  S 
Campb.  438,  Ellenborough,  C. 
J.  1813. 

54.  A  man  is  conclusively  liable 
for  necessaries  supplied  to  a  woman 
while  he  is  living  with  her  as  his 
wife ;  but  he  is  not  liable  for  neces* 
saries  supplied  to  a  woman  6n  the 
ground  that  he  has  formerly  lived 
with  her  and  represented  her  as 
his  wife,  if  they  were  not  married. 
Munro  v.  De  Chemant,  4  Campb* 
215.    Ellenborough,  C.  J.  1815. 

B.  (b)  Strangers* 

55.  Where  a  note  is  made  paya- 
ble to  the  order  of  a  person,  whom 
the  maker  knows  to  be  a  married 
woman  carrying  on  trade  with  the 
consent  of  her  husband,  the  prop- 
erty vests  in  the  husband,  ana  the 
indorsement  of  the  wife  in  her  own 
name  is  a  nullity.  Barlow  v.  Bish* 
op,  3  Esp.  266.  Kenyon,  C.  J. 
1801. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
Ibid,  and  1  East,  432. 
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56.  Bat  in  a  subsequent  case, 
where  the  maker  promised  pay- 
ment to  the  indorsee  after  the  note 
was  due,  it  was  held,  that  it  might 
be  presumed  that  the  payee  had 
authority  from  her  husband  to  in- 
dorse the  note  and  also  to  indorse 
it  in  her  own  name.  Cotes  v.  Da- 
vis, 1  Campb.  485.  EUenborough, 
C.J.  1808. 

N.  Std  quart,  whether  the  dec- 
laration should  not  have  stated  the 
indorsement  to  have  been  made  by 
or  on  behalf  of  the  husband?  And 
see  Hodges  v.  Beverley,  Bunb. 
188. 


BARRISTER. 

(And  see  post,  Practice,  H.  K.  (f) 
Witness,  B.  (c)  D.  (d).) 

1.  No  action  lies  against  a  bar- 
rister for  negligence,  however 
gross.  Fell  v.  Brown,  esq.  Peake, 
96.     Kenyon,  C.  J.  1791. 

And  see  1  Roll.  Abr.  91,  pi.  9, 
10, 12.  Ibid.  9G,  pi.  7 ;  Regina  v. 
Helston,  10  Mod.  202 ;  14  H.  6, 
18  b.  per  Paston. 

2.  Or  to  recover  a  fee  given  to 
a  barrister  to  argue  a  cause  which 
he  did  not  attend.  Turner  v.  Phil- 
ipps,  esq.  Peake,  122.  Kenyon, 
C.  J.  1 792. 

Cont.  1  Roll.  Abr.  91,  pi.  11. 

And  see  Moor  v.  Row,  Cha. 
Rep.  38.  Co.  Litt.  295.  n.  252 ; 
Chorley  v.  Bolcot,  4  T.  R.S17; 
37  H.  6, 86  ;  37  H.  6,  13  ;  Pen- 
rice  v.  Parker,  Finch,  75 ;  Thorn- 
hill  v.  Evans,  2  Atk.  330 ;  F.  N. 
B.  1 72  H. 


BASTARDS. 


A,  Liability  or  putative  father. 
(a)  At  common  km. 


(b)  Bg  statute. 

A.  Liability  or  putative  rATimu 
1  (a)  At  common  law. 

1.  A  person  who  admits  a  bas- 
tard child  to  be  his,  and  visits  it 
whilst  at  nurse,  is  liable  for  the 
nursing,  though  no  order  of  filia- 
tion or  maintenance  have  been 
made.  Hesketh  v.  Gowing,  5 
Esp.  131.  EUenborough,  C.  J. 
1804. 

2.  And  if  the  child,  after  being 
brought  away  by  the  father,  be 
taken  back  against  the  consent  of 
the  latter,  who,  however,  takes  no 
steps  to  remove  it,  his  acquiescence 
in  the  child's  remaining  there  upon 
the  former  implied  contract,  may 
be  presumed.    Ibid. 

3.  A  promise  to  pay  a  weekly 
sum  towards  the  support  of  an  ille- 

Sitimate  child  is  not  discharged  by 
ankruptcy  and  certificate,  except 
as  to  the  arrears  due  before  the  act 
of  bankruptcy.  Millen,  spinster,  v. 
Whittenbury,  1  Campb.  428.  El- 
len borough,  C.  J.  1808. 

A.  (b)  By  statute. 

4.  A  promissory  note  given  to 
an  overseer  upon  an  agreement,  by 
which  the  parish  stipulate  to  ac- 
cept a  sum  certain  in  lieu  of  week- 
ly payments,  is  valid  only  as  an  in- 
demnity. Wilde  v.  Griffin,  5  Esp* 
142.  EUenborough,  C.  J.  1804. 

And  see  Beeley  v.  Wingfield,  1 1 
East,  467.  1  M.  and  S.  310.  2 
Marsh,  226. 

5.  Therefore  where  a  sum  suffi- 
cient to  cover  the  actual  expenses 
has  been  already  paid,the  overseer 
can  maintain  no  action  on  the  note. 
Ibid. 

5.  P.  Cole  v.  Gower,  6  East,  1 10. 
S.  C.  2  Smith,  246. 

6.  A  person  who  pays  money 
under  an  order  of  maintenance  for 
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a  period,  during  which  the  child 
was,  without  his  knowledge,  sup- 
ported in  the  Foundling  Hospital, 
may  recover  the  amount  from  the 
party  into  whose  hands  the  money 
was  paid.  Hodgson  v.  Williams, 
6  Esp.  29.    Mansfield,  C.  J.  1806. 

7.  But  the  overseer,  though  lia- 
ble to  refund  the  money,  may  he 
indicted  for  attempting  to  secrete 
it.  Rex  v.  Martin,  2  Campb.  268. 
Ellenborough,  C.  J.  Maidstone, 
1809. 

8.  Where  a  voluntary  payment 
was  made  in  pursuance  of  a  com- 
position with  the  parish,  the  sur- 
plus, after  deducting  the  charges 
actually  incurred,  may  be  recover- 
ed in  an  action  for  money  had  and 
received.  Stainforth  v.  Staggs,  1 
Campb.  398.  Lawrence,  J.  York, 
1808. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  a  verdict  for  the 
plaintiff :  ibid*  564. 

9.  So  where  the  money  is  paid 
whilst  the  plaintiff  was  in  custody 
under  a  warrant.  Townson  v. 
Wilson  and  others,  1  Campb.  396. 
Ellenborough,  C.  J.  1808. 

10.  Or  under  the  threat  of  an  ac- 
tion. Wilde  v.  Griffin,  5  Esp.  142. 
Ellenborough,  C.  J.  1804. 

11.  If  it  appear  that  part  of  the 
money  has  been  expended  on  the 
child,  who  is  since  dead,  the  sur- 
plus may  be  recovered.  Town- 
son  v.  Wilson  and  others,  ubi  supva. 

12.  And  the  parties  receiving  the 
money  are  not  discharged  by  pay- 
ing over  to  their  successors  in  of- 
fice.   Ibid. 

And  see  Agent  E.  1 13. 

13.  It  lies' upon  the  overseer  to 
prove  what  expenses  have  been  in- 
curred. Watkins  v.  Hewlett,  Dal- 
las, C.  J.  Guildhall,  1  March,!  8 19. 
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A.  When  valid. 

(a)  Form  of  bill  or  note. 

(b)  Distinction  between  bill  and  note. 

(c)  Alteration. 

B.  Consideration. 

(a)  Sufficient. 

(b)  Legal 

(c)  Fraudulent. 

(d)  When  affected  or  extinguished  by 

the  new  security. 

C.  Transfer. 


(a)  How  made. 
(b)  By  whom. 

(c)  At  what  time. 

D.  Acceptance. 

(a)  What  shall  be. 

(b)  Special  acceptance. 
(c)  How  cancelled. 

(d)  Acceptor  of  bill  and  maker  of  note, 

how  far  liable. 

(e)  Where  discharged. 

E.  Presentment  for  payment. 

(a)  At  what  time. 

(b)  At  what  place. 

F.  Protest. 

G.  Notice  or  Dishonour. 

(a)  How  given. 

(b)  When  necessary. 

(c)  Consequences  of  neglect. 

(d)  When  waved. 

H.  Liability  of  drawer  of  bill, 

AND  INDORSXR  OF  BILL  OR    NOTE. 

(a)  Where  liable. 
(b)  To  what  extent. 

(c)  Where  discharged. 

I.  Action. 

(a)  Title  of  plaintiff. 
(b)  At  what  period  right  of  action 

accrues. 
(c)  Facts  necessary  to  be  proved. 
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(d)  Indebitatus  assumpsit,  in  respect 

of  bills  and  notes. 

(e)  Trover  for  notes  and  bills. 

A*  When  valid. 

(And  see  Stamps  D.) 

A.  fa)  Form  of  bill  or  note. 

L  A  promissory  note  issued  by 
a  commercial  company,  consisting 
of  more  than  six  persons,  who  are 
not  bankers,  is  not  within  the  pro- 
hibition of  the  Bank  Act,  15  Geo. 
II.  cap.  1 3.  sect.  5.  Wigan  v.  Fow- 
ler and  others,  1  Stark.  459.  El- 
lenborough, C.  J.  1 3 1 6. 

And  the  court  refused  a  rule  to 
set  aside  verdict.    Ibid, 

2.  An  instrument  containing  an 
acknowledgment  of  having  receiv- 
ed an  acceptance,  and  an  under- 
taking to  provide  for  it,  was  held 
not  to  be  a  promissory  note,  but  to 
require  a  receipt  stamp.  Scholey 
v.  Walsby,  Peake,  24.  Kenyon, 
C.  J.  1 790. 

Sed  vide  Appendix  IV. 

3.  "  1 0  U  eight  guineas,"  was 
held  to  be  neither  a  promissory 
note  nor  a  receipt :  and  it  was  there- 
fore received  in  evidence  without 
a  stamp.  Fisher,  gent.  v.  Leslie, 
1  Esp.  426.  Eyre,  C.  J.  or  Ken- 
yon, C.J.  1795. 

4.  S.  P.  hctsitanter.  Israel  v. 
Israel,  1  Campb.  499.  Ellenbor- 
ough,C.  J.  1808. 

And  see  Stamps  A.  (b).  1 1  H.  6, 
39. 

5.  But  in  Guy  v.  Harris,  Cbitty , 
345,  n.  Eldon,  C.  J*  1800,  such  an 
instrument  was  held  to  be  a  promis- 
sory note,  though  not  negotiable. 

Sed  vide  Dyer,  206,  pi.  122. 
And  see  infra  6  10. 

6.  A  joint  and  several  note,  ex- 
pressing no  time  of  payment,  has, 
when  signed,  an  indorsement,  which 
states,  that  it  is  given  as  a  security 

12 


for  the  balances  which  one  of  the 
makers  may  owe  to  the  payee,  that 
it  is  to  be  in  force  for  six  months, 
and  that  no  money  is  to  be  called 
for  sooner  in  any  case.  The  pay* 
ee  can  neither  declare  upon  thai 
instrument  as  a  promissory  note 
payable  on  demand,  nor  as  paya- 
ble at  six  months.  Between  these 
parties  the  instrument  is  an  agree- 
ment, and  must  be  stamped  ana  de» 
clared  upon  as  such ;  though  pos* 
sibly  it  might  be  considered  as  a 
promissory  note  in  the  hands  of 
a  bond  fide  indorsee.  Leeds  and 
others  v.  Lancashire,  2  Campb* 
205.     Ellenborough,  C.  J.  1 809. 

7.  So  if  a  note,  before  it  is  sign- 
ed, be  indorsed  with  a  memoran- 
dum, that  the  note  shall  be  void  on 
the  happening  of  a  contingent 
event ; — it  is  not  within  the  statute, 
3  and  4  Ann.  cap.  9.  Hartley  v. 
Joseph  Wilkinson  and  another,  4 
Campb.  127.  Ellenborough,  C. 
J.  1815. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  nonsuit.     Ibid. 

8.  A  defeasance  indorsed  by 
the  payee  is  not  part  of  the  con- 
tract, unless  shewn  to  have  been 
written  at  the  time  the  instrument 
was  made.  Stone  v.  Metcalfe,  4 
Campb.  217.  Ellenborough,  C. 
J.  1815. 

And  see  Hill  v.  Halford,  2  Bos. 
and  Pul.  413.  Coleman  v.  Cooke, 
Willes,  393. 

9.  An  instrument  acknowledging 
the  receipt  of  a  bill  of  exchange 
which  has  two  months  to  run,  and 
promising  to  pay  the  amount  with 
interest,  cannot  be  declared  upon 
as  a  promissory  note ;  being  a  spe- 
cial undertaking  to  repay  the  amount 

?f  the  bills,  if  honoured  at  maturity. 
Williamson  and  another  v.  Bennett 
and  Mitchell,  2  Campb.  417.  El- 
lenborough, C.  J.  1810. 

Vide  supra,  §  2,  3,  4.     Hail* 
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aoultier,  v.  Harteinck,  IT.  H 
733. 

10.  tt  I  promise  to  pay,  &c.r 
signed  by  two  persons,  is  a  joint 
and  several  note.  March  v.  W  ard, 
Peake,  ISO.    ltcnyon,C.  J.  1792. 

11.  A  note  payable  to  A.  only, 
without  the  words  "  bearer"  or  "  or- 
der? is  a  valid  note  within  the  stat- 
ute. Smith  v.  Kendal,  executor,  I 
Esp.  231.      Kenyon,  C.J.  1794. 

And  the  court  of  K.  13.  set  aside 
a  verdict  which  bad  been  taken 
nominally  for  the  defendant.  Ibid. 
and  6  T.  R.  1 23. 

.  S.  P.  Burchell  v.  Slocock,  2 
Lord  Raym.  1545.  Moor  v.  Paine. 
Ca.  temp.  Hardw.  288. 

Ace.  as  to  bills,  the  entries  in 
Ewers  v.  Benchkin,  1  Lutw.  231, 2. 
Mannin  v.  Cary,  ibid.  211 ;  and  as 
to  bills  and  notes,  Clift.  916. 

12.  A  promisory  note,  purport- 
ing to  be  the  note  of  A.  only,  can- 
not be  declared  upon  as  the  note 
of  A.  and  B.  though  given  to  se- 
cure a  partnership  debt.  Siffkin 
v.  Walker  and  Rowlestone,  2 
Campb.  308.  Ellenborough,  C. 
J.  1809. 

Ace  Emly  v.  Lye,  1 5  East,  7. 

13.  But  if  A.  make  a  note  by 
the  words  "  I  pay,&c."  and  prefix 
to  his  signature,  "/or  A.  and  fi." 
the  firm  is  bound.  Lord  Galway 
v.  Matthew  and  Smithson,  1  Camp. 
403.     Ellenborough,  C.  J.  1 808. 

14.  So  where  a  bill  drawn  up- 
on a  firm  is  accepted  by  one  part- 
ner in  bis  own  name,  the  partner- 
ship is  liable.  Mason  v.  Rumsey, 
senior,  and  Rumsey,  junior,  1 
Campb.  384.  Ellenborough,  C.  J. 
1808. 

15.  But  if  a  note  be  signed  by 
A*»  without  any  previous  agree- 
ment that  B.  shall  oe  a  party,  and 
B.  afterwards  adds  his  name  as  a 
surety,  he  is  not  bound  without  an 
additipnal  stamp.    Clerk  .v.  Black- 


stock,   Holt,   474.      Bayley,   J. 

Carlisle,  1816. 

16.  Declaration  stated  that  the 
defendants  made  the  bill,  u  their 
own  proper  hands  being  thereunto 
subscribed." — The  bill  was  sub- 
scribed by  one  of  the  defendants, 
with  their  firm  of  A.  and  Co.  Lord 
Ellenborough  doubted  whether  the 
variance  was  fatal  or  not,  but  refu- 
sed to  nonsuit  the  plaintiff.  Jones, 
and  another  v.  Mars  and  another,  2 
Campb.  305.  Ellenborough,  C.  J. 
1809. 

And  see  Carvick  v.  Vickery, 
Douglas.  653. 

1 7.  If  a  bill  purport  to  be  drawn 
by  a  firm  u  to  our  order,"  in  an  ac- 
tion by  the  first  indorsee  against 
the  acceptor,  the  declaration  may 
aver  that  certain  persons  using  the 
firm  drew  the  bill,  although  in  fact 
the  drawer  has  no  partner.  Bass  v» 
Clive,  4  Campb.  78.  Ellenbor- 
ough, C.J.  1811. 

And  the  plaintiff  having  been 
nonsuited  with  leave  to  move  to 
set  the  nonsuit  aside,  a  rule  for  that 
purpose  was  made  absolute.  Ibid. 
and  4  M.  and  S.  1 3. 

18.  A  bill  purporting  to  be  giv- 
en for  value  delivered  in  leather, 
may  be  stated  to  be  for  value  recm* 
ed  in  leather,  both  phrases  express- 
ing the  same  fact.  Jones  v«  Mars, 
ubi  rupra. 

And  see  White  v.  Ledwick, 
Bayl.  16,  n. 

19.  Plaintiff  declares  upon  a  bill 
made  on  the  3d  February.  The 
production  of  the  bill  beating  date 
on  the  6th,  does  not  render  it  ne- 
cessary for  the  plaintiff  to  shew, 
that  it  was  made  on  the  3d,  the 
day  being  immaterial,  though  not 
laid  under  a  videlicet*  Coxon  v. 
Lyon,  2  Campb.  307,  n.  Thomp- 
son, B.  York,  1810. 

20.  But  if  the  declaration  had 
described  the  bill  as  bearing  date  on 


bills  and  notes. 


01 


the  same  day,  the  variance  would 
have  been  fatal.  Anon.  2  Campb. 
308,  n.  Ellenborough,  C.  J.  1 809. 
S.  P.  Baynham  v.  Matthews, 
Fitzg.  130. 

21.  To  prove  that  an  unstamp- 
ed bill  dated  Paris  was  drawn  in 
England,  it  is  not  sufficient  to  shew 
that  the  drawer  was  in  England  to 
the  time  the  hill  bears  date.  Abra- 
ham v.  Du  Bois,  4  Campb.  469. 
Ellenborough.  C.  J.  1815. 

22.  An  instrument  whereby  the 
maker  requests  the  party  to  whom  it 
is  addressed,  to  pay  1 bt  u  out  of  his 
half  pay,  which  will  become  due 
the  1st  of  January,"  is  not  a  bill  of 
exchange.  Stevens  v.  Hill,  6  Esp. 
247.     Ellenborough,  C.   J.  U05. 

S.  P.  Josselyn  v.  L'Acier,  10 
Mod.  294.  316. 

And  see  Evans  v.  Underwood,  1 
Wife.  262.  Jenney  v.  Herle,  2 
Lord  Raymond,13Gl,2,S.C.  1  Stra. 
591.  S.  C.  8  Mod.  25 ;  Hill  v.  Hal- 
ford,  2  Bos.  and  Pull.  413. 

26.  A  bill  payable  after  sight 
may  be  proved  to  have  been  ac- 
cepted on  a  different  day  from 
that  laid  in  the  declaration  under 
a  scilicet.  Freeman  v.  Jacob,  4 
Campb.  209.  Ellenborough,  C. 
J.  1815. 

N.  This  being  matter  of  allega- 
tion, the  scilicet  appears  to  be  im- 
material. 

A.  (b)  Distinction  between  bill  and 

noie. 

27.  A  stamped  paper  writing  in 
the  common  form  of  a  bill  of  ex- 
change, except  that  the  word  tt  at" 
is  inserted  before  the  nape  of  the 
drawee,  is  properly  declared  on  as 
a  bill  of  exchange.  Shuttleworth 
v.  Stephens,  1  Campb.  407.  El- 
lenborough, C.  J.  1818. 

28.  SembU,  that  such  an  instru- 
ment may  be  treated  as  a  bill  of 


exchange,  or  a  promissory  note,  at 
the  holder's  option.     Ibid. 

29.  A  fortiori  where  *  at*  is 
written  so  as  to  be  scarcely  legible, 
for  the  purpose  of  completing  the 
deception.  Allan  v.  Mawson,  4 
Campb.  1 1 5.    Gibbs,  C.  J.  1 8 1 5. 

A.  (c)  Alteration* 
(And  see  Stamps.  D,) 

30.  A  bill,  the  date  of  which  is 
altered  after  it  is  due,  but  before  it 
is  negotiated,  is  invalid,  without  a 
fresh  stamp.  Bowman  v.  Nicolls, 
1  Esp.  81.  Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  dischar- 

fed  a  rule  for  a  new  trial.    5  T. 
L.  537. 

31.  A  bill  delivered  to  the  pay- 
ee, and  afterwards  altered  in  date 
by  an  agreement  between  him  and 
the  drawee,  before  acceptance,  is 
void.  Walton  V.Hastings,  4  Campb. 
223.    Ellenborough,  C.  J.  1 8 1 5. 

32.  An  alteration  to  vitiate  a  bill 
must  be  in  a  material  part,  as  in 
the  time  of  payment,  or  sum. 
Trapp,  v.  Spearman,  3  Esp.  57. 
Kenyon,  C.  J.  1799. 

33.  But  the  insertion  of  a  par- 
ticular place  of  payment  by  the 
acceptor,  docs  not  make  the  bill 
void.    Ibid* 

34.  Nor  where  the  addition  of  a 
particular  place  of  payment  is 
made,  without  the  privity  of  the 
acceptor ;  as  the  words  inserted 
do  not  alter  the  nature  of  the  ac- 
ceptor's liability.  Marson  v.  Petit, 
I  Campb.  82,  n.  Ellenborough, 
C.  J.  1 806. 

Sed  vide  Appendix  HI.  post.  E. 
(b)  2. 

35.  An  alteration  of  the  date,  in 
correction  of  a  mistake  and  of  the 
place  of  payment,  made  before  ne- 
gotiation and  with  the  ac<juies- 
cence  of  the  party,  is  immaterial. 
Jacobs  v.  Joseph  Hart,  2  Stark. 
45.    Ellenborough,  C.  h 
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36.  The  words  u  accepted  on 
toyself,  payable  every  where,"  in- 
serted by  the  maker,  in  the  margin 
of  a  note,  payable  seven  days  alter 
sight,  constitute  no  part  of  the  ori- 
ginal instrument,  being  merely  an 
acknowledgment  of  tight*  Sphtger- 
ber  v.  Kohn,  1  Stark.  125.  Ellen- 
borough,  C.  J.  1815. 

37.  The  date  of  a  bill  cannot  be 
altered  after  acceptance,  though 
accepted  for  the  accommodation  of 
the  drawer,  who  has  not  negotiated 
it.  Calvert  v.  Roberts,  3  Campb. 
342.     Eller, borough,  C.  J.  1 8 1 3. 

38.  Where  a  bill  indorsed  by 
the  drawer  was  left  with  the  draw- 
ee, who  dated  it  forwards  before  he 
accepted  it,  the  alteration  was 
held  fatal.  Outhwaite  and  anoth- 
er v.  Luntley,  4  Campb.  1 79.  El- 
lenborough, C.  J.  1815. 

S.  P.  Johnston  v.  Gibb,  K.  B. 
E.  T.  1815. 

39.  The  circumstance  that  the 
drawer  would  have  farther  time  to 
provide  for  the  bill,  in  the  event  of 
non-payment,  furnishes  no  ground 
to  presume  his  assent.     Ibid. 

40.  Nor  would  the  consent  be 
of  any  avail.    Ibid. 

N.  It  seems  therefore  that  the 
bill  was  presented  for  acceptance 
by  an  indorsee* 

41.  An  exchange  of  accommo- 
dation acceptances,  is  a  sufficient 
negotiation  of  the  bills  to  make 
them  invalid,  if  altered  in  date, 
without  a  fresh  stamp.  Cordwell 
(or  Cardwell)  v.  Martin,  1  Campb. 
79.     Ellenborough,  C.  J.  1 807. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  nonsuit.  Ibid. 
180,  b.  and  9  East,  190. 

43.  In  an  action  against  an  ac- 
ceptor where  the  bill  is  vitiated  by 
the  insertion  of  w  date"  instead  of 
44  sight,"  the  plaintiff  cannot  recov- 
er upon  the  money  counts,  though 
lie  produce  another  bill  drawn  on 


the  defendant  by  the  same  drawer, 
but  not  accepted.  Long  v.  Woo  re, 
3  Esp.  1 55,  n.  Kenyon,  C.  J.  1 790. 
Sed  vide  Paton  v.  Winter,  1 
Taunt.  420. 

43.  A  bill  which,  after  delivery 
by  drawer  to  payee,  is  post  dated 
five  days  at  acceptor's  request,  is 
void.  Walton  v.  Hastings,  1  Stark. 
2 1 5.    Ellenborough,  C.  J.  1 8 1 6. 

B.  Consideration. 
B.  (a)  Sufficient. 

44.  Where  there  was  originally 
no  consideration  for  part  of  the 
sum  expressed  in  the  bill,  the  jury 
in  an  action  between  the  immedi- 
ate parties,  may  apportion  the  dam- 
ages, although  money  be  paid  into 
court  on  the  count  upon  the  bill. 
Barber  v.  Backhouse  and  others, 
Peake,  9 1  •     Kenyon,  C.  J.  1 800. 

N.  But  where  part  of  the  con- 
sideration arises  out  of  an  illegal 
contract,  the  security  is  void  for  the 
whole,  and  the  plaintiff  must  resort 
to  his  original  remedy,  upon  the 
valid  branch  of  the  consideration, 
per  Denison,  J.     2  Burr.  1082. 

45.  Where  the  defendant  ac- 
cepts a  bill  in  consideration  of  his 
being  admitted  into  partnership  by 
the  plaintiff,  and  the  treaty  is  af- 
terwards broken  off  by  the  defen- 
dant, the  plaintiff  can  recover  only 
lo  the  extent  of  the  injury  which 
he  has  sustained  by  the  non-per- 
formance of  the  contract.  Ledger 
v.  Ewer,  Peake,  216.  Kenyon,  C. 
J.  1794. 

46.  And  if  it  appear  that  the 

Elaintiff  obtained   the  acceptance 
y  fraud,  the  defendant  will  be  en- 
titled to  a  verdict.     Ibid. 

Ace.  Lewis  v.  Cosgrave,  2 
Taunt.  2,  4,  post,  §  53. 

47.  But  where  a  bill  was  given 
for  the  price  of  goods,  it  is  no  de- 
fence that  the  goods  were  of  bad 
quality  and  improperly  packed; 
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the  defendant  must  have  recourse 
to  a  cross  action ;  the  distinction 
being  between  failure  of  consider- 
ation, and  original  want  of  consid- 
eration. Tye  v.  Gwynne,  2 
Campb.  346.  Ellenborough,  C. 
J.  1809. 

48.  So  where  a  bill  accepted  as 
a  gift  to  the  payee,  is  indorsed  for 
a  small  consideration,  the  indorsee 
can  recover  only  to  that  extent. 
Nash  v.  Brown,  Chitty  on  Bills,  93. 
Ellenborough,  C.  J.  1817. 

49.  So  upon  a  sale  of  pictures, 
inadequacy  of  price  cannot  be  giv- 
en in  evidence  against  the  amount 
of  the  note  given,  unless  it  be  offer- 
ed as  proof  of  fraud,  with  a  view  to 
defeat  the  contract  altogether.  Sol- 
omon v.  Turner,  bart.  1  Stark.  51. 
Ellenborough,  C.  J.  1 8 1 5. 

50.  A  cross  acceptance  with  an 
exchange  of  securities,  is  a  good 
consideration  for  a  note.  Kent  v. 
Lowen,  1  Campb.  179.  n.  Ellen- 
borough, C.J.  1808. 

And  see  Buckler  v.  Buttivant,  3 
East,  72.  S.  C.  Co.  B.  L.  178, 
510.  Franco  v.  Dubois,  2  Smith, 
36.  Ex  parte  Walker,  4  Ves.  373. 
S.  C.  Co.  B.  L.  1 74.    Bay  ley,  205. 

51.  A.  being  indebted  to  B.  it 
is  agreed  that  C.  shall  draw  a  bill 
upon  A.  in  favour  of  B.  for  the  a- 
mount.  In  an  action  by  B.  a- 
gainst  C.  the  latter  cannot  set  up 
want  of  consideration  as  a  defence. 
Scott  and  others  v.  Lifford,  1 
Campb.  246.  Ellenborough,  C.  J. 
1808. 

And  see  Anon.  1  Com.  Rep.  43. 

52.  A.  the  drawer  and  payee  of 
a  bill  for  50/.,  being  bound  to  pro- 
vide for  a  bill  of  70/.,  of  which  B. 
is  the  holder,  indorses  the  50/.  bill 
to  B.  to  enable  him  to  take  up  the 
bill  for  70/.,  this  is  an  available  se- 
curity in  the  hands  of  B.  in  reduc- 
tion of  his  demand  on  A.  and  he 
may  recover  upon  it  against  the  ac- 


ceptor. Walsh  v.  Tyler,  2  Stark. 
288.     Ellenborough,  C.  J.  1 8 1 7. 

53.  It  is  no  defence  to  an  action 
by  the  drawer  and  payee  of  a  bill 
against  the  acceptor,  that  the  con- 
sideration has  partially  failed  on 
account  of  the  badness  of  the  qual- 
ity of  the  goods  delivered..  Mor- 
fm  v.  Richardson,  1  Campb.  40,  n. 
Uenborough,  C.  J. 

S.  C.  Law  Journal,  2  vol.  237. 
S.  C.  7  East,  483,  n.  S.  C.  3 
Smith,  487,  n. 

And  see  Selw.  161,  n. 

51.  So  where  a  bill  is  given  up- 
on an  agreement  for  the  lease  of  a 
house,  and  the  defendant  has  had 
possession,  he  cannot  set  up  a  refu- 
sal on  the  part  of  the  plaintiff  to 
execute  the  lease,  but  must  have 
recourse  to  a  cross  action  or  suit  in 
equity.  Moggridge  v.  Jones,  3 
Campb.  38.  Ellenborough,  C.  J. 
1811. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.  /tod,  and  14 
East,  486. 

53.  But  where  the  partial  failure 
of  consideration  arises  from  the 
fraud  of  the  plaintiff,  it  is  a  bar  to 
the  action.  Fleming  v.  Simpson, 
1  Campb.  40,  n.  Ellenborough,  C. 
J.  1806. 

S.  P.  Lewis  v.  Cosgrave,  2 
Taunt.  2.  And  see  ante  B.  (a) ; 
46  post,  Vendor  and  Purchaser. 

B.  (b)  Legal. 

54.  In  an  action  by  the  indorsee 
against  the  maker  of  a  note,  the 
latter  cannot  set  up  as  a  defence, 
that  the  consideration  was  illegal, 
unless  it  can  be  shewn,  that  the 
plaintiff  was  privy  to  the  illegal 
transaction.  Newby  v.  Smith,  2 
Esp.  539,  n.     Kenyon,  C.  J.  1 788. 

And  see  Chitty  on  bilk,  5th  edi- 
tion, 95,  98, 103,  &c. 

55.  A  person  who  indorses  a  bill 
as  a  surety,  and  is  compelled  to 
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pay  the  amount  to  a  bond  fidt  in- 
dorsee, has  an  action  over  against 
the  person,  at  whose  request  he 
became  a  party  to  the  bill,  not- 
withstanding he  had  notice  that  it 
was  drawn  upon  an  illegal  consid- 
eration. Seddons  v«  Stratford, 
Peake,  215.  Kenyon,  C.  J. 
1794. 

Ace.  Petrie v.  Hannay, 3T.R. 
418,  34.  Tenant  v.  Elliott,  1  Bos. 
and  PuL  3. 

Sed  vide  Aubert  v.  Maze,  2  Bos. 
and  Pul.  371.  Webb  v.  Brooke, 
3  Taunt.  8. 

56.  In  an  action  by  the  indorsee 
of  a  note  against  the  maker,  a 
fraudulent  or  illegal  contract  be- 
tween the  defendant  and  the  payee, 
to  which  the  plaintiff  was  not  pri- 
vy, is  no  defence.  Strongitharm 
v.  Lukin,  1  Esp.  389.  Kenyon,  C. 
J.  1795. 

57.  Nor  can  a  smuggling  consid- 
eration between  the  drawer  and 
acceptor,  be  set  up  as  a  defence  to 
an  action,  by  the  payee.  Potter 
v.  Tubbs,  Esp.  D.  N.  P.  57.  Bui- 
ler,  J.  Sarum,  1785. 

58.  A  note  given  for  compound- 
ing a  misdemeanor,  was  held  good. 
Drage  v.  Ibberson,  2  Esp.  643. 
Kenyon,  C.  J.  1789. 

Cont.  Collins  v.  Blantern,  2 
Wils.  341.  Edgcombe  v.  Rodd,  5 
East,  294.  S.  C.  1  Smith,  515. 
Beeley  v.  Wingfield,  1 1  East,  46. 
And  see  ante,  Bankrupt,  181. 

59.  An  excise  officer,  who,  with- 
out previous  authority,  takes  a  pro- 
missory note  for  the  amount  of  a 

enalty,  which  he  was  directed  to 
cvy  on  the  defendant's  goods,  may 

maintain  an  action  on  the  note. 

Sugar  v.  Brink  worth,  4  Campb. 

46.  Ellenborough,  C.  J.  1814. 

60.  A  bill  given  for  the  amount 
of  differences  upon  stock-jobbing 
transactions,  is  void  in  the  hands  of 
an  indorsee,  ztith  notice*     Steers  v. 
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Lashley,  1  Esp.  166.  Kenyon,  C. 
J.  1794. 

And  the  court  of  K.  B.  dischar* 
ged  a  rule  for  a  new  triaL  /6ti 
and6T.  R.61. 

62.  Or  if  indorsed  for  value  af- 
ter it  is  due.  Brown  v.  Turner,  2 
Esp.  631.    Kenyon,  C.  J.  1 798. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ibid* 

64.  It  is  no  objection  to  the  va- 
lidity of  a  bill,  that  it  is  accepted 
by  the  defendant  for  the  amount  of 
small  quantities  of  spirits  sold  to 
him  by  the  plaintiff,  though  the 
plaintiff  is  disabled  by  24  Geo,  2* 
cap.  40.  s.  1 2.  from  suing  upon  the 
original  demand.  Spencer  v. 
Smith,  3  Campb.  9.  Ellenborough, 
C.J.  1811. 

65.  A  valid  bill  is  indorsed  by 
A.  the  payee,  upon  an  usurious 
agreement  to  B.  who  indorses  for 
a  good  consideration  to  C. — C.  in* 
dorses  to  B»'s  assignees  in  payment 
of  a  debt  due  to  the  estate.  The 
assignees  have  a  good  title  under  C. 
Parr  v.  Eliason  et  alt.  3  Esp.  210* 
Kenyon,  C.J*.  1800. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  a  non- 
suit in  trover  against  the  assignees. 
Ibid,  and  1  East,  92. 

67.  Where  a  note  is  not  abso- 
lutely void,  but  merely  voidable  as 
issuing  out  of  a  contract,  which  is 
malum  prohibitum,  a  subsequent  note 

Siven  in  consideration  of  the  aban- 
onment  of  proceedings  upon  the 
former,  is  valid.  Witham  v.  Lee,  4 
Esp.  264.  Ellenborough,C.J.  1 803. 
Sed  vide  Aubert  v.  Maze,  2  Bos. 
and  Pul.  375.  Sedgwick  on  fila. 
Com.  54. 

68.  A.  the  band  fide  bolder  of  a 
bill,  on  which  B.  the  payee,  had 
forged  the  acceptance  of  C.  cave 
it  up  to  B.  upon  a  statement  of  the 
circumstances,  and  received  from 
him  a  bill  accepted  by  D.  without 
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consideration.  Held,  that  A. 
might  recover  against  D.  unless  a 
bargaining  to  stifle  a  prosecution 
for  the  forgery,  could  be  proved. 
Wallace  v.  Hardacre,  1  Campb. 
45.     Ellenborough,  C.  J.  1 807. 

And  see  post,  73 ;  ante,  Agree- 
ment B.  Bankrupt  181. 

69.  A  note  given  by  a  British 
subject  to  a  neutral,  for  goods  pur- 
chased, while  both  parties  are  in 
the  enemy's  countries,  may  be  sued 
on  here.  Houriet  and  another  v. 
Morris,  3  Campb.  303.  Ellenbor- 
ough, C.J.  1H12. 

And  see  post,  Insurance.  B.  (b). 

70.  A  bill  drawn  in  favour  of  an 
aKen  enemy,  is  a  sufficient  consid- 
eration for  a  promise  made  in  time 
of  peace,  to  pay  principal  and  in- 
terest. Dahamrael,  Administrator 
of  La  Tailleur  v.  Pickering,  2 
Stark  90.  Ellcnborough,C.J.1817. 

And  sec  34  Geo.  ill.  chap.  9. 
sect.  2.  Antoine  v.  Morshead,  6 
Taunt.  237. 

71.  It  is  not  an  illegal  consider- 
ation that  a  note  was  given  by  sure- 
ty, for  goods  sold  by  assignees  to  his 
bankrupt.  Ranson  v.  Walker,  1 
Stark.  36).  Ellenborough,  C.  J. 
1816. 

72.  A  bill  accepted  for  a  sum 
paid  by  plaintiff,  as  guarantee  of 
payment  in  full,  to  one  B.,  a  cred- 
itor of  defendant,  to  induce  B.  to 
join  in  a  deed  of  composition,  for 
10s.  in  the  pound,  in  favour  of  de- 
fendant, is  bad.  Bryant  v.  Chris- 
tie, 1   Stark.  329.     Ellenborough, 

*C.J.  1916. 

79.  A  bill  given  by  a  friend  of 
a  discharged  insolvent,  in  compro- 
mise to  a  creditor,  and  for  costs, 
with  consent  of  plaintiff,  that  an  in- 
dictment against  the  insolvent  for 
fraud  should  be  quashed,  is  valid, 
in  the  absence  of  evidence  to  shew 
the  compounding  of  the  prosecu- 
tion to  have  been  part  of  the  agree- 


ment. Harding  ahd  others  v. 
Cooper,  1  Stark.  467.  Ellenbor- 
ough, C.  J.  1816. 

B.  (c)  Fraudulent. 

74.  One  of  three  persons  who 
are  engaged  in  a  limited  partner- 
ship, cannot  bind  the  others  by  ac- 
cepting a  bill  drawn  upon  the  firm, 
for  a  debt  due  from  himself  individ- 
ually. Williams  v.  Thomas,  Hun- 
ter, and  Latham,  6  Esp.  18.  El- 
len borough,  C.  J.  1896. 

75.  And  such  an  acceptance  be- 
ing fraudulent  in  its  inception, 
would  not  be  available  in  the  hands 
of  a  bond  fide  indorsee.    Ibid. 

Cont.  Ridley  v.  Taylor,  13  East, 
182. 

B.  (d)  When  affected  or  extinguish- 
ed by  bill. 

76.  Vendee  of  goods  delivers  to 
the  vendor  an  order  upon  his  ban- 
kers, directing  them  to  give  the 
vendor  a  bill  upon  London  for  the 
amount.  The  vendor  takes  the 
banker's  draft,  which  is  dishonour- 
ed. He  cannot  resort  to  the  ori- 
ginal demand  for  goods  sold ;  as 
upon  accepting  the  order  it  became 
incumbent  on  him  to  take  care  that 
he  had  good  bills.  Bolton  v.  Reich- 
ard,  1  Esp.  106.  Kenyon,  C.  J. 
1794. 

And  the  court  of  K.  B.  gave 
judgment  for  the  defendant  upon  a 
case  reserved.    6  T.  R.  139. 

And  see  Brown  v.  Kewley,  2 
Bos.  and  Pul.  518. 

77.  A  party  who  has  given  a 
bill  of  exchange  for  the  amount  of 
a  tradesman's  bill,  is  estopped  from 
disputing  the  reasonableness  of  the 
charges.  Knox  v.  Whalley,  1  Esp. 
159.  Kenyon,  C.  J.  1794. 

78.  Where  a  note  is  indorsed  in 
payment  of  a  de*bt,  the  indorsee 
cannot  sue  upon  the  original  cause 
of  action,  until  the  note  is  dishon- 


96 


BILLS  AND  NOTES. 


oured.  Stedman  v.  Gooch,  l  Esp. 
4.    Kenyon,  C.  J.  1793. 

79.  But  if  the  maker  has  no  ef- 
fects in  the  hands  of  the  party,  at 
whose  house  the  note  purports  to  be 
payable,  the  holder  may  resort  im- 
mediately to  his  original  demand.  A. 
•  80.  Where  a  note  is  void  for 
want  of  a  stamp,  the  plaintiff  may 
go  into  evidence  of  the  considera- 
tion. Wilson  v.  Kennedy,  1  Esp. 
245.     Kenyon,  C.  J.  1794. 

S.P.  Tyle  v.  Jones,  1  East,  58,  n. 

And  see  Puckford  v.  Maxwell, 
6  T.  R.  52.  Alves  v.  Hodgson,  7 
T.  R.  241.  White  v.  Wilson,  2 
Bos.  and  Pul.  1 1 8. 

81.  A  cheque  received  for  stock 
sold,  is  lost  by  the  seller  in  his  way 
home.  The  defendant,  the  pur- 
chaser, refuses  to  pay  again  for  the 
stock  unless  he  is  indemnified 
against  his  liability  on  the  cheque. 
Four  months  afterwards,  the  bank- 
ers on  whom  the  cheque  was 
drawn,  become  bankrupts,  having 
sufficient  money  of  the  defendant's 
in  their  hands  to  snswer  it.  The 
defendant  proves  the  amount  of  the 
cheque  under  the  commission. 
Held,  that  an  action  would  not  lie 
for  the  price  of  stock.  Bevan  v. 
Hill,  2  Campb.  381.  Ellenbor- 
ough,  C.J.  1810. 

82.  An  acceptor  agrees  to  pay 
costs,  renew  the  bill,  and  give  a 
warrant  of  attorney.  The  bill  is 
renewed,  and  the  warrant  of  attor- 
ney is  given,  but  the  costs  are  not 
paid.  The  demand  on  the  bill  is 
not  merged  in  the  warrant  of  attor- 
ney, no  judgment  having  been  en- 
tered up.  Norris  v.  Aylett,  2 
Campb.  329.  Ellenborough,  C. 
J.  1 809. 

And  see  Drake  v.  Mitchell,  3 
East,  251. 

83.  And  a  fresh  action  may  be 
commenced  on  the  first  bill,  though 
the  second  be  outstanding.     Ibid* 


And  see  Kearslake  v.  Morgan,  i 
T.  R.  513. 

C.  Transfer. 
C.  (a)  How  made* 

84.  After  a  blank  indorsement, 
the  negotiability  of  the  bill  is  not 
affected  by  the  special  indorse- 
ment of  a  subsequent  holder. 
Smith  and  others  v.  Clarke,  Peakc, 
225,  and  1  Esp.  1 80.  Kenyon,  C. 
J.  1794. 

And  see  Peacock  v.  Rohdes, 
Dougl.  611,33. 

85.  A  blank  indorsement  con- 
veys a  joint  right  of  action  to  as 
many  persons  as  agree  in  suing  on 
the  bill,  without  proof  of  any  joint 
interest.  Ord  and  two  others  v. 
Portal,  3  Campb.  239.  Ellenbor- 
ough, C.  J.  1812. 

Sed  vide  post,  89.  As  to  blank 
indorsement  in  general,  see  Appen- 
dix, II. 

86.  The  acceptor  of  a  bill,  who 
pays  the  amount  under  a  forged 
indorsement,  remains  liable  to  the 
supposed  indorser.  Smith  and  an- 
other, assignees  of  Bagnall  and 
Stand,  v.  Shepperd,  Sel.  Cases, 
243.     Lord  Mansfield,  C.  J.  1776. 

S.  P.  Cheap  v.  Harley,  3  T.  R. 
127. 

87.  Where  the  payee  indorses  a 
bill  in  blank,  the  next  holder  may 
convert  the  blank  indorsement  in- 
to a  special  indorsement,  by  insert- 
ing above  it,  the  words  u  pay  the 
contents  to  J.  S.w  Vincent  and 
others  v.  Horlock  and  others,  1 
Campb.  442.  Ellenborough,  C. 
J.  1808. 

S.  P.  More  v.  Manning,  1  Co* 
myn's  Rep.  311,  2  ;  S.  C.  4  Vin. 
Abr.  Blanks,  7  ;  Edie  v.  East  In- 
dia Company,  2  Bla.  Rep.  295, 7 ; 
S.  C.  2  Burr.  1216,27. 

And  see  Snee  v.  Prescott,  1  Atk. 
249. 
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88.  A  bill  was  indorsed  by  the 
drawer,"  Pay  the  contents  to  E.  P., 
tt  being  part  of  the  consideration 
u  money  in  a  certain  indenture  of 
"  assignment,  executed  by  the  said 
u  E.  P.  to  R.  R  R.  and  mjrself." 
The  expression  of  the  considera- 
tion of  the  indorsement  is  mere 
^prplusage,  and  cannot  restrain  the 
negotiability  of  the  bill.  Potts  v. 
Read,  6  Esp.  57.  Ellenborough, 
C.  J.  1806. 

Ace.  Haussoulier  v.  Harttink,  7 
T.  R.  733. 

Secus,  where  a  condition  is  ex- 
pressed in  the  indorsement.  Arch- 
er v.  Bank  of  England,  Dougl. 
437  ;  Robertson,  v.  Kensington,  4 
Taont.  30. 

89.  The  delivery  of  a  bill  with 
a  blank  indorsement  to  a  firm,  con- 
sisting  of  two  persons,  in  satisfac- 
tion of  a  debt  due  to  an  insolvent, 
to  whom  the  two  and  a  third  per- 
son are  trustees,  does  not,  without 
indorsement  to  the  three  trustees, 
or  some  proof  of  delivery,  give  a 
right  of  action  to  the  three.  Ma- 
chell  and  others  v.  Kinnear,  1 
Stark.  499.  Ellenborough,  C.  J. 
1816. 

Sed  vide  ante,  85. 

C.  (b)  By  whom. 

90.  Bankers  may  pledge '  bills 
deposited  with  them  by  a  custom- 
er, though  such  customer  be  a  cre- 
ditor. Collins  v.  Martin  et  alt.  2 
Esp.  520.     Eyre,  C.  J.  1 79$. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  to  set  aside  nonsuit.  /too. 
and  1  Bos.  and  ]Pul.  648. 

S.  P.  per  Eyre,  C.  J.  in  Bolton 
v.  Puller,!  Bos.  and  Pul.  546. 

92.  In  an  action  by  an  indorsee 
against  acceptor,  an  act  of  bank- 
ruptcy committed  by  the  payee 
before  indorsement,  is  a  good  de- 
fence upon  the  general  issue. 
Pinkerton  v.  Adams  and  Milner,  2 

13 


Esp.  611.    Kenyon,  C.  J.  1799. 
S.  P.  admit :  Arden  v.  Watkins, 
3  East,  322,  3. 

93.  A  bill  payable  to  the  order 
of  the  drawer,  and  accepted  for 
his  accommodation,  does  not  pass 
to  his  assignees.  Therefore  an  in- 
dorsement for  value,  after  an  act  of 
bankruptcy,  gives  a  right  of  action. 
Wallace  v.  Hardacre,  1  Campb. 
46,  179.  Ellenborough,  C  J. 
1808. 

S.  P.  Arden  v.  Watkins,  3  East, 
321 ;  Willis  v.  Freeman,  12  East, 
656. 

94.  A.  indorses  a  bill  to  B.,  to 
enable  him  to  get  it  discounted  by 
C.  for  a  particular  purpose.  Can- 
not retain  the  bill  for  a  debt  due  to 
him  from  B.  Delauney  v.  Mitch- 
ell, 1  Stark.  439.  Ellenborough, 
C.  J.  1816. 

95.  Bill  was  delivered  by  defen- 
dant to  two  partners,  bankers,  and 
transferred  to  plaintiffs  by  one  of 
them  afteY  bankruptcy  of  the  oth  r, 
and  doubted  whether  they  can  re- 
cover ?  Ramsbottom  v.  Cator,  1 
Stark.  228.  Ellenborough,  C.  J. 
1816. 

C.  (c)  At  what  time. 

96.  A  bill  being  in  the  hands  of 
the  drawer's  banker,  he  settles  with 
the  acceptor,  and  gives  a  receipt  in 
full ;  he  cannot,  afterwards,  by  in- 
dorsing the  bill,  give  a  title  against 
the  acceptor.  Thorogood  v.  Clarke, 
2  Stark.  251.  Ellenborough,  C. 
J.  1817. 

97.  If  the  payee  of  a  note,  after 
having  received  part  of  the  amount 
from  the  maker,  indorse  it  over  for 
value  without  notice,  the  indorsee 
is  not  bound  by  such  payment. 
Cooper  v.  Da  vies,  1  Esp.  463.  Ken* 
yon,  C.  J.     Hereford,  1795. 

98.  Where  a  bill  is  accepted  on 
an  illegal  transaction,  'lottery  in- 
surance) the  acceptor  is  not  entit- 
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led  to  call  upon  a  remote  indorsee, 
to  shew  that  he  gave  value  for  the 
bill,  unless  he  became  a  holder  af- 
ter the  bill  was  due,  Wyatt  v.  I 
Buhner,  2  Esp.  538.  Eyre,  C.J. ' 
1797. 

99.  The  payee  of  an  accommo- 
dation note,  cannot  give  a  right  of 
action  against  the  maker,  by  in- 
dorsing for  a  valuable  considera- 
tion after  it  is  due.  Tinson  v.  Fran- 
cis, 1  Campb.  19.  Ellenborougb, 
C.  J.  1307. 

Cont.  Charles  v.  Marsden,  1 
Taunt.  224. 

100.  Where  a  bill  accepted  on  a 
smuggling  transaction,  is  indorsed 
for  a  valuable  consideration  before 
it  becomes  due,  the  indorsee  may 
indorse  over  after  the  bill  is  due. 
Chalmers  and  others  v.  Lanion,  1 
Campb.  383.  Ellenborougb,  C  J. 
and  K.  B.  !  808. 

101.  A  person  who  takes  a  bank- 
er's cheque  nine  months  after  the 
day  on  which  it  bears  date,  does 
not,  from  that  circumstance,  hold  it 
subject  to  the  same  equities,  with 
which  it  was  charged  in  the  hands 
of  the  party  from  whom  he  receiv- 
ed it,  provided  the  transfer  was 
made  upon  a  valuable  considera- 
tion, and  without  notice  of  any 
defect  of  title.  Boehm  and  others 
v.  Sterling  and  others,  2  Esp.  575. 
Kenyon,  C.  J.  1 797. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid. 
and  7  T.  R.  423. 

And  see  Morris  v.  Lee,  Bayl. 
233.  Charles  v.  Marsden,  1  Taunt. 
224.  Grant  v.  Vaughan,  3  Burr. 
1516. 

103.  A  promissory  note  paid  and 
re-issued  before  it  becomes  due,  is 
available  in  the  handy  of  a  bond 
fide  indorsee,  without  notice.  Bur- 
bidge  v.  Manners,  3  Campb.  1 94. 
Ellenborough,  C.  J.  1  *i  2. 

104.  Secus,  where  it  is  re-issued 


after  payment  of  maturity.    Ibid. 
And  see  Beck  v.  Robley,  1  H. 
B.  89,  n.    Baylej,  66. 

105.  In  an  action  on  a  special 
acceptance  at  a  bankfer'ti,  present- 
ment at  the  banker's  after  banking 
hours,  but  •*  no  orders"  given  for 
answer,  was  held  a  sufficient  pre- 
sentment. Garrielt  v.  Woodcock, 
1  Stark.  475.  Ellenborough,  C. 
J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

106.  Alittr,  if  the  bank  had  been 
shut    Ibid* 

D.  Acceptance. 
D.  (a)  What  shall  be. 

107.  A  bill  of  exchange  good  ia 
the  commencement  was,  before  the 
late  statute,  vitiated  by  usury,  com- 
mitted upon  the  making  of  an  in- 
dorsement ;  through  which  the 
plaintiffs  necessarily  claimed. 
Lowes  v.  Mazzaredo  and  others,  1 
Stark.  385.  Ellenborough,  C.  J. 
1816. 

And  the  court  set  aside  a  nomi- 
nal verdict  for  the  plaintiffs.     Ibid* 

109.  "There  is  your  bill,  it  is 
all  right"  This  is  no  acceptance. 
Powell  v.  Jones,  1  Esp.  17.  Ken* 
yon,  C.  J.  1 793. 

Sed  vide  Peach  v.  Kay,  Bayley, 
78. 

110.  A  promise  to  accept  a  bill 
before  it  is  drawn,  can  only  be  in- 
sisted on  as  an  acceptance,  by  a 
person  to  whom  the  promise  was 
communicated,  and  who  took  the 
bill  on  the  credit  of  it.  Mitn  v. 
Prest,  4  Campb.  393.  Gibbs,  C. 
J.  1816. 

111.  The  drawee  of  the  bill,  on 
account  of  a  cargo  consigned  to 
him  says,  "  it  will  not  be  accepted 
until  the  ship  with  the  wheat  ar- 
rives ;"  upon  arrival  this  is  an  ac- 
ceptance. Miln  v.  Prest,  4  Campb. 
393.    Gibbs, C.J.  18 16. 
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1)8.  An  anpwer  at  the  house  of 
the  acceptor,  "  that  the  bill  will  be 
paid,"  does  not  dispense  with  the 
necessity  of  proving  signature,  un- 
less it  be  shewn  that  the  answer 
was  made  by  his  authority.  Say- 
er  v.  Kitchen,  1  Esp.  209.  Ken- 
yon,  C.  J.  1 794. 

112.  If  the  drawee  acknowledge 
that  the  acceptance  is  in  his  hand 
writing,  he  cannot  afterwards  set 
up  as  a  defence,  that  it  is  a  forge- 
ry. Leach  v.  Buchanan,  4  Esp. 
227.    EUenborough,  C.  J.  1 8 1 3. 

S.  P.  dub.  Cooper  v.  Le  Blanc, 
2  Strange,  1051. 

-  113.  Or,  if  he  have  paid  other 
bills,  to  which  his  acceptance  was 
forged  by  the  same  party.  Bar- 
ber v.f  Gingell,  3  Esp.  60.  Kenyon, 
C.  J.  1799. 

And  see  Gibson  v.  Hunter,  in 
error,  2  H.  Bla.  288.  cost  I.  (d.) 

114.  The  payee  or  a  bill  sends 
it  by  post  to  the  drawee,  request- 
ing him  to  accept  it  and  to  hand  it 
over  to  an  agent,  according  to  the 
course  of  dealing  between  the  par- 
ties. The  drawee  retains  the  bill 
beyond  the  usual  time.  This 
amounts  to  an  acceptance.  Har- 
vey v.  Martin,  1  Campb.  425. 
EUenborough,  C.J.  1806. 

S.  C.  Bay  ley,  81,  n.  S.  P. 
Trimmer  v.  Oddie.  Tbid*  88,  and 
CbittyonBUls,  242,n.2. 

1 1 5.  But,  by  the  usage  of  Lon- 
don, a  banker's  cheque  coming 
through  another  banking  house, 
may  be  retained  by  the  drawee  till 
five  o'clock  in  the  afternoon  of  the 
day  it  is  presented  for  payment, 
and  then  returned  at  the  clearing 
house.  Femandey  v.  Glynn,  1 
Campb.  426,  n.  EUenborough,  C. 
J.  1806. 

And  see  Turner  v.  Mead,  1 
Strange,  415,  416.  Howard  v. 
Bank  of  England,  ibid.  550. 

116.  A  promise  to  accept  a  non- 


existing  bill,  does  not  amount  to  an 
acceptance,  except  with  respect  to 
a  party,  who  is  thereby  induced  to 
take  it.  Miln  v.  Prest  and  another, 
Holt,  l?h    Gibbs,  C.  J.  1816. 

1 17.  A  conditional  verbal  accep- 
tance binds  the  drawee  as  soon  as 
the  condition  is  satisfied.    Ibid. 

118.  Where  the  drawee  says  to 
the  holder, u  If  you  will  send  the 
bill  to  our  counting-house,  I  will 
give  directions  for  its  being  accep- 
ted," no  action  will  lie  upon  such 
conditional  promise,  without  shew- 
ing that  the  Dill  has  been  sent  ac- 
cordingly. Anderson  v.  Hick  and 
others,  3  Campb.  179*  EUenbor- 
ough, C.J.  1812. 

119.  And  where  the  acceptance 
is  conditional,  the  plaintiff  cannot 
declare  upon  a  general  acceptance, 
though  the  condition  has  been  com" 
plied  with.  Langston  and  others 
v.  Corney  and  others,  4  Campb. 
176.    Gibbs,  C.  J.  1815. 

And  see  Wynee  v.Raikes,  5  East, 
514.  S.  C.  2  Smith,  98.  Powell 
v.Monnier,  1  Atk.  611. 

120.  There  cannot  be  two  dis- 
tinct acceptances  of  the  same  bill. 
Jackson  v.  Hudson,  2  Campb.  447. 
EUenborough,  C.J.  1810. 

N.  But  in  the  case  of  an  accep- 
tance, supra  protest,  there  may  be  a 
similar  acceptance  for  the  honour 
of  another  party.    Beawes'L.  M." 
422. 

121.  Where,  therefore,  a  bill  is 
drawn  upon  A.  in  pursuance  of  an 
agreement  by  which  B.  had  under* 
taken  to  guarantee  to  the  drawer 
the  payment  of  A.'s  debt;  and  af- 
ter the  bill  is  accepted  by  A.,  B. 
writes  an  acceptance  by  himself; 
B.  is  not  liable  as  acceptor ;  it  is  a 
collateral  undertaking  for  the  debt 
of  A.,  which  must  be  specially  de- 
clared on.    Ibid. 

N.  Qu.  whether  B.  is  liable  in 
any  shape,  as  no  consideration  ap». 
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pears  on  the  face  of  the  instrument. 
Wain  v.  Warlters,  5  East,  10,  and 
such  an  undertaking  seems  not  to 
be  within  the  custom  of  merchants, 
as  received  in  this  country ;  vide 
Pothier,  Traite  du  Contrat  de 
Change,  part  1,  chap.  3.  num.  50. 

122.  Detention  of  bill  by  draw- 
ee, for  an  unreasonable  time, 
amounts  to  an  acceptance,  or  at 
least  to  an  undertaking  to  accept. 
Mason  v.  Barff,  Chitty  on  Bills, 
228.    Ellenborough,  C.  J.  181?. 

D.  (b)  Special  Acceptance. 
PostE.  (b). 

123.  The  holder  of  a  bill  may 
refuse  a  special  acceptance,  in 
which  the  mode  of  payment  differs 
inform  from  that  required  by  the 
bill,  in  an  action  against  the  draw- 
er. Boehm  v.  Garcias  and  others,  1 
Campb.  425.  Ellenborough,  C. 
J.  1806. 

And  see  Da  Costa  v.  Cole,  Skinn. 
272. 

124.  And  upon  a  protest  for 
non-acceptance,  no  evidence  will 
be  admitted  to  shew  that  payment 
in  the  mode  proposed  by  the  draw- 
ee, would  have  been  equivalent  to  a 
payment  in  the  terms  of  the  bill.Jfe. 

125.  But  it  has  been  held,  that 
where  a  bill  is  accepted,  payable  at 
a  particular  place,  the  special  accep- 
tance forms  no  part  of  the  contract, 
and  need  not  be  noticed  in  the  de- 
claration ;  it  being  inserted  merely 
for  the  purpose  of  appraising  the 
holder  where  he  may  apply  for 
payment,  not  as  a  condition  restric- 
ting the  general  liability  of  the  ac- 
ceptor. Lyon  v.  Sundius  and 
Sheriff,  1  Campb.  423.  Ellenbor- 
ough, C.  J. !  808. 

126.  S.  P.  said  to  have  been  rul- 
ed in  K.  B.  by  the  whole  court.  76. 

127.  S.  P.  Head  and  another 
v.  Sewell,  Holt,  363.  Gibbs,C« 
J.  1816. 


138.  S.  P.  Macbride  t.  Wood- 
ruffe,  2  Stark.  253.  Ellenborough, 
C.J.  1817. 

129.  So  a  promissory  note  pur- 
porting to  be  payable  at  a  particu- 
lar place,  need  not,  to  charge  the 
maker,  be  presented  there.  Wild 
v.  Rennara,  1  Campb.  425.  Bai- 
ley, J.  1 809. 

130.  Though  the  place  be  insert- 
ed in  the  body  of  the  note.  Nipholls 
v.  Bowes,  2  Campb.  498.  Ellen- 
borough, C.J.  1810. 

S.  r.  conL  Sanderson  v.  Bowes, 
Bay  ley,  96,  1 85.  S.  C.  14  East,  600. 

And  see  Dickinson  v.  Bowes,  16 
East,  110;  Howe  v.  Bowes,  ibid. 
112.  S.  C  in  error,  3  Taunt.  399. 
n.     5  Taunt.  30.  344. 

131.  But  upon  a  case  reserved 
by  Sir  James  Mansfield,  C.  J* 
where  the  defendant  had  accepted 
a  bill  payable  at  a  particular  place, 
it  was  held,  that  it  must  be  present- 
ed there  for  payment  to  charge 
the  acceptor.  Callaghan  v.  Ay- 
lett,2Campb.  549,  C.  P.  H.  T. 
1811.  S.C.  3  Taunt.  397. 

132.  In  a  late  case  in  K.  B.  a 
declaration  upon  a  bill  accepted 
by  the  defendant,  payable  at  C. 
S.  S.  and  Co.'s  without  averring 
any  presentment  for  payment,  was 
held  good  upon  special  demurrer. 
Fenton  v.  Goundry,  2  Campb.  656. 
K.  B.  E.T.  1811.  and  S.  C.  13 
East,  459. 

And  see  Russell  v.  Exon,  4  M. 
and  S.  505.    Bayley,  185,  n.  (7) 

133.  But  where  a  bill  is  drawn 
on  the  defendant rt  payable  in  Lon- 
don,19 it  must  be  shewn  that  it  was 
presented  at  the  place  indicated  by 
the  acceptance.  Hodge  v.  Fillis, 
3  Campb.  463.  Ellenborough,  C. 
J.  1813. 

134.  But  a  subsequent  promise 
of  payment  dispenses  with  such  ev- 
idence.   Ibid, 

135.  An  action  at  law  cannot  be 
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maintained  against  the  acceptor  of 
a  bill  lost  after  indorsement,  but 
which  does  not  appear  to  have 
been  destroyed,  although  a  bond  of 
indemnity  have  been  tendered; 
nor  can  the  plaintiff  recover  upon 
the  original  consideration.  Pier- 
son  v.  Hutchinson,  3  Campb.  "ill, 
6  Esp.  126.  Ellenborough,  C.  J. 
ItfOtJ. 

1 36.  Nor  if  one  half  of  a  note  be 

Sroduced.    Mayor  and  others  v. 
ohnson  and  Eaton,  3  Campb.  324. 
Ellenborough,  C.  J.  1 » 1 3. 

N.  This  was  the  case  of  a  coun- 
try bank  note ;  and  the  part  pro- 
duced contained  the  defendant's 
signature.  If,  as  is  usually  the 
case,  the  note  in  question  only  bore 
one  signature  originally,  the  lost 
half  would  be  waste  paper.  But 
this  point  seems  not  to  have  been 
raised. 

137.  But  where  a  bill,  specially 
indorsed  to  the  plaintiffs  by  the 
payee,  and  by  them  not  indorsed 
over,  was  lost  after  acceptance,  it 
was  held,  that  the  plaintiffs  were 
entitled  to  recover.  Long  and 
others  v.  Baillie,  2  Campb.  2I4,n. 
Ellenborough,  C.  J.  I 805. 

N.  For  the  loser's  remedy  in 
equity,  see  Walmsly  v.  ChiW,  I 
Vez.  34 1  •  Ex  parte  Greenway,  6 
Ves.  812;  Massop  v.  Eadon,  IS 
Ves.  430 ;  Pothier,  Traite  du  Con- 
tratde  Change,  part  1.  chap.  5. 
num.  130,  l,g. 

139.  The  dale  of  the  acceptance 
of  a  bill  payable  after  sight,  need 
not  be  in  the  hand  writing  of  the 
acceptor.  Glossop  v.  Jacob,  4 
Campb.  227.  I  Stark.  69.  Ellen- 
borough, C.  J.  1815. 

139.  Acceptor  of  accommoda- 
tion bills  may  reclaim  them  in  the 
hands  of  the  indorsee  or  payee,  for 
whose  accommodation  tney  were 
drawn,  if,  when  they  fall  cfue,  the 
balance  between  payee  and  indor- 


see, to  whom  they  have  been  re- 
mitted on  account,  be  in  favour  of 
payee*  but  if  not  reclaimed,  the  lien 
of  indorsee  for  subsequent  advan- 
ces revives.  Atwood  and  another 
v.  Crowdie  and  another,  1  Stark. 
483.  Ellenborough,  C.  J.  1816. 
i  And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

D.  (c)  How  cancelled. 

134.  A  drawee  by  putting  his 
name  on  the  bill,  makes  himself  ir- 
revocably liable ;  and  if  the  ac- 
ceptance be  legible,  though  can- 
celled, he  is  liable  as  acceptor. 
Thornton  and  another  v.  Dick  and 
another,  4  Esp.-  270.  Ellenbor- 
ough, C.  J.  1 803. 

S.  P.  Tummer,  or  Trimmer,  v. 
Oddie,  per  Lord  Kenyon,  Bayley, 
88. 

Sed  vide  Chitty,  204,  n.  9.  Ben- 
tinck  v.  Dorrien,  6  East,  199.  S. 

C.  2  Smith,  337.  Paton  v.  Winter. 
1  Taunt.  420,  3.  Bayl.  88,  9,  and 
authorities  there  cited. 

135.  But  if  the  writing  on  the 
bill  be  not  legible,  it  seems  doubt- 
ful whether  the  plaintiff  should  de- 
clare, as  upon  an  accepted  or  a  de- 
faced bill.    Ibid* 

And  see  Tummer,  v.  Oddie,  Bay- 
ley,  88.  post,  I.  (e). 

136.  Where  a  banker's  clerk 
cancels  a  cheque,  and  afterwards 
writes  under  it  Cancelled  by  mis* 
take"  the  banker  may  return  the 
cheque  unpaid.  Fernandey  v. 
Glynn,  1  Campb.  426,  n.  Ellen- 
borough, G.  J.  1 806. 

Raper  v.  Birkbeck,  15  East,  17, 
9,  ace. 

D.  (d)  Acceptor  of  bill  and  maker  of 

note,  hew  far  liable. 

137.  Acceptor  of  bill  payable 
in  England,  is  only  liable  to  the  ex- 
tent of  the  sum  specified  in  the  bill, 
with  5  per  cent,  interest.    He  is 
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not  chargeable  with  re-exchange, 
foreign  interest,  or  expenses.  Wool- 
•Bey  v.  Crawford,  3  Campb*  445. 
EUenborough,  C.J.  1810. 

N.  According  to  Pothier,  the 
drawee,  by  accepting,  accedes  to 
all  the  obligations  of  the  drawer ; 
and  he  expressly  enumerates  inter- 
est, expenses,  and  re-pxchange ; 
Traite  du  Contrat  de  Change,  part 
1.  chap.  4.  art.  6.  num.  117.  But 
in  Napier  v.  Shneider,  12  East, 
420,  the  court  refused  to  refer  it  to 
the  master  to  compute  what  was  due 
from  the  acceptor  for  re-exchange, 
$c.  as  he  could  not  try  foreign 
customs.  See  also  Code  de  Com- 
merce, Liv.  1,  Tit.  8,  sect.  1,  §  3. 

138.  Upon  a  note  payable  im- 
mediately, in  case  of  the  non-pay- 
ment of  instalments,  interest  upon 
the  whole  sum  is  due  from  the  time 
of  failure,  not  merejy  upon  the  ac- 
cruing instalments*  Blake,  execu- 
tor of  Pale,  v.  Lawrence,  4  Esp. 
147.     Ellenborough,  C.  J.  1802. 

139.  A  tender  of  money  due  on 
a  promissory  note,  although  ac- 
companied with  a  request  to  have 
the  note  delivered  up,  is  sufficient 
to  stop  the  running  interest.  Dent 
v.  Dunn,  executrix,  <frc.  3  Campb. 
296.    Ellenborough,  C.  J.  1 8 1 2. 

140.  In  an  action  on  a  foreign 
note,  payable  in  the  currency  of 
the  country,  the  verdict  was  regu- 
lated by  the  bourse  of  exchange  at 
the  time  of  action  brought.  Hou- 
riet  and  another  v.Morris,3  Campb. 
303.    Ellenborough,  C.  J.  1 8 1 2. 

N.  But  see  Pollard  v.  Harris,  3 
Pos.  and  Pul.  335.  where  it  was 
ruled,  that  the  calculation  should 
be  made  from  the  state  of  the  ex- 
change at  the  time  of  the  demand  of 
payment.  And  see  Mellish  v.  Sim- 
eon, 2  H.  Bla.  378. 

D.  (e)  Where  discharged. 

141.  The  holder  may  resort  to 


the  acceptor  after  taking  security 
from  the  drawer,  or  discharging 
hijn  out  of  execution.  Smith  v. 
Knox,  3  Esp.  46.  Eldon,  C.  J. 
1799. 

Ex  parte  Smith,  3  Pro.  Ch.  Ca. 
1.  Ex  parte  Wilson,  11  Ves.  410. 

Ana  see  Hayling  v.  Mulh^U,  2 
Bla.  1235^  English  v.  Darjey,  9 
Bos.  and  Pul.  62.  Yinn.  Sel.  Jur. 
QuaesU  lib.  2.  cap.  42.  passim. 

142.  Or  after  suffering  thre? 
months  to  elapse  without  demand- 
ing payment  from  the  acceptor, 
during  which  period  the  drawer 
becomes  insolvent.  Anderson  v. 
Cleland,  Esp.  D.  N.  P.  58.  Lord 
Mansfield,  C.  J.  1779. 

Vide  post,  1 55. 

143.  A.  makes  a  promissory 
note  in  favour  of  B.  for  the  accom- 
modation of  the  latter.  The  note 
is  indosed  to  C.  with  notice  of  the 
want  of  considerate ;  B.  becom- 
ing insolvent,  C.  accepts  a  divi- 
dend, and  covenants  not  to  sue  him* 
Held,  that  C.  may  still  sue  A., 
though  in  the  event  of  bis  recover- 
ing the  amount  from  A.,  B.  will 
again  become  liable  to  be  sued 
through  the  act  of  C.  Mallett  v. 
Thompson,  5  Esp.  1 78.  Ellenbor- 
ough, C.J.  1804. 

ConU  for  the  above  reason, 
Pothier,  Traite  du  Contrat  de 
Change,  part  1.  chap.  6.  nun*.  180. 

144.  It  has  however  been  held, 
that  if  indorsee  of  bill,  with  notice 
of  its  being  accepted  without  con- 
sideration, receive  part  from  draw- 
er and  give  him  time  for  the  pay- 
ment of  the  residue,  the  acceptor, 
who,  under  such  circumstances  is 
a  mere  surety,  is  discharged.  Lax- 
ton  v.  Peat,  2  Campb.  1 85.  Ellen- 
borough, C*  J- 1 809. 

Ana  see  Pothier,  Traite  du  Con- 
trat de  Change,  part  I.  chap.  6. 
num.  177,  8. 

145.  E.  contra,  by  giving  tipae 
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to  the  accommodation  acceptor, 
he  does  not  discharge  the  drawee. 
Collott  and  others  v.  Haigh,  3 
Campb.  381.  Ellenborough,  C. 
J.  1812. 

146.  But  in  a  subsequent  case 
is  was  held,  that  the  indulgence  to 
the  drawer,  where  payment  has 
regularly  been  demanded  from  the 
acceptor,  will  not  discharge  the 
latter;  and  Laxton  v.  Peat  was 
doubted.  Kerrison  v.  Cooke,  3 
Campb.  362.    Gibbs,  J.  1813. 

N.  The  court  of  C.  P.  have  since 
held  that  nothing  but  payment  or 
a  release  will  discharge  the  accep- 
tor. Fentum  v.  Pocock,  5  Taunt. 
193. 

147.  An  acceptor  cannot  avail 
himself  of  a  renunciation  of  the 
holder's  claim  upon  him,  unless  it 
be  express  and  for  consideration. 
Parker  v.  Leigh,  2  Stark.  228. 
Ellenborough,  C.  J.  1817. 

148.  Where  an  accommodation 
bill  is  accepted  for  a  particular 
purpose,  the  holder,  after  notice 
that  this  purpose  is  satisfied,  can- 
not apply  it  to  a  different  object. 
Cartwngnt  v.  Williams,  Chitty  on 
Bills,  241 .  Sitt.  at  Guildhall  after 
1LT.  1818. 

Ace.  post,  L  (a)  287. 

149.  in  a  parol  discharge  of  an 
acceptance,  the  language  employ- 
ed must  amount  to  an  uncondition- 
al renunciation  of  the  holder's 
claim*  Whatley  and  others,  v. 
Tricker  and  others,  1  Campb.  35. 
Ellenborough,  C.  J.  1 807. 

Ace.  Dingwall  v.  Dunster,  Doug. 
235,  47. 

150.  The  holder  of  a  bill  which 
is  overdue,  gives  in  a  blank  sched- 
ule under  an  insolvent  act.  This 
does  not  amount  to  an  acknowledg- 
ment that  the  bill  has  been  satisfi- 
ed, so  as  to  discharge  the  acceptor. 
Hart  v.  Sarah  Newman,  3  Campb. 
13.    Ellenborough,  C.  J.  1811. 


151.  Acceptor  of  a  bill  drawn 
to  the  order  of  a  fictitious  payee, 
cannot  be  sued  by  an  indorsee,  un- 
less the  acceptor  were  a  party  to 
the  fraud,  or  had  received  the  val- 
ue. Bennett  v.  Farnell,  1  Campb* 
130,  80,  c.  Ellenborough,  C.  J. 
1807,  and  K.B.  1808. 

And  see  ex  parte  Allen,  Co*  B. 
L.  1 84,  5. 

152.  In  an  action  on  a  note,  th£ 
defendant  cannot  set  up  a  verbal 
agreement  entered  into  at  the  tifoe 
the  note  was  made,  whereby  the 
plaintiff  undertook  tp  accept  a  re* 
newal  of  the  note,  in  lieu  of  pay- 
ment at  maturity.  Hoare  and  oth- 
ers, v.  Graham  and  another,  3 
Campb.  57.  Ellenborough,  C.  J. 
1811. 

1 53.  The  party  who  accepts  a  bill 
payable  at  nis  banker's,  is  not  dis- 
charged, by  the  neglect  of  the 
holder  to  present  the  bill  for  sever- 
al months  after  it  falls  due,  and  the 
intervening  bankruptcy  of  the  bank- 
er; bankers  having  funds  of  the 
acceptor's  in  their  nands.  Sebag 
v.  Abitbol,  1  Stark.  79.  Ellenbor- 
ough, C.  J.  1815. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  plaintiff.76. 

154.  A  party  taking  a  bill  from 
the  drawer  with  knowledge  of  its 
being  an  accommodation  bill,  can 
only  recover  from  the  acceptor  the 
balance  really  due  to  himself  from 
his  indorser.  Jones  and  others,  v. 
Hibbert,  2  Stark.  304.  Bayley, 
J.  1817. 

155.  In  an  action  against  accep- 
tor, it  is  no  defence  that  the  J>dl 
was  indorsed  over  by  plaintiffs  to 
A.,  who  had  held  it  three  months 
after  due,  and  had  received  anoth- 
er bill  from  drawer,  for  the  pur- 
pose of  taking  it  up.  Buzzard  v. 
Flecknoe,  1  Stark.  333.  Ellenbor- 
ough, C.J.  1816. 

Vide  ante,  142. 
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.E.  Presentment  for  payment. 
E.  (a)  When  necessary. 

156.  Before  a  bill  becomes  due, 
the  holder  is  informed  by  the 
drawees  that  they  have  no  effects 
in  Jiaqd.  On  the  day,  the  drawer 
tells  the  holder  he  will  endeavour 
to  provide  effects,  and  will  see  him 
again.  The  bill  must  be  present- 
ed to  the  drawees.  Prideaux  v. 
Collier,  2  Stark,  57.  Ellenbor- 
ough,  C.J.  18 1 7. 

E.  (b)  At  what  time. 

157.  Three  days1  grace  are  al- 
lowed on  promissory  notes.  Smith 
v.  Kendal,  executor,  1  Esp.  231. 
Kenyon,  C.  J.  1794. 

S.  P.  ace.  Brown  v.  Harraden, 
4  T.  R.  14*.  S.  P.  cont.  Dexlaux 
t.  Hood,  Bull.  N.  P.  74.  S.  P. 
dub.  Ward  v.  Honey  wood,  Dough 

61. 

158.  Although  not  made  paya- 
ble to  order  or  to  bearer.     Ibid. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  defen- 
dant.   Ibid,  and  6  T.  R.  1 23. 

159.  A  demand  of  payment  on 
the  second  day  of  grace,  is  a  mere 
nullity.  Wiften  v.  Roberts,  I  Esp. 
261.    Kenyon,  C.  J.  1795. 

In  France,  by  the  Code  de  Com- 
merce, all  days  ol  grace  are  abol- 
ished ;  liv.  1,  tit.  8,  s.  5,  num.  Itio. 

160.  The  holder  of  a  bill  ac- 
cepted, payable  at  a  banking 
house,  is  bound  to  present  it  within 
banking  hours.  Parker  v.  Gor- 
don, 0  Esp.  4 1  •  Ellenborough,  C. 
J.  1806. 

And  the  court  of  K.  B.  refused 
a'rulc  to  set  aside  nonsuit ;  7  East, 
38.5. 

S.  P.  admit.  Jameson  v.  Swin- 
ton,2Taunt.  221.  And  see  El- 
ford  v.  Teed,  1  M.  and  S.  28. 

161.  But  six  in  the  evening  is 
not  an  unseasonable  hour  to  apply 


at  the  house  of  a  merchant  or 
tradesman  for  payment  of  an  ac- 
cepted bill.  Morgan  v.  Davison, 
i  Stark.  114.  Ellenborough,  C. 
J.  1815. 

162.  Or  eight  in  the  evening. 
Barclay  v.  Bailey,  2  Campb.  527. 
Ellenborough,  C.  J.  1 8 11 . 

163.  A  check  received  on  one 
day  should,  be  presented  for  pay- 
ment on  the  next,  this  being  a  rea- 
sonable time  according  to  tne  law 
merchant,  which  is  neither  to  be 
strengthened  nor  controlled  by 
the  practice  prevailing  amongst  the 
bankers,  on  the  west  side  of  St. 
Paul's,  to  present  cheques  for  pay- 
ment on  the  day  after  they  are 
brought  by  the  general  post,  or  the 

Practice  on  the  east  side  of  St. 
'aul's,  to  present  such  cheques  on 
the  day  tticy  are  received.  Rick- 
ford  and  others  v.  Ridge,  2  Campb. 
537.  Ellenborough,  C.  J.  1810. 

164.  But  the  holder  has  the 
whole  of  that  day  to  make  the  pre- 
sentment. Pocklington  v.  Silves- 
ter, Chitty  on  Bills,  351.  Gibbs. 
C.J.  1817. 

*  And  the  court  of  C.  P.  set  aside 
a  verdict  for  the  defendant,  found 
contrary  to  the  chief  justice's  di- 
rection.   Ibid. 

And  sec  Robson  v.  Bennett,  2 
Taunt.  388. 

165.  The  holder  of  a  banker's 
cheque  is  bound  to  forward  it  for 
payment  by  the  post  of  the  day  fol- 
lowing that  on  wnich  he  receives  it. 
Sending  it  by  a  private  convey- 
ance, which  arrived  an  hour  later 
than  the  post,  is  not  sufficient,  al- 
though the  bank  never  opened  on 
that  day.  Beeching  ana  others,  v. 
Gower,  Holt,  313.  Gibbs,  C.  J* 
1816. 

166.  The  usage  of  the  excise  to 
allow  an  acceptor  six  days  beyond 
the  three  days  grace,  if  requested, 
on  bills  drawn  specifically  for  the 
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king's  money,  on  payment  of  one 
shilling  to  the  clerk  for  his  trouble, 
is  a  general  custom  enerafted  on 
such  bills,  binding  on  the  parties* 
Welford  v.  Hankin,  Esp.  D.  N.  P. 
71.    Lord  Mansfield,  C.  J.  1 763. 

E.  (b)  At  what  place. 

And  see  ante  A,  (c)  33,  34  D.  (b)— 
post,  G.  (b)  238. 

167.  Presentment  of  a  bill  made 
payable  at  a  banking-house  to  the 
bankers  clerk  at  the  clearing 
house  is  sufficient.  Reynolds  v. 
Chettle,  2  Campb.  596.  Ellenbor- 
ough,C.  J.  1811. 

8.  P.  Robson  v.  Bennett,  2 
Taunt.  388.  Ace,  Dickenson  v. 
Bowes,  16  East,  110;  Howe  v. 
Bowes,  t&M.  112. 

168.  A  place  of  payment  writ- 
ten at  the  foot  or  margin  of  a  note, 
is  not,  in  an  action  against  the  ma- 
ker, to  be  considered  as  part  of  the 
contract.  Price  v.  Mitchell,  4 
Campb.  200.  Gibbs,  C.  J.  1 81 5. 

169.  But  where  the  place  of 
payment  is  printed  at  the  foot  of  the 
note,  special  presentment  must  be 
proved.  Trecothick  v.  Edwin,  1 
Stark.  468.  Ellenborougb,  C.  J. 
1816. 

1 70.  If  a  country  banker's  note 
purport  to  be  payable  in  the  coun- 
try and  in  town,  a  country  bolder, 
residing  in  the  neighbourhood,  is 
not  guilty  of  laches,  if  he  present 
it  for  payment  in  town  only.  Bee- 
ching  and  others  v.  Gower,  Holt, 
313.     Gibbs,  C.J.  1816. 

171.  The  indorser  of  a  bill  pay* 
able  after  sight,  is  not  discharged 
by  the  circumstance  oftthe  bill  re- 
maining a  long  time  in  circulation, 
before  it  is  presented  for  accep- 
tance. Goupy  and  others  v.  Har- 
den and  others,  Holt,  342,  Gibbs, 
C.  J.  1816. 

1 72.  Where  the  place  of  pay- 

14 


ment  is  stated  in  the  body  of  the 
note,  such  statement  is  material, 
and  the  omission  of  it  in  the  declar- 
ation is  not  cured  by  an  averment 
that  the  note  was  duly  presented, 
Roche  v.  Campbell,  3  Campb.  247. 
EUenborough,  C.  J.  1812. 

F.  Protest, 

173.  It  is  not  necessary  to  send 
a  copy  of  the  protest  with  the  no- 
tice of  non-payment.  Cromwell 
et  alt.  v.  Hynson,  2  Esp.  511. 
Kenyon,  C.  J.  1796. 

Ace.  Pothier,  Traite  du  Contrat 
de  Change,  part  1.  chap.  5.  s.  150. 

Cont.  Goostrey  v.  Mead,  Gilb. 
Evid.  79.     S.  C.  B.  N.  P.  271 ,  2. 

174.  Or  to  give  notice  that  a 
protest  has  been  made.  Robins 
v.  Gibson,  3  Campb.  334.  Ellen* 
borough,  C.J.  1813. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.  Ibid,  and  1 
M.  and  S.  288.  Ibid.  EUenbor- 
ough, C.  J. 

And  see  Selw.  N.  P.  325,  n. 

175.  And  stmblt,  that  the  pro* 
test  may  be  drawn  up  at  any  time 
before  the  trial,  provided  the  bill 
be  noted  on  the  aay  it  is  dishon- 
ored. C  haters  v.  Bell  et  alt.  4 
Esp.  49,    Kenyon,  C.  J.  1 801 . 

1 76.  S.  P.  upon  a  second  trial 
before  EUenborough,  C.  J.    Ibid. 

But  a  case  reserved  on  this  point 
was,  after  argument,  directed  to  be 
turned  into  a  special  verdict;  1 
Law  Journal,  315,  K.  B.  E.  T. 
1803*  Which  never  came  before 
the  court,    Selw.  327. 

1 77.  A  bill  protested  for  non-ac- 
ceptance, need  not  be  protested  for 
non-payment.  Price  v.  Dardell, 
Chitty  on  Bills,  314.  Kenyon,  C. 
J.  1794,  and  Dela  Torre  v.  Bar- 
clay, 1  Stark.  7.  EUenborough,  C. 
J.  1814. 

Contra,  Pothier,  Traite  du  Con- 
trat de  Change,  num.  138.    And 
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see  Orr  v.  Maginnis,  7  East,  359, 
361. 

178.  To  entitle  the  bolder  of  an 
inland  bill  to  interest  and  costs,  a 
protest  must  be  proved.  Boulager 
v.  Telleyrand,  2  Esp.  550.  Ken- 
yon,  C.J.  1797. 

S.  P.  Harris  v.  Benson,  2  Stra. 
910. 

179.  S.  P.  Contra,  Windle  v. 
Andrews,  2  Stark.  425.  Abbott,  C. 
J.  1818. 

180.  But  the  want  of  such  a  pro- 
test does  not  affect  the  right  to  re- 
cover the  principal.    Ibid. 

S.  P.  brough  v.  Parkings,  2 
Lord  Raymond,  992.  S*C.  1  Salk. 
131.  S.  C.  6  Mod.  80.  ConL  as  to 
Coal  Notes,  3  Geo.  2  cap.  26,  s.  7. 

181.  An  express  promise  of  pay- 
ment by  the  drawer  of  a  foreign 
bill,  which  has  been  dishonored, 
is  equivalent  to  an  admission  that 
a  protest  has  been  regularly  made, 

-  in  an  action  against  the  sheriff  for 
not  arresting  the  drawer  on  mesne 
process  sued  out  by  the  holder. 
Gibbon  v.  Coggon,  sheriff  of  Es- 
sex, 2  Campb.  188.  Ellenbor- 
ough,  C.J.  1809. 

182*  And  such-  a  promise  will 
support  an  allegation  of  due  pre- 
sentment to  the  drawees,  protest, 
and  notice  to  the  defendants. 
Gr^enway  and  others,  v.  Hkidley, 
s'«ed  with  Gregorie,  outlawed.  4 
Campb.  52.  Ellen  borough,  C.  J. 
1814. 

183.  A  protest  for  non-accep- 
tance and  non-payment  of  a  for- 
eign bill  of  exchangers  not  neces- 
sary to  charge  the  drawer,  where 
it  is  proved  by  the  drawee,  that 
there  were  no  effects  in  hand ; 
though  it  appear  from  a  claim 
which  the  drawer  would  have  had 
upon  the  drawee  as  executor,  if  the 
latter  had  possessed  assets,  that  the 
former  was  not  altogether  unwar- 
ranted in  expecting  that  the  bill 


would  be  accepted.  Legge  v. 
Thorpe,  2  Campb.  310.  EUenbor- 
ough,  C.J.  1810. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 
12  East,  171. 

And  see  12  East,  177. 

G.  Notice  of  dishonor. 
G.  (a)  How  given. 

184.  Notice  of  the  dishonor  of 
a  bill  may  be  given  by  letter. 
Langdon  v.  Hulls,  5  Esp.  1 57.  El- 
lenborough,  C.  J.  1804. 

1 85.  But  in  such  case  a  copy  of 
the  letter  cannot  be  given  in  evi- 
dence, without  notice  to  produce 
the  original.    Ibid. 

186.  Parol  evidence  of  the  con- 
tents of  a  letter  announcing  the  dis- 
honor of  a  bill,  is  not  admissible 
without  notice  to  produce  the  let- 
ter. Shaw  and  others  v.  Mark- 
ham,  clerk,  Peake,  1 65.  Kenyon, 
C.  J.  1792. 

187.  But  it  has  since  been  held, 
that  notice  need  not  be  given  to 
produce  the  letter  containing  no- 
tice  of  dishonor.  Roberts  v.  Srad- 
shaw,  1  Stark,  28.  Ellenborougfa, 
C.  J.  1816* 

And  see  ante,ATTORNEY,B.(a)l7. 

188.  Proof  that  duplicate  noti- 
ces were  written,  and  also,  that  a 
letter  was  sent  to  the  defendant  on 
the  same  day,  will,  upon  the  non- 
production  of  the  letter  after  no- 
tice, be  evidence  of  notice  of  dis- 
honor, without  shewing  the  contents 
of  the  letter,  or  otherwise  connect- 
ing it  with  the  notices.     Ibid. 

And  the  court  refused  a  rule  for 
anew  trial.     Ibid. 

1 89.  Proof  that  a  letter  contain- 
ing notice,  was  delivered  to  a  per- 
son at  the  house  in  which  the  de- 
fendant lodged,  and  that  the  same 
letter  was,  on  the  next  morning, 
thrown  into  the  plaintiff's  house, 
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is  presumptive  evidence  of  notice 
to  the  defendant,  Stedman  v. 
Gooch,  1  Esp.  4,  5.  Kenyon,  C. 
J.  1793. 

190.  It  is  not  sufficient  to  shew 
that  it  was  written  by  a  merchant 
in  his  counting-house,  and  put  down 
upon  a  table  for  the  purpose  of  be- 
ing carried  from  thence  to  the  post- 
office,  and  that,  by  the  course  of 
business  in  the  counting-house,  all 
letters  deposited  on  this  table  are 
carried  to  the  post-office  by  a  por- 
ter. Hetherington  v.  Kemp,  4 
Campb.  1 93.  Ellenborough,  C.  J. 
1815. 

191.  But  if  the  porter  is  called, 
and  swears  he  has  put  in  all  letters 
which  he  found  from  time  to  time 
on  the  table,  it  is  sufficient.    Ibid. 

1 92.  Or  if  a  letter  of  the  defend- 
ant's is  produced,  wherein  he  ac- 
knowledges the  receipt  of  a  letter 
from  the  plaintiff,  of  the  same  date, 
though  without  referring  to  the 
contents.    Ibid. 

193.  Where  a  bill  is  drawn  in 
Jamaica  in  favour  of  A.,  who  re- 
mains there  after  the  bill  is  dishon- 
ored, notice  left  at  A.'s  residence 
in  England  is  sufficient.  Cromwell 
et  alt.  v.Hynson,  2  E$p.  511.  Ken- 
yon, C.  J.  1 796. 

194.  To  give  notice  of  the  dis- 
honor of  a  foreign  bill,  it  is  suffi- 
cient to  put  a  letter  of  advice  in  the 
post-office  here,  notwithstanding 
the  irregularity  of  the  foreign  post. 
Kufh  and  others  v.  Weston  and 
others,  3  Esp.  64.  Kenyon,  G.  J. 
1799. 

And  see  Saunderson  v.  Judge,  2 
H.  Bla.  509,  1 1  <;  Darbishire  v. 
Parker,  6  East,  3, 9.  S.  C.  2  Smith, 
196;  Parker  v.  Gordon,  7  East, 
385.  S.  C.  3  Smith,  358. 

But  see  Pearson  v.  Crallan,  2 
Smith,  404  ;  Pothicr,  Traite  du 
Contrat  de  Change,  part  1,  chap. 
5,  sect.  2,  art.  t,§  4. 


195.  A  bill  was  presented  for 
payment  on  the  4th>  by  a  notary, 
on  behalf  of  the  payee's  backers. 
The  notary  brought  the  bill  back 
to  the  bankers  dishonored,  on  the 
morning  of  the  5th.  On  the  same 
day  it  was  returned  to  the  payees, 
who,  in  the  course  of  the  sixth,  sent 
a  letter  to  the  drawer  by  the  two- 
penny post ;  all  the  parties  resid- 
ing within  the  delivery.  Held, 
that-this  was  sufficient  notice.  Scott 
and  others  v.  Lifford,  1  Campb. 
246.     Ellenborough,  C.  J.  1808. 

Rule  nisi  for  a  new  trial,  on  the 
ground  that  the  notice  was  too  late, 
and  that  it  was  sent  by  an  improp- 
er conveyance,  refused  in  K.  B. 
Ibid,  and  9  East,  347. 

196.  In  the  last  case,  it  did  not 
appear  in  evidence  at  what  hour  of 
the  day  the  letter  was  put  into  the 
office ;  but  it  has  since  been  held, 
that  a  parly  being  bound  to  give 
notice  of  the  dishonor  of  a  bill 
on  the  day  after  that  on  which  it 
reaches  him,  it  is  not  sufficient  to 
put  a  letter  into  the  twopenny  post 
after  fioe  in  the  afternoon ;  as,  by 
the  course  of  the  post,  such  letters 
will  not  be  delivered  till  the  next 
morning.  Smith  v.Mullett,  2  Camp. 
208.     Ellenborough,  C.  J.  1 8 1 1 . 

And  see  Bayley,  125. 

197.  To  entitle  a  person  to  avail 
himself  of  the  twopenny  post  in 
sending  notice,  it  is  not  necessary 
that  the  parties  should  reside  at  re- 
mote points  within  the  delivery. 
Hilton  v.  Fairclough,  2  Campb. 
633.     Lawrence,  C.  J.  1811. 

198.  k  is  sufficient  if  the  letter 
be  put  into  the  office  early  enough 
to  reach  its  destination  on  the  eve- 
ning of  the  day  following  that  on 
which  the  bill  was  dishonored, 
though  the  parties  reside  within  a 
short  distance  from  each  other. 
Ibid. 

199.  Notice  of  dishonor  must  be 
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Siven  by  or  on  the  behalf  of  the 
older ;  it  is  not  sufficient  that  the 
defendant  has  been  informed  of 
the  non-payment  of  the  bill  by  an 
unauthorized  stranger.  Stewart  v. 
Kennett,2  Campb.  177.  Ellen* 
borough,  C.  J.  1 809. 

But  see  Insurance,  O.  (a)  1* 
300.  But  notice  from  any  per- 
son who  is  a  party  to  the  bill  is 
sufficient.  Wilson  v.  Swabey,  1 
Stark.  34.  Ellenboroftgh,  C.  J. 
1815. 

201.  Notice  from  the  acceptor 
is  sufficient. .  Rosher  and  another 
v.  Kieran,  4  Campb.  87.  Ellen- 
borough,  C.  J.  1814. 

202.  It  is  not  sufficient  that  the 
party  sought  to  be  charged,  has  re- 
ceived notice  of  the  dishonor  of  a 
bill  as  many  days  as  there  are  sub- 
sequent indorsees,  unless  it  be 
shewn  that  each  gave  notice  with- 
in a  day  after  he  received  it. 
Marsh  v.  Maxwell,  2  Campb.  210. 
Ellenborougb,  C.  J.  18 11. 

203.  S.  P.  contra.  Cutler  and 
another  v.  Boddy,  Chitty  on  Bills, 
406.    Ellenborougb,  C.J.  1814. 

204.  A  special  cas$  appears  to 
have  been  afterwards  reserved  on 
this  point.   Turner  v.  Leach.  Ibid. 

And  see  M'Queen  v.  Farquhar, 
1 1  Ves.  478. 

205.  Notice  sent  bv  a  private 
band  on  the  25th,  being  the  day 
after  it  reached  the  party,  is  suffi- 
cient, although,  the  mail  set  out 
early  in  the  rooming  of  the  25th. 
Bancroft  v.  Hall,  Holt,  476.  Bay- 
ley,  J.  Lancaster,  1816. 

206.  Notice  may  be  given  at  a 
counting-house  between  6  and  7  in 
the  evening.    Ibid. 

207.  If  the  drawer  or  indorser 
of  a  bill,  receive  due  notice  of 
dishonor  from  his  immediate  indor- 
see, he  is  liable  to  a  subsequent  in- 
dorsee from  whom  he  had  no  di-  j 
rect  notice.    Jameson  and  others 


v.  Swinton,  2  Campb.  373.    Law- 
rence, J.  1809. 

S.  C.  not  S.  P.  2  Taunt.  224. 
S.  P.  ace.  Shaw  v.  Croft,  Chitty, 
239.  S.  P.  cont  ex  parte  Barclay, 
7  Ves.  598. 

208.  A  remote  indorsee  of  a  dis- 
honored cheque,  is  not  bound  to  ap- 
ply for  payment  to  the  drawer,  or 
to  give  him  notice  of  the  dishonor ; 
for  the  purpose  of  charging  an  in* 
termediate  party,  it  is  sufficient  to 
give  notice  to  such  party.  Rick- 
ford  and  others  v.  Ridge,  2  Campb. 
537.    Ellenborougb,  C.  J.  1 8 1 0. 

Vide  post  G.  (c)  239,  note. 

209.  Notice  of  the  dishonor  of 
a  bill,  is  sent  to  an  indorsee  of  the 
Jewish  persuasion  on  the  8th  of 
October,  the  greatest  Jewish  festi- 
val in  the  .year.  Notice  from  him 
to  the  indorser,  by  letter  put  in  the 
general  post  office  on  the  9th  was 
sufficient.  Lindo  v.  Unsworth,  2 
Campb.  602.  EHeaborough,  C. 
J.  1811. 

210.  Absence  from  home,  occa- 
sioned by  the  dangerous  illness  of 
the  parly's  wife,  was  ruled  to  be  no 
excuse  for  not  forwarding  a  notice 
which  had  been  sent  to  him.  Tur- 
ner v.  Leach,  Chitty  on  Bills,  275. 
Ellenborough,  C.  J.  1818. 

Vide  tamen,  Hilton  v.  Shepherd, 
6  East,  1 5. 

211.  Notice -of  dishonour  may 
be  given  immediately,  upon  the  re- 
fusal of  the  payment,  by  the  mak- 
er of  a  note,  without  waiting  to  see 
whether  it  will  be  taken  up  in  the 
course  of  the  day.  Burbridge  v. 
Manners,  3  Campb.  193.  fiHcn- 
borough,  C.  J.  1812. 

212.  The  notice  need  not  stale 
the  liability  of  the  party  to  whom 
it  is  given.  Shaw  v.  Croft,  Chitty 
on  Bills,  284.   Kenyon,  C.  J.  1798. 

G.  (b)   Wlicn  necessary. 

213.  The  payee  of  a  note,  who 
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has  no  effects  in  the  bands  of  the 
tnobr^B  not  entitled  to  notice.  Cor- 
ney  v.ftfendez  da  Costa,  1  Esp.  303. 
Biriler,  J.  1 795. 

S.  P.  De  Bert  v.  Atkinson,  2  H. 
Bbu  336. 

314.  &  P.  contra.  Free  and  oth- 
ers v.  Hawkins,  Holt,  550.  Gibbs, 
C.  J.  1817. 

Bnt  see  Appendix  !• 

Et  ride  Smith  v.  Bccket,  13  East, 
187.  Bayley,  136,  n. 

215.  So  the  drawer  of  an  ac- 
commodation bill.  Collott  and 
others  v.  Haigh,  3  Campb.  381. 
Ellenborough,  C.  J.  1812. 

N.  And  in  France,  the  proof  of 
assets  lay,  and  lies,  upon  the  draw- 
er ;  Pothier,  Traitc  du  Contrat  de 
Change,  part  1  chap.  5.  num.  1 57. 
Code  de  Comm.  1.  1.  tit.  8.  §.  2. 
num.  117. 

216.  Bat  the  indorser  of  a  bill 
is,  in  all  cases,  intitled  to  notice, 
though  the  drawer  have  no  effects 
in  the  hands  of  the  drawee.  Wilkes 
and  others  v.  Jacks,  Peake,  202. 
Kenyon,C.  J.  1793. 

Ace.  Brown  v.  Maffey,  15  East, 
216.  S.C.Bay  ley,  137. 

217.  S.  P.  contra  Sisson.  v. 
Thomlinson,  Sclw.  N.  P.  324,  n. 
Ellenborough,  C.  J.  1 805. 

And  see  Pothier,  Traitc  du  Con* 
trat  de  Change,  part  1,  chap.  5. 
nam.  157, 8. 

218.  Where  the  acceptor  is  in- 
debted to  the  drawer,  an  agree- 
ment between  them  that  the  latter 
shall  take  up  the  bill,  will  not  dis- 
pense wfch  notice.  Staples  v. 
Okines,  1  Esp.  333.  Kenyon,  C. 
J.  1795. 

Ace.  Nicholson  v.  Gouthit,  2  H. 
Bla.  607.  Esdailc  v.  Sower  by,  1 1 
East,  114.  Brown  v.<  Maffey,  1 5 
East,  216.    S.  C.  Bayley,  137. 

219.  Where  A.  had  deposited 
deeds  with  B.  an  attorney,  for  the 
purpose  of  raising  money,  and  B. 


had  accepted  a  draft  on  account  of 
the  intended  mortgage,  the  jury 
found,  that  these  deeds  were  the 
effects  of  A.  in  the  hands  ofB.* 
though  no  money  had  been  raised. 
Walwyn  and  others  v.  St.  Quintin/ 
2Esp.5l4.    Eyre,  C.J.  1796. 

220.  And  where,  for  the  accom- 
modation of  A.,  the  owner  of  the 
deeds,  C.  drew  upon  B.  in  favour 
of  A.,  it  was  ruled,  that  C.  was  in- 
titled  to  notice.    Ibid. 

But  upon  a  motion  for  a  new 
trial,  the  court  of  C.  P.  decided, 
that  notice  was  not  necessary;  1 
Bos.  and  Pnl.  6/>  I . 

And  see  Vendor  and  Purchaser, 
F.  post. 

221.  If  the  drawer  had  effects 
in  the  hands  of  the  drawee,  want  of 
notice  is  not  excused  by  shewing 
that  he  was  not  damnified.  Den* 
nis  v.  Morrice,  3  Esp.  la 8.  Ken- 
yon, C.  J.  1 800. 

Sed  vide  Pothier,  Traitc  du  Con- 
trat de  Change,  part  1.  chap.  5. 
num.  157,  8. 

222.  Where  one  of  three  draw- 
ers of  a  bill  is  likewise  the  acceptor, 
notice  of  dishonour  is  unnecessary. 
Porthouse  v.  Parker  and  others,  1 
Campb.  82.  Ellenborough,  C.  J. 
1807. 

And  see  Jacaud  v.  French,  12 
East,  317. 

223.  The  holder  of  a  bill  is  ex- 
cused from  giving  notice  of  non- 
payment to  the  party  intended  to 
be  charged,  of  whose  place  of 
abode  he  is  ignorant ;  provided  he 
use  reasonable  diligence  in  finding 
it  out.  Bateman  v.  Joseph,  2 
Campb.  46 1  •  Ellenborough,  C.  J. 
1810. 

224.  Whether  such  inquiry  has 
been  conducted  with  due  diligence, 
is  a  question,  not  of  law  but  of  fact. 
Ibid. 

And  the  court  refused  a  rule  for 
a  new  trial.  Ibid*  and  12  East,  433. 
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Contra  Sturges  v.  Derrick, 
Wight*.  76. 

225.  An  inauiry  for  the  rest 
derice  of  an  indorscr,  made  at  the 
place  at  which  the  bill  purported 
to  be  payable,  is  not  sufficient. 
Beveridgetv.  Burgis,  3  Campb.  262. 
Ellenborough,  C.  J.  1812. 

226.  Where,  upon  inquiry,  it 
appears  that  the  person  entitled  to 
notice  has  left  the  kingdom,  no 
laches  is  imputable  to  the  holder, 
unless  it  can  be  shewn  that  he 
knew  where  the  party  might  have 
been  found.  Harrison  v.  Fitzhen- 
ry,  3  Esp.  240.  Le  Blanc,  J.  1800. 

227.  Notice  is  not  necessary, 
where  it  appears  that  the  defend- 
ant, the  drawer,  had  no  effects  in 
the  hands  of  the  drawee,  though 
he  had  some  reason  to  expect  that 
the  bill  would  be  accepted  on  ac- 
count of  a  claim  which  he  had 
against  the  drawee's  testator. 
Legge  t.  Thorpe,  2  Campb.  310. 
Ellenborough,  C.  J.  1810. 

And  the  court  of  K.  B.  dischar- 
ged  a  rule  for  a  new  trial.  Ibid. 
and  12  East,  171* 

And  see  the  observations  of  Le 
Blanc,  J.  12  East,  177. 

228.  Secus,  where  the  expecta- 
tion is  grounded  upon  the  consign- 
ment of  a  cargo  actually  shipped, 
although  the  goods  perish  before 
they  reach  the  drawee.  Ruckcr 
and  another  *.  Miller,  3  Campb. 
217.    Ellenborough,  C.J.  1812. 

229.  S.  P.  ruled  in  Robins  v. 
Clibson,  3  Campb.  334.  Ellenbor- 
ough, C.J.  1813. 

And  see  12  East,  175;  ex. parte. 
Heath,  2  V.  and  B.  240. 

230.  It  is  not  a  sufficient  ground 
to  dispense  with  the  proof  of  notice, 
that  the  balance  of  a  fluctuating  ac- 
count between  the  drawer  and  the 
drawee  is  against  the  former. 
Blackhan  v.  Doren,  2  Campb.  503. 
Ellenborough,  C.J.  1810. 


231.  Or  that,  when  ike  bill  was 
presented,  the  drawer  was  largely 
indebted  to  the  drawees,  who  had 
appropriated  all  the  effects  of  the 
drawer  in  their  hands  towards  the 
liquidation  of  their  debt;  unless 
such  appropriation  were  made  with 
the  privity  of  the  drawer.    Ibid. 

N.  The  state  of  the  accounts,  at 
the  time  the  bill  was  drawn,  does  not 
appear.  But  in  Orr  v.  Maginnis, 
7  East,  359,  61.  3  Smith,  328,  it 
was  held  that  this  alone  was  mate- 
rial. Claridge  v.  Dalton,  4  M.  and 
S.  226. 

232.  If  the  drawer  has  effects  in 
the  hands  of  the  drawee  at  any 
time  whilst  the  bill  is  running,  he  is 
intitled  to  notice  of  dishonour. 
Hammond  and  others  v.  Dufrene, 
3  Campb.  1 45.  Ellenborough,  C. 
J.  181 1,  and  K.  B.  1812. 

233.  After  notice  of  non-accept- 
ance, notice  of  non-payment  need 
not  be  given.  Price  v.Dardell,Chit- 
ty  on  Bills,  300.  Kenyon,C.J.  1794. 

Contra,  Pothier  Traite  du  Con- 
trat  de  Change,  part  L,  chap.  5, 
sect.  2,  art.  1,  §  3,  num.  138. 

234.  It  is  no  excuse  for  not  giv- 
ing notice  to  the  drawer  of  non- 
payment by  the  acceptor,  that  the 
latter  had  previously  informed  the 
drawer  of  his  inability  to  fulfil  his 
cngagement^and  has  given  the  draw* 
er  part  of  the  amount  for  the  pur- 
pose of  enabling  him  to  take  up  the 
bill,,  which  he  has  engaged  to  do. 
Baker  v.  Birch,  8  Campb.  107. 
Ellenborough,  C.  J.  1811. 

Forster  v.  Jurdison,  16  East,  105. 

235.  But  in  such  case  the  sum 
advanced  by  the  acceptor  to  the 
drawer,  may  be  recovered  by  the 
holder  of  the  bill,  as  money  had 
and  received  to  his  use.    Ibid* 

236.  The  drawer  of  a  bill,  which 
is  destroyed  by  accident,  is  intitled 
to  notice  of  non-payment,  though 
he  has  refused  to  give  a  new  bill 
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according  to  9  and  10  Will.  III.  cap. 
17.  sect  3.  and  though  the  drawee 
is  bankrupt.  Thackrayv.  Black- 
ett,  3  Campb.  1 64.  Ellenborough, 
C.  J.  1812,  and  K.  B.  H.  1812. 

237.  So  where  two  accommoda- 
tion bills  are  drawn  payable  at  dif- 
ferent periods,  and  whilst  both  bills 
are  running,  the  drawer  contracts 
engagements  on  the  account  of  the 
acceptor,  to  an  amount  which  is 
fully  covered  by  the  bill  which 
first  becomes  due,  the  drawer  is 
intitled  to  notice  of  dishonor  on 
both  bills ;  as  the  transaction  can- 
not be  separated  by  setting  the 
balance  due  from  the  acceptor, 
against  the  first  bill  exclusively. 

238.  The  maker  of  a  promisso- 
ry note,  payable  at  a  particular 
place,  is  not  intitled  to  notice  of 
dishonor.  Pearce  v.  Pemberthy 
and  others,  3  Campb.  26 1  •  Ellen- 
borough,  C.  J.  1812. 

G.  (c)  Consequences  of neglecU 

239.  A  bill  indorsed  by  A.,  B., 
C,  and  D.,  successively,  is  refused 
acceptance ;  D.  neglects  to  give 
notice  of  the  non-acceptance  to  C. 
but  upon  non-payment  at  maturity, 
he  returns  the  bill  to  B.  who  takes 
it  up  without  notice  of  the  laehes ; 
A.  having  been  once  discharged, 
his  liability  is  not  revived  by  the 
act  of  B.  in  paying  the  bill  under 
an  ignorance  of  the  facts.  Ros- 
cow  (Roscee)  v.  Hardy,  2  Campb. 
458.     Ellenborough,  C.  J.  1 8 1 0. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.  Ibid,  and  12 
East,  434. 

N.  Where  the  holder  of  a  dis- 
honored bill  contents  himself  with 
giving  notice  to  his  immediate  in- 
dorser, he  commits  his  right  to  re- 
sort to  prior  parties  to  the  chance 
of  their  receiving  regular  notice 
through  such  last  indorser.     To 


secure  his  remedy  against  any  par- 
ty, he  must  give  immediate  notice 
to  such  party.  Vide  Pothier, 
Traite  du  Contrat  de  Change,  part 
1.  chap.  5.  sect.  2.  art.  1.  §  5.  No. 
153.  And  see  Chitty  on  Bills,  295. 

G.  (d)  When  waved* 

240.  An  admission  by  an  in- 
dorser of  his  liability,  made  with- 
out notice  of  the  laches  of  the  in- 
dorsee, is  not  binding.  Rouse,  ex- 
ecutor, v.  Redwood,  1  Esp.  155. 
Kenyon,  C.  J.  1 794. 

N.  And  semble,  that  even  with 
notice,  a  mere  admission  of  liabili- 
ty, will  not  be  sufficient  to  charge 
an  indorser  who  was  not  the  dravh 
er  of  the  bill.  Borradaile  v.  Lowe, 
4  Taunt.  93. 

24 1 .  Or,  if  the  indorser  were  not 
apprized  of  the  legal  consequences  of 
such  laches.  Rouse  v.  Redwood, 
ubi  supra  ;  Chatfield  v.  Paxton, 
Chitty  on  Bills,  304.  Kenyon,  C, 
J.  1 798. 

But  see  Bilbie  v.  Lumley,  2  East,. 
471  ;  Williams  v.  Bartholomew,  1 
Bos.  and  Pull.  326  ;  Stevens  v. 
Lynch,  1 2  East,  38.  These  cases, 
in  which  the  inconvenience  of  the 
rule  laid  down  by  Lord  Kenyon 
was  felt,  and  the  distinctions  of  the 
civilians  were  not  adverted  to, 
seem  to  have  established  that  igno- 
rance of  the  law  is  in  no  case  an 
excuse. 

Sed  vide  Dig.  22.6.  Pothier, 
Traite  de  PAction  Condictio  inde- 
biti,  part  2.  sect.  2.  art.  3.  See  at 
so,  Y.  B.  20.  H.  7.  2  b.  per  Fi- 
neux ;  Manser's  case,  2  Co.  3 ;  Doc- 
tor and  Student,  Dial.  2.  cap.  46, 
47. 

242.  "  If  I  am  bound  to  pay  it  1 
will,"  no  waver  of  the  want  of  no- 
tice. Dennis  v.  Morrice,  3  Esp. 
1 58.    Kenyon,  C.  J.  1 800. 

243.  4<  My  residence  is  immate- 
rial 5  I  will  inquire  whether  the 
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bill  is  paid,"  a  dispensation.  Phip- 
son  v.  Kneller,  4  Campb.  285.  and 
1  Stark.  116.  Ellen  borough,  C. 
J.  1815. 

244.  Where  an  indorser,  after 
being  discharged  by  want  of  no- 
tice,  nas  promised  to  pay  the  bill,  it 
is  still  necessary  to  snew  that  pay- 
ment has  been  demanded  from  the 
acceptor  before  the  commencement 
of  the  action.  Brown  v.  M'Der- 
mot,5  E«p.  265.  Ellenborough, 
C.J.  1805. 

245.  But  it  has  since  teen  held, 
that  a  promise  to  pay  a  note  after 
it  has  oecome  due,  is  presumptive 
evidence  of  presentment,  and  no- 
tice, in  an  action  against  an  indors- 
er. Taylor  v.  Jones,  2  Campb. 
105.     Bay  ley,  J.  1 809. 

Ace.  Lundie  v.  Robertson,  6 
East,  231.  Potter  v.  Ray  worth, 
13  East,  41 7. 

246.  But  where  the  drawer,  on 
being  arrested,  merely  offers  to 
compromise  the  action,  it  is  neither 
an  acknowledgment  of  notice,  nor 
a  waver  of  the  irregularity*  Cum- 
ing v.  French,  2  Campb.  106.  El- 
lenborough, C.  J.  1809. 

247.  An  express  promise  of  pay- 
ment by  the  drawer,  is  equivalent 
to  notice  of  dishonour,  in  an  action 
against  the  sheriff  for  not  arresting 
bun.  Gibbon  v.  Coggon,  sheriff 
of  Essex,  2  Campb.  188.  Ellen- 
borough,  C.  J.  1809. 

248.  Notice  of  dishonour  is  dis- 
pensed with  bv  a  letter  of  defen- 
dant, stating  the  bill  to  have  been 
for  his  accommodation,  and  that  it 
will  be  paid.  Wood  v.  Brown,  1 
Stark.  217.  Ellenborough*  C.  J. 
1816. 

H.  Liability  of  drawer  and  in- 
dorsees. 
H.  (a)  When  Habit. 
(And  see  post,  I.  (e)  350. 

249.  A  person  who  pays  a  bill 


for  the  honor  of  an  indorter,  is 
not  confined  to  seek  his  remedy  a- 
gainst  such  indorser,  but  may  sue 
all  the  parties  to  the  bill.  Wertene 
v.  Winnington,  1  Esp.  113.  Ken- 
yon,  C-  J.  1794. 

N«  That  was  the  case  of  an  ao 
tion  against  the  drawer;  and  in 
Bayley,  146,  8,  it  is  said,  that  the 
person  who  pays  the  biU,  holds  as 
upon  a  transfer  from  the  party  for 
whom  he  made  the  payment,  not 
as  upon  a  transfer  from  the  party 
paid.  But  Potbier  considers  the 
person  who  pays  a  bill  supra  pro- 
test, as  clothed  with  all  the  rights  of 
the  last  holder,  fsubroge  aux  droits 
du  creancicr  f)  TraUe  du  Central  <k 
Change, part  Lchap.  6  nam*  171. 
He,  however,  refers  to  a  positive 
law ;  Ordomance  de  1673,  tiU  5  art. 
3.  ibid.  num.  114. 

And  see  Hull  v.  PitfiehJ,  1  Wils. 
46.  S.  C.  Bayley,  14Q.  Ex  park 
Wackerbath,  5  Ves.  574.  Export* 
Lambert,  13  Ves.  179. 

250.  A.  and  fe.  trade  under  the 
firm  of  A.  and  Co. ;  A.  and  C.  like- 
wise trade  under  the  same  firm ; 

B.  is  liable  upon  a  bill  issued  by  A. 
in  the  name  of  the  firm,  though 
drawn  with  reference  to  the  concern 
carried  on  exclusively  by  A*  and 
C. .  Baker  and  others  v.  Charlton, 
Peake,  80.    Keny on,  C.  J.  1 79 1 . 

And  see  Sheriff  v.  Wilkes,  1 
East,  48.  Swan  v.  Steele,  7  East, 
210.  S.  C.  3  Smith,  109.  Ex 
parte  Bonbonus^8  Yes.  542.  Ex 
parte  Gordon,  15  Ves.  286.  Ja- 
caud  v.  French,  12  East,  332.  Rid- 
ley v.  Taylor,  13  East,  175.  Em- 
ly  v.  Lye,  1 5  East,  10. 

251.  Where  bankers,  in  dis- 
counting a  bill,  give  their  customer 
bills  or  notes  without  indorsing 
them,  which  turn  out  to  be  bad,  the 
bankers  are  not  liable.  Fydtll  v. 
Clark,  et  ak.  1  Esp.  447.  Kenyoo, 

C.  J.  1796. 
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S.  P.  Bank  of  England  v.  New- 
man, 1  Lord  Raym.  442.  Ex  parte 
Shuttleworth,  3  V  es.  J.  368.  Em- 
ly  v.  Lye,  16  East,  7,  12. 

252.  A  bill  is  drawn  in  favour 
of  A.  a  foreign  merchant,  for  value 
to  be  paid  by  his  agent,  on  the  next 
post  day,  according  to  usage.  If  the 
agent  make  default  in  payment,  A. 
cannot  sue  the  drawer.  Puget 
de  Bras  v.  Forbes  and  Gregory,  1 
Esp.  117.  Loughborough,  C.  J. 
1792. 

Ace.  Jefferies  v.  Austin,  1 
Strange,  674,  274.  And  see  Snel- 
Ung  v.  Briggs,  Bull.  N.  P.  274. 

953.  An  indorser  is  bound  to 
lake  up  a  bill  which  is  returned  for 
non-acceptance.  Ballingalls  v.  Glos- 
ter,  4  Esp.  268.  J£llenborough,  C. 
J.  1802. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  a  verdict 
for  the  holder.  Ibid,  and  3  East, 
481.  *     . 

S.  P.  As  to  the  liability  of  the 
drawer.  Bright  v.  Purri?r,  Bull. 
N.  P.  269.  Milford  v.  Mayor, 
Dougl.  55. 

N.  Pothier,  however,  considers 
the  drawer  as  merely  liable  to  in- 
demnify the  holder  against  the 
probable  non-payment  at  maturity. 
Traite  du  Central  de  Change,  part  1. 
chap.  4.  num.  70. 

That  every  indorser  is  to  be  con- 
sidered as  a  new  drawer,  see  Show- 
er's argument  in  Claxton  v.  Smith,  1 
Show.  495.  Smallwood  v.  Vernon, 
1  Strange,  479.  Heylin  v.  Adam- 
son,  2  Burr.  674.  3  East,  482. 
Pothier,  ubi  supra,  num.  79,  82. 

254.  In  an  action  against  the 
drawer  of  a  bill,  which  has  been 
refused  acceptance,  it  is  not  suffi- 
cient to  produce  a  witness,  who 
went  to  the  residence  of  the  draw- 
ee, and  was  there  told  by  a  person, 
of  whom  the  witness  knew  and 
knows  nothing,  that  the  bill  would 

It 


not  be  honored.  Cheek,  gent. 
v.  Roper,  5  Esp.  175.  Ellenbor- 
ough,  C.J.  1804. 

255.  The  indorsee  of  a  bill 
which  is  not  produced,  cannot  re- 
cover against  an  indorser  upon 
proof  that  the  bill  was  taken  when* 
due  to  the  acceptor,  who  had 
absconded  without  returning,  it. 
Powell  v.  Roach,  6  Esp.  76.  El- 
lenborough,  C.  J.  1 807. 

And  see  Hart  v.  King,  18  Mod. 
310.  S.C.  1  Show.  164.  S.  C. 
Holt,  118. 

256.  Athough  the  defendant  has 
expressly  promised  to  pay,  "  if  the 
bill  could  be  produced."    Ibid. 

And  see  Williamson  v.  Clements, 
1  Taunt.  523. 

257.  If  A.,  the  drawer  and  pay- 
ee of  a  bill,  indorse  it  in  blank  to 
B.,  who,  without  putting  his  own 
name,  converts  A.'s  blank  indorse- 
ment into  a  special  indorsement  to 
C. ;  B.  cannot  be  sued  as  an  in- 
dorser. Vincent  and  others  v. 
Horlock  and  others,  1  Campb. 
442.    Ellenborough,  C.  J.  1 808. 

258.  Bills  drawn  in  London  up- 
on Lisbon,  are  indorsed  by  the  de- 
fendants to  the  plaintiffs,  and  by 
them  remitted  to  Lisbon,  where 
they  are  refused  payment  in  con- 
sequence of  the  unsettled  state  of 
that  country*  It  is  for  the  jury  to 
say,  whether  there  existed  any 
course  of  exchange  between  Lisbon 
and  London,  when  the  bills  be- 
came due ;  upon  which  will  de- 
pend the  defendants'  liability  to 
pay  the  re-exchange  to  the  plain- 
tiff even  though  the  latter  have  re- 
fused to  accept  the  redrafts  of  the 
foreign  holder  for  the  amount.  De 
Tastet  and  others  v.  Baring  and 
others,  2  Campb.  65.  Ellenbor- 
ough, C.J.  1809. 

And  the  court  of  K.B.discharged 
a  rule  for  setting  aside  verdict  for 
the  defendants.  /6«  and  1 1  East,265« 
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And  see  Mellish  v.  Simeon,  2  H. 
Bl.  378.      Pollard  v.  Herries,  3 
Bos.  and  Pul.  335.      Francis  v.  1 
Rucker,  Ambler,  672, 4. 

H.  (b)  To  what  extent 
And  see  post,  I.  (e)  349. 

259.  In  an  action  by  the  payee  of 
a  bill  drawn  in  Canada  upon  the 
defendant,  and  accepted  by  him 
in  England,  the  declaration  aver- 
red that,  in  consequence  of  the 
bill's  being  returned  to  Canada  dis- 
honored, the  plaintiff  had  been 
compelled  to  pay  to  the  indorsee 
10  per  cent,  for  re-exchanee,  and  6 
per  cent,  interest,  with  other  char- 
ges. Held,  that  the  plaintiff's  rem- 
edy for  the  re-exchange,  &c.  was 
against  the  drawer.  Woolsey  v. 
Crawford,  2  Campb.  445.  Ellen- 
borough,  C.  J.  1810. 

Ace.  Napier  v.  Shneider,  12 
East,  420. 

As  to  the  extent  to  which  the 
drawer  is  liable  for  re-exchange, 
see  Mellish  v.  Simeon,  2  H.  Bia. 
378.  Francis  v.  Rucker,  Ambler, 
672.  2Bro.  C.  C.  597,  9.  Ex 
parte  Hoffman,  Co.  B.  L.  1 86.  De 
Tastet  v.  Baring,  ante,  H.  (a)  268. 

260.  In  an  action  against  the 
drawer  of  a  bill,  drawn  in  Barba- 
does  on  London,  at  60  days  after 
tight,  and  protested  for  non-accep- 
tance and  non-payment,  a  special 
jury  gave  10  per  cent,  as  damages, 
together  with  interest  from  the  day 
on  which  the  bill  was  presented 
for  payment.  Gantt  v.Mackenzie,  3 
Campb.  51.     Ellenborough,  C.  J. 

^1811. 

261.  But  where  the  bill  was 
drawn  in  New  South  Wales,  and 
the  plaintiff  claimed  no  percentage, 
interest  was  allowed  from  refusal 
of  acceptance.  Harrison  v.  Dick- 
son, 3  Campb.  52.  n.  Ellenbor- 
ough, C.  J.  1811. 

262.  Upon  a  bill  drawn  in  Ber- 


muda on  England,  Bermuda  inter 
est,  at  7 1-2  per  cent.,  was  recover- 
ed.   Dougan  v.  Banks,  Chitty  on 
I  Bills,  540.    Guildhall  sittings  after 
Michaelmas  Term,  1816. 
And  see  Appendix,  IV. 


H.  (c)  When  dbckargtd. 

263.  Held,  that  an  agreement 
to  forbear  to  sue  the  acceptor  af- 
ter notice  of  non-payment  to  the 
drawer,  will  discharge  the  latter. 
Walwyn  and  others  v.  Su  Quint  in, 
2  Esp.  515.    Eyre,  C.  J.  1796. 

But  upon  a  motion  for  a  new  tri- 
al, the  court  of  C.  P.  determined, 
that  this  was  no  discharge.  1  Bos. 
and  Pul.  652. 

And  see  Arondle  Bank  v.  Goble, 
Chitty  on  Bills  379. 

264.  An  agreement  between  the 
holder  and  acceptor  of  a  dishonor- 
ed bill,  that  the  latter  shall  pay  the 
amount  of  the  bill  and**  no  more, 
discharges  the  drawer,  although  his 
assignees  are  parties  to  the  agree- 
ment De  la  Torre  v.  Barclay 
and  Salkeld,  1  Stark.  7.  Ellen- 
borough,  C  J.  1814. 

265.  Prior  parties  are  not  dis- 
charged by  a  release  to  a  itfto- 

Smt  party.    Smith  v.  Knox.  3 
p.  46.     Eldon,  C.J.  1709. 
S.    P.   Hayling  v.  Mulhall,  2 
Bla.  1235. 

266.  But  if  the  holder  give  time 
to  the  acceptor,  who  is  the  party 
primarily  liable,  all  the  other  par* 
ties  are  discharged.  English  v. 
Darley,  3  Esp.  49.  Eldon,  C  J* 
1799. 

And  the  court  of  C.  P.  refused 
a  rule  for  a  new  trial.  Ibid,  and  2 
Bos.  and  Pul.  61. 

And  see  Peel  v.  Tatlock,  1  Bos. 
and  Pul.  419.  Walwyn  v.  St. 
Quintin,  Aid.  652,  6.  Clark  v. 
Devlin,  3  Bos.  and  Pul.  363.  Ree* 
v.  Berrington,  2  Ves»  540,  4.    ** 
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jMrfeW^Mtt,nVes.4l1.  Gould 
v.  Robsen,  8  East,  576.  Trent 
Navigation  Company  v.  Harley, 
10  East,  34. 

267.  So  if  the  indorsee  of  a  note 
release  the  maker,  the  payee  is 
discharged.  R.  v.  Kemp,  Holroyd, 
J.  Taunton,  Ass.  1819. 

968.  And  it  was  held,  that  even 
where  the  indorsee  holds  the 
note  merely  as  a  security  for  a 
claim  which  he  has  against  his 
indoraer,  a  release  from  «uch 
indorsee  to  the  maker  will  ren- 
der the  latter  a  competent  wit- 
ness to  invalidate  the  the  instru- 
ment, by  proving  that  the  wit- 
ness's supposed  signature  is  a 
forgery.     Ibid. 

N.  But  though  such  indorsee  has 
the  whole  Ugal  interest,  yet,  as  the 
maker  is  also  interested  m  destroy- 
ing the  equitable  interest  of  the 
indorser,  it  would  seem  thai  the 
release  of  the  indorsee  would  be 
insufficient. 

269.  Defendant  being  discharg- 
ed by  the  laches  of  the  holder, 
promises  to  pay  the  bill.  This  is 
a  waver  of  the  want  of  notice,  but 
does  not  dispense  with  the  necessi- 
ty of  shewing  a  demand  of  pay- 
ment from  the  acceptor,  at  some 
time  before  action  brought.  Brown 
v.  M'Dermot,  5  Esp.  265.  Ellen- 
borough,  C.J.  1805. 

270.  Holder  allows  acceptor  to 
renew  the  bill  without  consulting 
the  indorser ;  but  the  indorser  af- 
terwards says  to  the  acceptor,  that 
it  was  the  best  thing  that  could  be 
done.  This  is  not  a  recognition  of 
the  terms  granted  by  the  holder  to 
the  acceptor;  and  the  indorser  is 
discharged.  Whithall  v.  Master- 
man  and  others,  2  Campb.  179. 
Ellen  borough,  C-  J.  1809. 

And  see  Forster  v.  Jurdison,  16 
East,  105. 


1.  Action. 

L  (a)  Title  ofpkmtiffi 

272.  A  bill  is  drawn  payable  to 
the  order  of  the  plaintiff;  declara- 
tion states  it  to  be  payable  to  the 
plaintiff;  no  variance.  Jeffery  v. 
Heard.  Beat,  J.  Lauoceston  As* 
sizes,  1819. 

273.  Any  persons  may  join  in 
suing  upon  a  bill  indorsed  in  blank, 
without  proving  partnership  or  joint 
interest.  Lordaznz  and  another 
v.  Leach,  1  Stark.  446.  Ellen- 
borough,  C.  J.  1816. 

Ana  see  Evidence,  G.  (b)  •  Ai> 
te,  §  85,  9. 

274.  A.  may  sue  on  a  note  pay- 
able to  him  m  trust  far  B.  Smith 
v.  Kendal,  executor,  1  Esp.  231. 
Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  appears 
to  have  paid  no  regard  to  an  ob- 
jection that  the  action  should  have 
been  brought  in  the  same  of  B ; 
6T.  R.  123. 

And  see  Ex  parte  Richardson, 
14  Vcs.  187. 

Or  he  may  indorse  it  to  a  stran- 
ger. Evans  v.  Cramliqgton,  Carthi 
5.  S.  C.  2  Vent.  309.  S,  C.  Skin- 
ner, 264. 

275.  If  A.,  the  holder  of  a  prom- 
issory rate,  deposit  with  B.  as  a 
security,  in  an  action  brought  by 
A.,  against  the  maker  he  cannot 
call  upon  B.'s  agent  to  produce  the 
note.  Thompson  v.  Glover.  Ab- 
bott, C.  J.  Guildhall,  Dec.  1818, 
And  see  1  Taunt.  109. 

276.  To  justify  the  refusal  of 
the  agent  to  produce  the  note,  it  is 
sufficient  that  he  was  informed 
by  B.  of  the  nature  of  his  claim. 
Ibid. 

277.  Semble,  that  to  entitle  A. 
B*  junior,  to  sue  upon  a  note  in  fa- 
vour of  A.  B«,  it  is  sufficient  to 
prove  that  he  is  in  possession  of  the 
instrument,  and  directed  the  bring- 
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ing  of  the  action.     Sweeting  v.  I 
Fowler  and  another,  1  Stark*  106. 
Bay  ley,  J.  1815. 

778.  In  an  action  on  a  promis- 
sory note,  no  objection  was  taken  I 
to  its  being  made  in  Prussia*  Split- 
Berber  v.  Kohn,  1  Stark.  125.    El- 
lenborough, C.  J.  1815. 

279.  A  parol  contemporaneous 
defeasance  is  no  defence  to  an  ac- 
tion on  a  note.  Rawson  and  an- 
other v.  Walker,  1  Stark.  361. 
Ellenborough,  C.  J.  1815.  And 
Duke  v.  Dow,  Chitty  on  Bills,  61. 
Gibbs,C.J.  1817. 

280.  'Where  a  bill  accepted  by 
the  defendant  for  a  valuable  con- 
sideration, or  in  the  course  of  trade, 
is  indorsed  to  the  plaintiff,  who  ad- 
vances part  only  of  the  amount, 
the  whole  sum  may  be  recovered, 
and  the  plaintiff  will  be  trustee  for 
the  indorser  for  the  surplus.  Wif- 
fen  v.  Roberts,  1  Esp.  261.  Ken- 
yon,  C.  J. 

281.  But  if  the  bill  was  accept- 
ed merely  for  the  accommodation 
of  the  drawer,  the  indorsee  can 
have  a  verdict  only  for  the  sum 
which  he  had  actually  paid  for  it. 
Ibid. 

282.  In  an  action  by  the  payee 
against  the  acceptor,  the  latter  may 
may  shew  that  he  accepted  the  bill 
for  value  as  to  part,  and  as  an  ac- 
commodation to  the  plaintiff  as  to 
the  rest.  Darnell  v.  Williams,  2 
Stark.  166.  Ellenborough,  C.  J. 
1817. 

283.  When  bankers  have  ac- 
cepted on  account  of  a  customer 
beyond  the  amount  of  his  cash  bal- 
ance, they  hold  all  collateral  secu- 
rities for  value.  Bosanquet  and 
others,  v.  Dudman,  1  Stark.  1.  El- 
lenborough, C.  J.  1814. 

284.  And  they  may  recover  a- 
gainst  an  accmmodation  acceptor, 
although  the  customer,  who  had 
previously  deposited  the  bill,  had 


it  in  his  hands  when  it  became  due, 
and  agreed  to  deliver  it  up  for  a 
valuable  consideration,  instead  of 
which  it  was  re-delivered  to  the 
plaintiffs.     Ibid. 

285.  Bankers  with  whom  a  note 
is  deposited  as  a  security,  may  re- 
cover, against  the  maker,  although 
they  returned  the  note  to  the  pay- 
ee when  it  became  due  to  procure 
payment,  and  the  note  remained 
in  his  hands  till  his  bankrupt- 
cy, when  it  came  into  the  posses- 
sion of  his  assignees.  Bruce  and 
others  v.  Hurley,  1  Stark.  23.  El- 
lenborough, C.  J.  1815.  Ante, 
§  275,  6. 

286.  In  an  action  against  the  ac- 
ceptor of  a  bill  by  an  indorsee  for 
a  valuable  consideration,  it  is  no 
defence,  that  the  bill  was  accepted 
merely  for  the  accommodation  of 
the  drawer,  and  that  this  was 
known  to  the  plaintiff.  Smith  v. 
Knox,  3  Esp.  46.  Eldon,  C.  J* 
1799. 

237.  Secus,  where  the  indorsee 
has  notice  that  the  bill  was  drawn 
for  a  particular  purpose*    Ibid* 

Ante,  148,  post,  Debtor. 

288.  A  bill  drawn  by  A.  is  by 
him  indorsed  and  sent  to  B.,  with 
directions  to  discount  and  remit 
the  proceeds  to  A.,  for  the  purpose 
of  taking  up  a  bill  to  which  B.  is  a 
party ;  B.  retains  the  second  bill, 
and  being  afterwards  compelled  to 
take  up  the  first,  proves  the  amount 
under  A.'s  commission ;  B.  may 
sue  the  acceptor  of  the  second'bilL 
Walsh  v.  Tyler,  Chitty  on  Bills, 
1 83.  2  Stark.  288.  Ellenborough, 
C.J.  1817. 

289.  Holder  for  value  of  a  bill 
indorsed  •  in  blank  by  the  payee,  is 
intitled  to  recover  against  the  ac- 
ceptor, although  the  bill  appear  to 
have  been  stolen  from  some  prior 
holder,  who  immediately  advertis- 
ed his  loss.    Sir  John  Lawson  and 
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others  v.  Weston  and  others,  4  Esp. 
56.     Kenyon,  C.J.  1801* 

Sed  ride  Paterson  v.  Hardacre, 
4  Taunt  115. 

290.  A  payment  by  the  accep- 
tor out  of  the  usual  course  of  busi- 
ness, as  by  anticipation,  leaves  him 
responsible  to  the  true  owner  of 
the  bill.  De  Silva  v.  Fuller,  Esp. 
D.  N.  P.  51.     London,  1776. 

291.  But  the  circumstance  of  a 
bill  of  large  amount,  (500L)  being 
brought  by  a  stranger  to  be  dis- 
counted, does  not  impose  upon  the 
banker  any  obligation  to  inquire 
into  the  manner. in  which  the  party 
became  possessed  of  such  bill,  al- 
though it  be  usual  to  make  such  in- 
quiries when  bills  so  large  are  offer- 
ed.    Lawson  v.  Weston,  ubi  supra. 

292.  In  an  action  by  an  indors- 
ee upon  a  bill  drawn  by  the  defen- 
dant under  duress  of  imprisonment 
and  menaces  of  death,  it  is  incum- 
bent on  the  plaintiff  to  give  some 
evidence  of  consideration,  although 
the  bill  came  to  the  hands  of  the 
plaintiff  before  it  was  due.  Dun- 
can v.  Scott,  1  Campb.  100.  El- 
lenborough, C  J.  1 807. 

293.  The  indorsee  of  a  bill 
drawn  payable  to  the  order  of  a 
fictitious  person,  cannot  recover 
against  the  acceptor,  unless  it  ap- 
pears that  the  latter  was  apprised 
of  the  fiction,  or  that  the  money 
has  found  its  way  into  his  hands. 
Bennett  v.  Farnell,  1  Campb.  ISO, 
180.  Ellenborough,  C.  J.  1807, 
andK.B.  1808. 

And  see  ex  parte  Clarke,  3  Bro. 
238. .  Ex  parte  Allen,  C.  B.  L. 
184,5.  1  Mont.  B.  L.  145.  0 
Brown  Pari.  Cases,  8vo.  235, 255. 
Leach  v.  Hewitt,  4  Taunt.  671. 

294.  Possession  is  primd  facie 
evidence  of  property  in  negotiable 
instruments,  (payable  to  the  bear- 
er.) King  v.  Milson,  2  Campb.  5. 
Ellenborough,  C.  J.  1809. 


And  see  post,  Trover,  A.  2. 
Blackham's  case,  1  Salk.  290.  cit- 
ed 2  Saund.  47,  and  where  it  is 
referred  to  in  support  of  a  general 
position,  which  the  case  seems 
hardly  to  warrant,  namely  that 
possession  is  prima  facie  evidence 
of  property.  See  also  Paterson  v. 
Hardacre,  4  Taunt.  115,  7.  13 
Ves.  119. 

295.  And  proof  that  a  bill  was 
at  a  particular  period  in  the'posses* 
sion  of  the  plaintiff,  and  that  it  was 
advertised  as  lost  in  a  newspaper 
taken  in  by  the  defendant,  will  not 
entitle  the  plaintiff  to  call  upon  him 
to  shew  what  consideration  he  gave 
for  it.    Ibid* 

Vide  Anon.  1  Salk.  126.  S.  C. 
1  Lord  Raym.  738.  Miller  v.  Race, 
1  Burr.  453.  Grant  v.  Vaughan, 
3  Burr.  1516.  S.  C.  1  Bla.48^ 
Lowndes  v.  Anderson,  13  East, 
130.5. 

296.  But  where,  in  an  action  by 
indorsee  against  acceptor,  it  ap- 
peared that  the  drawer  had  been 
tricked  out  of  the  bill  by  a  gross 
fraud,  the  plaintiff  was  required  to 
shew  what  consideration  he  had 
given  for  it.  Rees  v.  Marquis  of 
Headfort,  2  Campb.  574.  Ellen- 
borough, C.  J.  181 1. 

297.  Where  the  holder  of  a 
cheque  expresses  his  intention  of 
eluding  a  condition  upon  which 
he  received  it  from  the  drawer,  the 
latter  is  justified  in  stopping  the 
payment  of  it.  Wienholt  v.  Spitta, 
3  Campb.  376.  Ellenborough,  C. 
J.  1813. 

I.  (b)  At  what  period  right  of  action 

attaches. 

298.  Indorsee  may  sue  the  in* 
doraer  immediately  upon  the  refusal 
of  acceptance.  Ballingalls  v.  Glos- 
ter,  4  Esp.  268.  Ellenborough,  C. 
J.  1802. 

And  the  court  of  K.  B.  discharg- 
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ed  a  rule  for  setting  aside  a  verdict 
for  the  plaintiff.  Ibid,  and  3  East, 
481. 

S.  P.  as  Co  the  drawer,  Bright  v. 
Furrier,  Bull.  N.  P.  369.  Milford 
*.  Mayor,  Dougl.  55. 

999.  A.  accepts  a  bill  as  a  secu- 
rity for  freight,  to  be  renewed  for 
three  months,  if  A.  was  not  return- 
ed before  the  bill  became  due;  no 
application  being  made  for  such  re- 
newal, the  holder  may  sue  before 
the  expiration  of  three  months. 
Gibbon  and  others  v.  Scott,  2  Stark. 
386.    Ellenfaorough,  C.  J.  1817. 

I.  (c)  Faett  juet»ftfry  tobe proved. 
And  see  Witness,  D.  (c). 

300.  The  indorsement  of  a  note 
by  the  payer  is  an  admission,  as 
against  him,  of  the  hand-writing  of 
the  maker.  Free  and  others  v. 
Hawkins,  Holt,  560.  Gibbs,CLJ. 
1817. 

301.  In  an  action  by  indorsee 
against  acceptor,  the  indorsement 
of  the  payee  must  be  proved  though 
he  be  also  the  drawer.  Macfer- 
ron  v.  Thoytes,  Peake,  20.  Ken- 
yan, C.J.  1790. 

S.  P.  Robinson  v.  Yarrow,  7 
Taunt.  455.     1  Moore,  160,  S.  C. 

And  see  Whitcomb  v.  Whiting, 
Dougl.  650, 3. 

302.  Although  his  name  were  on 
the  bill  at  the  time  of  the  accep- 
tance. Bosanquet  v.  Anderson,  6 
Esp.  43.  Ellenborough,  C.  J.  1 806. 

S.  P.  Smith  v.  Chester,  1  T.  R. 
654. 

303.  And  if  several  indorse- 
ments are  set  out  on  the  declara- 
tion, they  must  all  be  proved,  not- 
withstanding they  appeared  on  the 
bill  at  the  time  it  was  accepted.  ft. 

304.  But  where  the  acceptor, 
when  the  bill  becomes  due,  offers 
to  renew  it,  he  admits  the  several 
indorsements-    Ibid. 


305.  A  letter  from  defendant  to 
plaintiff,  offering  another  bill,  and 
expressing  a  hope  that  the  bill  was 
not  in  the  hands  of  A.,  a  prior  in* 
dorser,  dispensed  with  proof  of  the 
indorsement  to  A.  Sidford  v. 
Chambers,  1  Stark.  326.  Ellen* 
borough,  C.  J.  1816. 

306.  A  count  on  a  bill  drawn  by 
plaintiff  in  favour  of  A.,  accented 
by  defendant,  dishonored  ana  re- 
turned teiplaintiff,  is  supported  by 
producing  the  bill,  proving  the  ac- 
ceptance and  A.'s  indorsement, 
and  shewing  that  it  was  taken 
when  due  to  the  defendant's  house, 
that  the  house  was  shut,and  defend- 
ant could  not  be  found.  Barton  and 
another  v.  Campb.  Ellenborough, 
C.  J.Guildhall,  Easter  T.,  1806. 

307.  In  an  action  against  A.  and 
B.,  as  makers  of  a  note,  A.  suffers 
judgment  by  default;  the  signature 
of  A.  must  be  proved  at  the  trial 
against  B.  Grey  et  alt.  v.  Palmers 
and  Hodgson,  1  Esp.  136.  Ken- 
yon,  C.  J.  1794. 

And  see  Mills  v.  Lyne,  Bayley* 
227.  n.  (g) 

308.  Semble,  that  in  an  action 
by  the  indorsee  of  a  promissory 
note  against  the  maker,  an  admis- 
sion by  the  payee  of  his  indorse* 
mentis  evidence.  Moddocks  v. 
Hankey,  2  Esp.  647.  Kenyon,  C. 
J.  1798. 

309.  In  an  action  against  a  re- 
mote indorsee,  the  indorsements 
subsequent  to  that  of  the  payee, 
(who  indorses  in  blank,)  ana  pre- 
ceding that  of  the  defendant,  need 
not  be  proved.  Chaters  v.  Bell 
and  others,  4  Esp.  210.  Ellenbor- 
ough, C.  J.  1803. 

3 1 0.  Nor  is  it  necessary  to  prove 
the  indorsement  of  the  payee. 
Critchlow  v.  Parry,  2  Campb.  1 82. 
Ellenborough,  C.  J.  1809. 

Ace.  Lambert  v.  Pack,  1  Salk. 
127.  S.C.  12  Mod.  244.  S.C.Holt. 
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1 17.  S.  C.  1  Lord  Raymond,  443. 

311.  Notice  need  not  be  given 
to  produce  a  letter  containing  no- 
tice of  dishonor.  '  Roberts  «v. 
Bradshaw,  1  Stark.  28.  Ellenbor- 
oughyC.X  1815*- 

3 1 2.  Proof  that  duplicate  notices 
of  dishonor  were  written,  and  that 
a  letter  was  sent  to  the  defendant 
on  the  same  day,  will,  upon  the 
non-production  of  the  letter  after 
notice,  be  evidence  of  notice  of 
dishonor,  without  otherwise  iden- 
tifying the  letter  delivered.    Ibid 

And  the  court  of  K.  B.  refused  a 
role  for  a  new  trial.    Ibid. 

313.  The  maker  of  a  note, 
whose  signature  has  been  proved 
in  an  acuon  by  the  payee,  cannot 
insist  upon  the  indorsements  being 
read.  Stone  v.  Metcalf,  1  Stark. 
53.     EUenborougb,  C.  J.  1 8 1  b. 

314.  A  witness  called  to  prove 
the  maker's  hand-writing  cannot 
be  cross-examined  as  to  an  indorse- 
ment to  which  there  is  an  attesting 
witness.    Ibid. 

316.  Where  a  promissory  note 
of  30  years  date  is  unaccounted 
for,  the  jury  may  presume  pay- 
ment. Duffield  v.  Creed,  5  Esp. 
52.    EUenborougb,  C.  J.  1803. 

316.  In  an  actiou  against  three 
persons  as  drawers  of  a  bill  accep- 
ted by  one  of  the  drawers,  proof 
of  the  acceptance  is  evidence  that 
the  bill  was  regularly  drawn.  Port- 
house  v.Parker  and  others,!  Camp. 
82.    EUenborough,  C.  J.  1807. 

And  see  post,  Pleading,  H.  (a). 

317.  In  an  action  upon  a  bill 
drawn  payable  to  the  order  of  two 
persons,  not  partners,  indorsed  by 
one  in  the  name  of  both,  and  after- 
wards accepted  by  the  defendant, 
it  was  held,  that  the  regularity  of 
the  indorsement  could  not  be  dis- 
puted. Jones  and  another  v.  Rad- 
ford, 1  Campb.  83.  n.  EUenbor- 
•ugh,C.  J.  1806. 


S.  P.  contra.  Carvick  v.  Vkk* 
ery,  Dougl.  153.  And  see  Han* 
key  v.  Wilson,  Sayer,  223. 

318.  In  an  action  against  two 
persons  as  drawers  of  a  bill,  it  i* 
sufficient  to  shew  that  two  persons 
bearing  the  surnames  of  the  defen- 
dants are  in  partnership,  and  that 
one  of  the  partners  acknowledge 
that  the  bill  was  drawn  by  them, 
without  shewing  that  the  defen- 
dants bear  the  christian  names  as* 
signed  to  them  on  the  record. 
Hodenpyl  v.  Vingerhoed  and  an- 
other, Chitty  on  Bills,  489.  Ab- 
bott, J.  1818. 

And  see  ante,  Abatement,  6. 

319.  In  an  action  by  the  indor- 
see of  a  note  payable  to  A.  or  bea* 
e r,  the  indorsement  need  not  be  no* 
ticed  in  the  declaration.  Waynam 
v.  Bend,  1  Campb.  175.  Men- 
borough,  C.  J.   1 808. 

320.  But  if  averred  it  must  be 
proved.     Ibid. 

And  see  Rex  v.  Stevens,  5  East, 
244.  S.C.  1  Smith,  437.  Post, 
325;  but  see  Williamson  v.  Alii* 
son,  2  East,  446.  Peppin  v.  Solo- 
mon, 5  T.  R.  496. 

321.  A  general  receipt  indorsed 
on  a  bill,  imports,  prima  facie,  that 
the  amount  nas  been  paid  by  the 
acceptor,  and  will  not  of  itself  be 
evidence  of  its  having  been  paid 
by  the  drawer  though  produced  by 
him.  It  will  rather  be  presumed, 
that  after  payment  by  toe  accep- 
tor, the  bill  was  delivered  up  on  a 
settlement  of  accounts.  Scholey 
v.  Walsby,  Peake,  24.  Kenyon, 
C.  J.  1 790. 

322.  But  in  an  action  by  an  ac- 
commodation acceptor,  against  the 
drawer,  the  production  of  the  bill 
is  not  prima  facte  evidence  that  the 
former  paid  it,  without  proof  that 
it  has  teen  in  circulation  since 
it  was  accepted.    Pfiel  v.  Vanba- 
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-tenberg,  2  Campb.  439.   Ellenbor- 
ough, C.  J.  1810. 

323.  And  payment  is  not  to  be 
presumed  from  the  appearance  of 
a  receipt  indorsed  on  the  bill,  un- 
less this  receipt  is  shewn  to  be  in 
the  hand- writing  of  the  defendant 
or  some  other  person  entided  to 
demand  payment.    Ibid. 

324.  In  an  action  against  the 
drawers  of  a  bill  which  is  not  paid 
when  due,  it  is  immaterial  whether 
it  was  ever  accepted  by  the  draw- 
ee or  not.  Jones  v.  Morgan  and 
another,  2  Campb.  474.  Ellenbor- 
ough,C.  J.  1810. 

325.  If,  however,  an  acceptance 
be  unnecessarily  averred  in  the 
declaration,  it  must  be  proved  as 
laid.     Ibid. 

326.  In  an  action  by  a  second 
indorsee  against  the  drawer  and 
payee,  proof  that  the  bill  purport- 
ed to  have  been  accepted  when  it 
was  indorsed  to  the  plaintiff  does 
not  supersede  the  necessity  of  prov- 
ing an  actual  acceptance.  Smith 
v.  Bellamy,  2  Stark.  223.  Ellen- 
borough,  C.J.  1817. 

327.  The  plaintiff  in  such  case 
must  either  allege  and  prove  an  ac- 
tual acceptance,  or  charge  the 
drawer  with  having  drawn  the  bill 
upon  a  non-existing  person.    Ibid. 

328.  And  it  was  ruled,  that  an 
express  promise  of  payment  after 
the  bill  became  due,  was  not  an 
admission  of  the  acceptance.    Ibid. 

But  in  the  following  term  his 
lordship  concurred  with  the  rest  of 
the  judges  in  K.  B.  in  setting  aside 
a  nonsuit  directed  on  this  ground. 
Ibid. 

329.  In  an  action  by  indorsee 
against  acceptor,the  defendant  can- 
not, by  merely  giving  notice  that 
such  proof  will  be  required,  com- 
pel the  plaintiff  to  shew  what  con- 
sideration he  has  given.  Before 
such  proof  can  be  called,  for  some 


suspicion  must  be  thrown  upon  the 
plaintiff's  title.    Reynolds  v.  Chet- 
tle,  2  Campb.  596.    Ellenborough, 
|C.J.  1811. 

330.  S.  P.  Clarke  v.  Elliott, 
Selw.  N-  P.  304.  London  Sit- 
tings, B.  R.  after  M.  T.  1 8 1 1. 

33 1 .  It  was  afterwards  held  that 
where  such  notice  has  been  given, 
the  plaintiff  must  make  the  proof 
of  consideration  part  of  his  case, 
and  not  reserve  it  for  the  reply. 
Delaney  v.  Mitchell,  1  Stark.  439. 
Ellenborough,  C.  J.  1815,  and 
Humbert  v.  Reeding,  Cbitty  on 
Bills,  512.  Ellenborough,  C.  J. 
1817. 

332.  But  the  present  Chief  Jus- 
tice has,  at  Nisi  Prius,  declared  the 
former  to  be  the  correct  course. 
Chitty,5l2,  (3). 

See  post,  Evidence,  E.  (a).  Pat* 
erson  v.  Hardacre,  4  Taunt.  115. 

333.  A  bill  drawn  on  the  de- 
fendant, was  accepted  by  him,  pay- 
able at  the  plaintiff's  banking- 
house,  and  was  paid  accordingly 
by  them.  The  indorsement  of  the 
payee  must  be  proved  in  the  same 
manner  as  in  an  action  by  indorsee 
against  acceptor.  Forster  and  oth- 
ers v.  Clements,  2  Campb.  17.  El- 
lenborough, C.  J.  1 809. 

As  to  the  latter  point,  see  Cheap 
v.  Harley,  3  T.  R.  127 ;  Mead  v. 
Young,  4  T.  R.  28. 

334.  A  promissory  note,  dated 
abroad,  may  be  declared  on  as 
made  at  the  venue,  without  a  scili- 
cet. Houriet  and  another  v.  Mor- 
ris, 3  Campb.  303.  Ellenborough, 
C.  J.  1812. 

Ace.  Ward  v.  Kidswin,  Latch. 
77,  84.  Sed  vide  Doct  and  Stud, 
dial.  2,chap.  2.  And  see  Vaughan, 
92,  413.  Co.  Lilt.  6  a.  261,  b. 
Sav.  35,  pi.  84;  Bro.  Abr.  Fait. 
94, it.  Jurisdiction,  15;  F.N.  B. 
14,6  E.ft.  1 79  K.note  (a)  ib.  182  A. 
note  (b)  27  Ass.  43;  Gilb.  C.  P.  82. 
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335.  Tn  an  action  on  a  bill  pay- 
able after  sight,  the  true  day  of 
presenting  for  acceptance  need 
not  be  alleged.  Forman  v.  Jacob, 
1  Stark.  46.  Ellenborough,  C.  J. 
1815. 

336.  And  a  subsequent  allega- 
tion of  presentment,  for  payment, 
when  the  bill  became  due  and 
payable,  to  wit,  on  a  day  calcula- 
ted from  the  time  when  the  bill  was 
drawn,  is  supported  by  proof  of 
presentment  on  the  day  when  it 
became  due,  according  to  the  day 
of  presentment  for  acceptance. 
Ibid. 

337.  A  verbal  agreement  at  the 
time  of  the  making  of  the  instru- 
ment that  it  shall  be  renewed  at 
maturity,  cannot  be  6et  up  as  a  de- 
fence. Uoare  and  others  v.  Gra- 
ham and  another,  3  Campb.  57. 
Ellenborough,  C.  J.  1811. 

Sed  vide  Snowball  v#  Vicaris, 
Bunb.  175.  And  see  Moller  v. 
Living,  4  Taunt.  902. 

338.  An  indorser  in  blank  can- 
not recover,  where  the  bill  has 
been  lost  after  notice  of  trial  given, 
although  the  defendant  has  ac- 
knowledged his  acceptance  since 
action  brought,  and  more  than  six 

J  ears  have  elapsed  since  the  bill 
eeame    due.      Poole    v.  Smith, 
Holt,  144.    Gibbs,  C.  J.  1816. 

I.  (d)  Indebitatus  assumpsit  in  re* 
sped  of  notes  and  bills, 

339.  An  action  for  money  had 
and  received  will  lie  for  the  indor- 
see of  a  promissory  note  against  the 
maker.  Dimsdale  and  others  v. 
Lanchester,  4  Esp.  301.  .  Ellen* 
borough,  C.  J.  1 803. 

340.  In  an  action  by  the  indor- 
see of  a  bill  against  a  party  who 
has  received  money  from  the  ac- 
ceptors to  discharge  it,  any  defence 
may  be  set  up  of  which  tiie  accep- 
tors could  have  availed  themselves 

16 


if  the  action  had  been  brought 
against  them.  Redshaw  v.  Jack- 
son and  another,  1  Campb.  372. 
Ellenborough,  C.  J.  1808. 

And  see  Harris  v.  Brevoir,  Cro. 
Jac.  687.  S.  C.  fuller  2  Rail.  Rep. 
440. 

341.  An  accommodation  accep- 
tor, who  defends  an  action  at  the 
request  of  the  drawer,  may  recov- 
er the  costs  as  money  paid  to  the 
use  of  the  latter,  without  an  under- 
taking in  writing.  Howes  v.  Mar- 
tin, 1  Esp.  162.  Kenyon,  C.  J. 
1794. 

342.  An  indorsee  in  an  action 
against  the  acceptor,  who  is  dis- 
charged by  a  material  alteration 
in  the  instrument,  cannot  resort  to 
the  money  counts.  Long  v.  Moore, 
3  Esp.  155,n.  Kenyon, C.J.  1790. 

343.  A.  authorizes  B.  to  make 
a  note  in  A.'s  name,  in  favour  of 
C,  for  100/.,  of  which  A.  is  to  re- 
ceive 60/.,  and  B.  the  remaining 
40/.  B.  signs  A.'s  name  to  a  note 
for  140/.  C.  cannot  sue  A.  on  the 
note,  but  may  recover  the  60/.  as 
money  lent.  Pawlev  v.  Brown. 
Abbott,  J.  Devon,  Lent  Assizes, 
1818. 

344.  Where  the  plaintiff  proves 
nothing  but  a  promise  to  pay  the 
amount  of  the  note  declared  on, 
and  does  not  produce  it  or  shew  it 
to  be  lost,  he  cannot  recover  either 
on  the  special  or  common  counts. 
Dangerfield,  v.  Wilby,  4  Esp.  159. 
Ellenborough,  C-  J.  1 802. 

345.  A  promissory  note  payable 
to  bearer,  is  not  evidence  of  money 
received  by  the  maker  to  the  use 
of  the  holder.  Waynara  v.  Bend, 
I  Campb.  175.  Ellenborough,  C. 
J.  1808. 

Sed  vide  Bay  ley  on  Bills,  163 
Grant  v.  Vaughan,  3  Burr.  1516 
Tatlock  v.  Harris,  3  T .  R.  i  75 
Johnson  v.  Collings,  1  East,  98 
Williams  v.  Everett,  14  East,  a  82. 
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046.  Bat  in  an  action  against  the 
acceptor  of  a  bill  drawn  by  the 
plaintiff  to  his  otm  order,  the  accep- 
tance is  evidence  of  money  receiv- 
ed to  the  use  of  the  plaintiff. 
Thompson  and  another  v.  Morgan, 
3  Campb.  101.  Ellenborough,  C. 
J.  1811. 

•  And  see  Tinley  v.  Bagnall,  K. 
B.  M.  T.  23  Geo.  III.  Lawes,  P.  A. 
480. 

347.  A  person  finding  that  he 
shall  be  unable  to  pay  his  accep- 
tance, advances  part  of  the  amount 
to  the  drawer  to  assist  him  in  tak- 
ing it  up*  This  is  money  had  and 
received  by  the  latter  to  the  use  of 
the  holder.  Baker  v.  Birch,  9 
Campb.  t07.  Ellenborough,  C 
J.  181  f. 

.  348.  The  drawees  inform  the 
holder  that  the  bill  will  be  paid, 
upon  the  settlement  of  a  loss,  with 
the  underwriters*  money.  The 
sum  received  from  ,the  underwrit- 
ers, not  exceeding  the  amount  of 
the  bill,  is  money  received  to  the 
use  of  the  holder.  Langston  and 
others  v.  Corney  and  others,  4 
Campb.  176.    Gibbs,  C.  J.  1815. 

Ante  AoENt,  120, 1,  Agreement, 
SI. 

I.  (e)  Trover  for  notes  and  bills.. 
(And  see  post,  Trover.) 

349.  In  trover  for  bills  of  ex- 
change, the  verdict  should  be  for 
the  amount  of  principal  and  inter- 
est, due  at  the  period  of  the  con- 
version. Mercer  v.  Jones,  3 
Campb.  477.  Ellenborough,  C.  J. 
1813. 

N.  In  Atkins  v.  Wheeler,  in  er- 
ror, interest  was  allowed  from  the 
date  of  the  final  judgment  in  trover, 
upon  bills  due  before  the  judgment, 
and  upon  those  due  afterwards, 
from  the  time  they  were  in  cash. 
2  N.  R.  205. 
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(And  see  post,  Dsed.) 

A.  Condition,  how  construes*. 

B.  Damages,  how  assessed* 

C.  Bond,  where  satisfied. 

A.  Condition,  how  construed. 
(And  see  Stamps,  A.  5, 6.) 

1.  The  condition  of  an  indemni- 
ty bond  is  not  restrained  by  a  re- 
cital professing  to  state  the  agree* 
ment  between  the  parties,  where 
other  transactions  are  mentioned 
in  the  body  of  the  condition,  which 
have  no  reference  to  such  recital. 
Sansom  and  others  v.  James  Bell, 
2  Campb.  39.  Ellenborough,  C. 
J.  1809. 

S.  P.  semble  admit ;  per  Mans- 
field, C.  J.  2  N.  R.  1  HO,  Wardens 
of  St.  Saviour's,  Southwark,  v. 
Bostock. 

And  see  Lord  Arlington  v.  Mer- 
rick, 2  Saund.  414,  n.  5 ;  Compa- 
ny of  Proprietors  of  the  Liverpool 
Water  Works  v.  Atkinson,  6  East, 
507.  S.  C.  2  Smith,  654. 

2.  A  bond  of  indemnity  given  to 
the  plaintiffs,  as  trustees  of  an  tmtn- 
corporaled  Insurance  Company,  con- 
ditioned for  the  good  conduct  of  a 
clerk,  during  his  continuance  in  the 
service  of  the  company,  is  not  affect- 
ed by  any  changes  amongst  the 
members  of  which  the  company  is 
composed.  Metcalfe  and  others 
v.  Bruin,  2  Campb.  422.  Ellen- 
borough, C.J.  1810. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial,  after  ver- 
dict for  the  plaintiff.  Ibid,  and  IS 
East,  400. 

And  see  Barclay  v.  Lucas,  1  T. 
R.  291 ,  n.  Strange  v.  Lee,  3  East, 
484.    Dance  v.  uirdler,  1  N.  R» 


80NR 


1S8 


*H ;  Arlington  r.  Merrick,  2  Sauhd. 
414,  n.  5. 

3.  A  bond  of  indemnity  for  the 
faithful  payment  to  the  plaintiffs  of 
all  sums  which  J*  S.  may  receive 
on  their  account,  does  not  cover 
stuns  received  by  J.  S.  and  a  per- 
son whom  he  takes  into  partner- 
ship with  the  privity  of  the  plain- 
tiffs.  Bellairs  and  another  v.  Ebs- 
worth,  3  Campb.  53.  Ellenbor- 
ough, C.  J.  1811. 

And  see  Wright  v.  Russell,  3 
Wills.  530.  S,  C.  2  Bleu  934. 
Liverpool  Waterworks  Company 
v.  Atkinson,  6  East,  507.  S.  C.  2 
Smith,  654.  Wardens  of  St.  Sav- 
iour's, Southwark,  v.  Bostock,  2  N. 
R.  175.  Jones  v.  Hull,  5  Wentw. 
517,20. 

4.  Where  the  condition  is  to  pay 
a  less  sum  on  demand,  a  demand 
before  action  brought  must  be 
proved.  Carter  v.  Ring,  3  Campb. 
459.    Ellenborough,  C.  J.  1813. 

5.  A  sworn  broker  suffering  an- 
other person  to  act  concurrently, 
though  without  any  express  com- 
munication, with  himself,  is  not 
guilty  of  a  breach  of  a  condition  not 
to  employ  any  person  under  him. 
Mayor,&c.  of  London  v»Brandon,  2 
Stark.  14.  Ellenborougb,CJ.1816. 

B.  Damages,  how  assessed. 

6.  The  obligee  of  an  indemnity 
bond,  after  proving  the  affirmative 
4>f  the  issue  upon  non  est  factum, 
must  shew  the  quantum  of  damage, 
under  8  and  9  Will.  3,  cap.  11. 
The  Govenor  and  Company  of  the 
Chelsea  Waterworks  v.  Cowper,  1 
Esp.  276.    Kenyon,  C.  J.  1 795. 

8.  P.  Ethersey  v.  Jackson,  8  T. 
R.  25i5.  2  Sauntf.  187,  a.  n.  Com. 
De  la  rue  v.  Stewart,  2  N.  R.  362. 

7.  On  the  bond  given  to  the  so- 
ciety of  Lincoln's  Inn,  on  the  obli- 

Srt  being  called  to  the  bar,  he  is 
ble  for  u  absent  commons,"  "  va- 


cation (ttrnmnas,"  a  preacher's  du- 
ties,91 and  "pensions,"  accruing 
while  he  remains  a  member  of  the 
Society,  although  he  has  never 
lived  in  the  Inn,  or  practised  at  the 
bar*  The  Earl  of  fiosslyn  and  an- 
other, executors  of  the  Earl  of 
Rosslyn,  deceased,  v.  Jodrell,  esq. 
4  Campb.  303.  S.  C.  leas  fully,  1 
Stark.  147.  Ellenborough,  C.  J. 
1815. 

8.  On  a  bond  to  indemnify 
against  another  bond,  which, 
though  forfeited,  had  not  been  en- 
forced against  the  now  plaintiff  the 
penalty  of  the  second  bond  was  said 
to  be  the  only  measure  of  dama- 

fjs»    Wood  v.  Wade,  2  Stark.  167. 
llenborough,  C.  J.  1817. 
N.    Upon  this  statement,  it  is 
presumed,  that  the  real  debt  in  the 
former  bond,  exceeded  the  penalty 
of  the  latter. 

9.  At  the  execution  of  a  writ  of 
inquiry,  after  judgment  on  demur- 
rer to  the  declaration,  the  produc- 
tion of  a  bond  which  appears  to 
have  a  condition  corresponding 
with  the  suggestion,  is  insufficient, 
without  shewing  that  the  bond  put 
in  is  the  same  with  that  of  which 
profert  has  been  made,  and  upon 
which  judgment  was  obtained. 
Hodgkinson  v.  Marsden,  2  Campb. 
121.    Ellenborough,  C.  J.  1 809. 

And  see  post,  Covenant,  C. 

10.  Where  breaches  are  assign- 
ed in  the  declaration  under  8  and 
9  W.  111.  cap.  2.  sect.  8.,  and  non 
est  factum  pleaded,  the  jury  may 
assess  damages  on  the  common 
venire.  Parkins  and  another  v. 
Hawkshaw,  2  Stark.  381. 

]  1*  A  bond,  though  voluntary, 
bears  interest  from  the  day  of  pay- 
ment. Hellier  v.  Franklin,  lStarL 
29 1 .     Ellenborough,  C.  J.  1 8 1 6. 

N.  On  a  bond  conditioned  for 
the  payment  of  a  smaller  sum,  in- 
terest is  payable  from  the  day  of 
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payment,  though  not  expressly  re- 
served; Farqu  bar,  bart.  v  Morris, 
7  T.  R.  124.  But  not  on  a  single 
bond ;  Hogan  v.  Page,  1  Bos.  and 
Pull.  337.  Where  no  day  is  fixed 
for  the  payment  of  the  smaller  sum, 
it  becomes  due  on  the  execution  of 
the  bond*  And  in  an  action  there- 
on, the  court  will  refer  it  to  the 
master,  to  compute  principal,  inter- 
est, and  costs ;  and  on  payment, 
will  order  the  proceedings  to  be 
stayed,  under  4  Anr .  cap.  1 6.  sect. 
13.  Farquhar  v.  Morris,  ubi  su- 
pra. Ana  see  Co.  Litt.  208.  a. 
Cro.  Eliz.  798.  But  they  will  not 
permit  the  money  to  be  brought  in- 
to court.  Anon.  B.  R.  E.  1785. 
Selw.  N.  P.  513. 

1 2.  Upon  an  engagement  to  re- 
place stock,  the  plaintiff  is  entitled 
to  the  price  of  stock  on  the  day  of 
trial,  and  is  not  restricted  to  the 
day  specified  for  replacing  it. 
Downes  v.  Back,  1  Stark.  318. 
Ellen  borough,  C.  J.  1816. 

C.  Bond,  where  satisfied. 

1 3.  Payment  of  principal  only 
will  support  a  plea  of  sohit  post  d*- 
em.  Dixon  v.  Parkes,  et  alt.  1  Esp. 
110.     Kenyon,  C.J.  1794. 

14.  Therefore  by  accepting  the 
principal,  the  obligee  loses  his  rem- 
edy for  interest,  which  can  only 
be  given  in  the  shape  of  accessory 
damages.     Ibid. 

S.  C.  5  Wentw.510,  8. 

15.  S.  P.  dub:  and  point  reser- 
ved, but  not  moved  by  obligor. 
Hellier  v.  Franklin,  1  Stark.  291. 
Ellenborough,  C.  J.  1816# 

16.  In  an  action  against  a  sure- 
ty, payments  by  principal,  after 
execution  of  the  bond,  cannot  be 
considered  as  made  in  discharge 
of  the  bond,  without  shewing  that 
they  were  so  intended.  Plo- 
mer  and  others  v.  Long,  1  Stark. 
153.     Ellenborough,  C.  J.  1816. 


17.  After  a  lapse  of  twenty 
years,  satisfaction  will  be  presum- 
ed. Colsell  and  others,  executors, 
&c.  v.  Budd  and  others,  executors, 
1  Campb.  27.  Ellenborough,  C. 
J.  1807. 

18.  Nor  is  the  presumption  re- 
butted by  proof  that  the  party  was 
in  embarrassed  circumstances  dur- 
ing the  remainder  of  his  life.  Wit 
laume  v.  Gorges,  1  Campb.  217. 
Ellenborough,  C.  J.  1 808. 

!  9.  Secus,  where  the  party  has 
been  the  whole  time  resident  a- 
broad.  Newman  v.  Newman,  1 
Stark.  101.EHenborough,OJ.1815. 

20.  A  shorter  period  will  not 
raise  such  a  presumption,  unless 
corroborated  by  other  circumstan- 
ces; as  a  settlement  of  accounts 
between  the  parties.  Colsell  v. 
Budd,  ubi  svpra. 

And  see  3  Peere  Williams,  287, 
note.  Rex  v.  Stephens,  1  Burr. 
434,  Winchelsea  causes,  3  Burr. 
1963 ;  Forbes  v.  Wale,  1  Bla.  532; 
Oswald  v.  Lcgh,  1  T.  R.  270. 

21.  Indorsements  in  the  hand* 
writing  of  the  obligee,  acknowledg- 
ing the  receipt  of  interest  and  of 
part  of  principal,  are  not  evidence 
that  the  bond  was  unsatisfied,unless 
it  be  shewn  that  such  indorsements 
were  on  the  bond  at,  or  recently 
after,  the  time  they  bear  date,  and 
that  they  were  written  at  a  period 
when  they  operated  against  the 
writer's  interest.  Rose,  admkiis» 
trator,  &c.  v.  Bryant,  2  Campb. 
321 .     Ellenborough,  C.  J.  1 809. 

And  see  Searle  v.  Lord  Barring- 
ton,  2  Stra.  826 ;  Glyn  v.  Bank  of 
England,  2  Ves.  42,  3. 

22.  The  obligee  by  engaging  to 
give  time  to  the  principal  ooligor, 
discharges  the  sureties.  Orme  v. 
Young,  Holt,  84.  Gibbs,  C.  J. 
1815. 

23.  But  not  by  merely  omitting 
to  exact  the  money  j  though  no  no- 
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tice  be  given  to  the  surety  of  the  . 
default  of  the  principal,    ibid. 


CARRIERS. 


A.  Ownership  op  carriage. 

B.  Conveyance  of  persons. 

C.  Conveyance  of  goods. 

(a)  ♦  Carrier,  to  whom  responsible. 
(b)  To  what  extent. 

D.  Pleadings. 

E.  Evidence. 


A.  Ownership  of  carriage. 

1.  B.  is  liable  for  the  misfeas- 
ance of  a  driver  employed  by  A., 
with  whom  B.  is  a  joint  proprietor, 
though  they  have  different  portions 
of  the  road,  and  are  not  therefore 

tartners  inter  se.  Waland  v.  El- 
ias,  1  Stark.  281.  Ellenborough, 
C.  J.  1816.  Post,  Evidence,  88. 
Partner,  A. 

B.  Conveyance  of  persons. 

(And  sec  ante,  Action  on  the  case, 
B.  (a),  post,  Ship.) 

2.  The  proprietors  of  a  mail 
tooth  are  answerable  for  any  inju- 
ry occasioned  by  the  negligence 
of  the  driver.  White  v.  Boulton 
and  Others,  Peake,  81.  Kenyon, 
C.  J.  1791. 

And  see  Jones  v.  Hart,  2  Salk. 
441;  Brucker  v.  Fromont,  6  T. 
R.  659,  61. 

3.  Where  a  party  upon  engaging 
a  place  in  a  stage  coach,  pays 
merely  a  deposit,  the  proprietor 
may  put  in  another  person,  if  the 
party  be  not  at  the  coach  at  the 
appointed  time.  Ker  v.  Mountain, 
1  Esp.  27.    Kenyon,  C.  J.  1 793. 

4.  But  where  the  whole  fare  is 
paid,  the   place    must  be   kept' 


open  during  the  whole  journey. 
Ibid. 

5.  Coach  owners  do  not  insure 
the  persons  of  passengers  against 
accidental  injuries.  They  are  re- 
sponsible only  for  negligence.  As- 
ton v.  Heaven  and  another,  2  Esp, 
533.     Eyre,  C.J.  1797. 

6.  S.  P.  ruled  in  Christie  v. 
Griggs,  2  Campb.  79.  Mansfield, 
C.  jTl809. 

7.  S.  P.  Devereux  v.  Boyce. 
Holroyd,  J.  Winchester  Spring  As- 
sizes, 1819. 

8.  It  is  proved,  that  at  the  time 
of  the  overturning  of  a  stage  coach, 
it  was  carrying  more  passengers 
than  the  act  of  parliament  allowed. 
This  is  conclusive  evidenee  that  the 
accident  arose  from  over-toadine 
of  the  coach.  Israel  v.  Clark  and 
Clinch,  4  Esp.  259.  Ellenborough, 
C.  J.  1803. 

-    And  sec  50  Geo.  III.  cap.  48, 
S.  2. 

9.  Where  an  accident  is  occa- 
sioned by  a  stagecoach  being  load- 
ed with  a  greater  number  of  pas- 
sengers than  its  strength  or  con- 
struction will  allow  it  to  bear,  it  is 
no  excuse  that  the  number  does 
not  exceed  the  statute  allowance. 
Ibid. 

10.  The  driver  of  a  stage  coach 
from  A.  to  B*  is  bound  to  carry  his 
passengers  from  the  usual  place  of 
taking  up  to  the  usual  place  of  set- 
ting down,  and  cannot  require  them 
to  get  down  as  soon  as  they  reach 
any  part  of  B.  Dudley  v.  Smith, 
1  Campb.  167.  Ellenborough,  C. 
J.  1808. 

11.  And  if  the  road  be  such  as 
to  require  any  extraordinary  de- 
gree of  caution  on  the  part  of  the 
passengers,  he  is  bound  to  -warn 
them  to  the  full  ef  tent  of  the  dan- 
ger.   Ibid. 

1 2.  The  breaking  down  or  over- 
turning of  a  stage  coach  i&primdfar 
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qu  evidence  of  negligence  on  the 
part  of  the  owner.  Christie  v.Griggs, 
2 Camp.  79.  Mansfield,C.  J.  1809. 

13.  The  master  of  a  vessel  has 
a  lien  upon  the  luggage  of  a  pas- 
senger ;  but  he  cannot  detain  his 
person,  or  the  clothes  which  he  has 
on.  Wolf  v.  Summers,  2  Campb* 
63 1  •    Lawrence,  J.  1811. 

And  see  post,  C.  (b)  27. 

N.  But  an  innkeeper  may  de- 
tain a  guest  until  he  pay  his  reck- 
oning. Newton  v.  Trigg,  1  Show. 
245,68;  14  Vin.  Abr.  Inns,  B.  2 
Burt.  E.  P.  392 ;  or  his  horse,  Y. 
B.  5  E*  4,  2  b. 

C.  Conveyance  of  goods. 
C  (a)  Carrier,  to  whom  responsible. 

14.  The  delivery  of  goods  to  a 
carrier,  appointed  by  vendee,  vests 
the  property  in  the  vendee ;  and 
the  vendor  cannot  maintain  an  ac- 
tion against  the  carrier  for  non-de- 
livery. Dawes  v.  Peck,  3  Esp. 
1 2.     Keny on,  C.  J.  1 799. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
Ibid,  and  8  T.  R.  330. 

S.  P.  Snee  v.  Prescott,  1  Atk. 
248, 

Cont  Elewellin  v.  Rave,  1  Bulst* 
68. 

And  see  F.  N.  R  138  A.  God- 
frey v.  Furzo,  3  P.  Williams,  185, 
6 ;  Davis  v.  James,  5  Burr.  2680 ; 
Moore  v.  Wilson,  1  T.  R.  659  $ 
Dutton  v.  Solomonson,  3  Bos.  and 
Pul.  582;  Jacobs  v.  Nelson,  3 
Taunt  423. 

1 5.  Although  the  carrier  is  to  be 
paid  by  the  vendor.  King  and  an- 
other v.  Meredith,  2  Campb.  639. 
Lawrence,  J.  Gloucester,  1811. 

16.  An  averment  that  A.  under- , 
look  to  deliver  goods  for  B.  is  not , 
supported  by  evidence  of  an  agree- 
ment to  deliver  them  to  the  bearer  i 
of  a  receipt  given  at  the  time  of  de- 


livery. Samuel  v.  Darch  and  oth- 
ers, 2  Stark*  €Q.  Ellenborough, 
C.  J.  1817. 

17.  But  where  the  bill  of  lading 
expressed  that  the  freight  had  been 
paid  by  the  shipper  in  London,  it 
was  held  that  they  might  maintain 
an  action  for  non-delivery.  Jo- 
seph v.  Knox,  3  Campb.  320.  El- 
len borough,  C.  J.  1813* 

C.  (b)  To  what  extent. 
(And  see  post,  Trover,  B.) 

1 8.  Held,  that  common  carriers 
being  chargeable  for  losses  by  op- 
eration of  law,  cannot  discharge 
themselves  by  notice.  Hide  v~ 
Proprietors  ot  Trent  and  Mersey 
Navigation,  1  Esp.  36.  Kenyon, 
C.  J.  1793. 

S.  C.  not  S.  P.  5  T.  R.  389.  S.  P. 
contra.  Clay  v.  Willan,  2  H.  Bla. 
198 ;  Yate  v.  Willan,  2  East,  123  j 
lzod  v.  Mountain,  4  East,  371  j 
Lyon  v.  Mells,  5  East,  428, 31,  3* 
S.  C.l  Smith,  478,82;  Packwood 
v.  Han-is,  3  Taunt*  264,  where  the 
power  of  restraining  the  liability 
is  particularly  considered.  Big- 
nold  v.  Waterhousc,  1  M.  and  & 
255. 

19.  But  it  has  since  b£en  held, 
thai  a  carrier  may  not  only  limit 
his  responsibility  to  a  certain 
amount,  but  exclude  it.  altogether 
by  notice.  Maving  v.  Todd  and 
others,  4  Campb.  225.  1  Stark. 
72.    Ellenborough,  C.  J.  1815. 

20.  Such  notice  to  the  consign- 
or is  equivalent  to  notice  to  the  con- 
signee.    Ibid. 

21.  Semblc,  that  a  heyman 
known  to  use  a  particular  wharf,  is 
not  discharged  by  delivering  goods 
to  the  wharfinger,  but  continues  to 
be  liable  until  they  are  received 
by  the  party  to  whom  they  are  di- 
rected. Wardell  v.  Mourillyan,  2 
Esp.  693.    Kenyon,  C.  J.  1 798. 

22.  Where  goods  in  the  care  of 
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a  lighterman  are  injured  by  an 
event  unconnected  with  his  ordina- 
ry duty,  he  is  not  liable,  unless  the 
owner  declare  upon  and  prove  a 
special  contract  providing  for  such 
event.  Whallay  v.  Wray,  3  Esp. 
74.     Kenyon,  C.  J.  1800. 

^23.  A  carrier  by  water  is  re- 
sponsible for  an  accident  arising 
from  an  unseen  nuisance  in  the 
navigation.  Proprietors  of  the 
Trent  Navigation  v.  Wood,  3  Esp. 
127.  K.B.E.  1785. 

Ace.  Forward  v.  Pittard,  1  T.  R. 
57. 

24.  And  a  custom  for  the  own- 
ers to  insure  against  such  losses,  is 
not  sufficient  to  raise  the  presump- 
tion of  a  special  acceptance.    Ibid. 

25.  The  general  liability  of  car- 
riers is  restrained  only  where  the 
goods  are  found  to  have  been  de- 
livered on  the  footing  of  a  special 
contract.  Leeson  v.  Holt  and  oth- 
ers, 1  Stark.  1 86.  Ellenborough, 
C.J.  1816. 

26.  Such  contract  may  be  infer- 
red from  the  circumstance  of  an 
advertisement  being  fixed  in  a  sit- 
uation which  must,  in  all  probabil 
ity,  have  attracted  the  attention  of 
the  person  who  brought  the  goods. 
Ibid. 

27.  A  notice  that  no  more  than 
5J.  will  be  accounted  for  any  goods 
delivered  at  a  coach-office,  extends 
to  the  luggage  of  a  passenger. 
Clark  v.  Gray,  4  Esp.  177.  El- 
lenborough, C.  J.  1 802. 

S.  C.  not  S.  P.  6  East,  564.  And 
see  Upshare  v.  Aidee,  1  Comyn's 
Rep.  25 ;'  Middleton  v.  Fowler,  1 
Salk.  282;  Lovett  v.  Hobbs,  2 
Show.  1 27 ;  Robinson  v.  Dunmore, 
2  Bos.  and  Pull.  416,  9.  Ante  B. 
(b)  13. 

28.  A  notice  stuck  up  at  the  car- 
iter's  office  is  not  sufficient  to  dis- 
charge him  from  the  common  law 
liability  with  respect  to  persons 


from  whom  he  receives  goods  by 
carts  which  he  sends  round  the 
neighbourhood.  Clayton,  esq.  r. 
Hunt,  3  Campb.  27.  Ellenbor- 
ough, C.  J.  1811,  and  K.  B,  M. 
1811. 

29.  Nor  can  a  carrier  Kmit  his 
responsibility  by  nailing  upon  the 
door  of  his  office  a  hand-bill,  stat- 
ing, in  large  print,  the  advantages 
of  his  waggon,  and  in  small  charac- 
ters at  the  bottom,  that  he  will  not 
be  answerable  for  goods  above  the 
value  of  5/.  unless  entered  and  paid 
for  accordingly.  Butler  v.  Heane, 
2  Campb.  4 1 5.  Ellenborough,  C« 
J.  1810. 

30.  A  carrier  is  responsible,  un* 
less  express  notice  be  brought 
home  to  the  bailor.  Gouger  v* 
Jolly,  Holt,  317.  Gibbs,  C.  J. 
1816. 

31.  A  notice  therefore,  merely 
suspended  at  the  termination  of  the 
journey,  will  not  affect  goods  re- 
ceived at  intermediate  places.  Ibid. 

32.  To  limit  responsibility)  by  a 
notice  affixed  in  the  office,  the  per- 
son delivering  goods  there  must 
read  it,  or  be  informed  of  its  im- 

E>rt«     Ker  v.  Willan,  2  Stark.  53. 
llenborough,  C.  J.  1817. 
And  see  Leeson  v.  Holt,  1  Stark. 
186.  Davis  v.  Same,  Id.  279. 

33.  Semble,  that  a  vendor  for- 
warding valuable  goods  by  a  carri- 
er, who  advertises,  that  he  will  not 
be  answerable  for  any  package 
above  the  value  of  5/.  unless  enter- 
ed and  paid  for  accordingly,  is  not 
bound  to  enter  and  insure  them; 
and  that  the  purchaser  would  not 
be  liable  for  such  an  unusual  ex- 
pense. Cothey  and  others  v.  Tute 
and  another,  3  Campb.  129.  El- 
lenborough, C.  J.  181 1. 

Sed  vide  Clarke  v.  Hutchins,  14 
East,  475. 

34.  And  where  it  appears  from 
the  terms  of  the  order,  that  other 
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goods  have  beep  forwarded  to  the 
parties  by  the  same  conveyance, 
the.  vendor  is  clearly  not  liable  for 
a  loss,  unless  the  purchaser  can 
shew  that  the  former  parcel  was 
entered  and  insured.     Ibid. 

35.  An  exception  of  tt  perils  of 
the  sea,"*  extends  to  a  loss  arising 
frooo  the  vessel's  running  foul  of 
another  by  misfortune.  fuller 
and  others  v.  Fisher  and  others,  3 
Esp.  67.     Kenyon,  C.  J.  1799. 

36.  The  property  in  goods  ship- 
ped by  order  and  for  the  account 
of  $he  consignee,  vests  immediate- 
ly in  him ;  and' he  alone  can  sue  for 
an  injury  which  takes  place  after 
they  are  on  board*  Brown  and 
others  v.  Hodgson,  2  Campb.  36. 
Ellenborough,  C.J.  1809. 

37.  Although  the  consignee  be 
resident  in  a  foreign  country. 
Ibid. 

38.  But  where  the  bill  of  lading 
expressed  that  the  freight  had  been 
paid  by  the  shippers  in  London,  it 
was  held  that  they  might  maintain 
an  action  for  non-dehvery.  Jo- 
seph and  others,  v.  Knox,  3  Campb. 
320.    Ellenborough,  C.  J. 

39.  A  carrier  who  circulates 
hand-bills,  wherein  he  refuses  to  be 
accountable  for  parcels  beyond  a 
certain  value,  must  be  taken  to  have 
expressed  all  the  terms  of  the  spe- 
cial contract,  under  which  he  re- 
ceives goods.  He  cannot  further 
restrict  his  liability  by  a  board  in 
his  office.  Cobden  v.  Bolton,  2 
Campb.  108.  Ellenborough,  C. 
J.  1809. 

And  sec  Nicholson  v.  Willan,  5 
East,  507. 

40.  Notices  limiting  the  liability 
of  carriers,  must  be  understood  to 
apply  to  packages,  the  value  of 
which  is  peculiarly  within  the 
knowledge  of  the  owner,  not  to 
casks,  the  contents  of  which  are 
well  known.    Beck  and  others,  v. 


Evans  and  another,  3  Campb.  267. 
Le  Blanc,  J.  Shrewsbury,  1812. 

41.  But  the  usual  notice  exempts 
them  from  liability  upon  the  loss  of 
goods  above  the  value  of  bL  not- 
withstanding the  bulk  of  the  pack- 
age, unless  the  nature  of  the  goods 
is  known  to  the  carrier,  and  is  such 
as  must  necessarily  exceed  that 
value.  Down  v.  Fromont,  4  Campb. 
40.  Ellenborough,  C.  J.  1814. 
.  42.  Nor  does  such  a  notice  ex- 
tend to  cases  of  gross  negligence. 
Beck  v.  Evans,  ubi  supra. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial.  Ibid,  and 
16  East,  244, 

43.  S.  P.  •  Smith  v.  Home  and 
others,  Holt,  643.   Dallas,  J.  181 7. 

And  see  Bodenham  v.  Bennett,  4 
Price,  31 ;  Birkett  v.  Willan,  2  B. 
and  A.  356. 

44.  Notice  not  to  be  answerable 
for  glass,  unless  paid  for  as  such 
when  delivered.  The  book-keeper 
is  told  that  a  package  contains 
glass,  and  that  he  may  charge  what 
he  pleases,  and  payment  is  not  de- 
manded, the  carrier  is  liable. 
Wilson  v.  Freeman,  3  Campb.  527. 
Ellenborough,  C.  J.  1814. 

45.  A  carrier  who  affixes  one 
notice  in  his  counting-house  and 
warehouse,  and  delivers  another  to 
a  person  who  brings  goods,  is 
bound  by  that  which  is  less  benefi- 
cial to  himself.  Munn  v.  Baker 
and  another,  2  Stark.  255.  Ellen- 
borough, C.  J.  1817. 

46.  A  promise  made  by  the 
book-keeper  to  make  compensation 
for  the  loss  of  a  parcel  is  not  bind- 
ing upon  the  carrier,  unless  the 
book-keeper  be  his  general  agent. 
Olive  v..  Eames,  2  Stark.  181.  El- 
lenborough, C.  J. 

47.  Where  a  parcel  delivered  to 
a  driver  of  a  stage-coach  is  lost,  the 
servant  is  not  responsible  to  the 
owner  of  the  parcel,  unless  be  slip- 
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ulateafora  reward  to  be  paid  to 
himself.  Williams  v.  Cranston,  2 
Stark.  82.  Ellenborough,  C.  J. 
1817. 

And  see  Cavenagh  v.  Such,  1 
fVice,  328. 

48.  If  A.  and  B.  are  partners  in 
a  carrying  concern,  A.  is  liable  for 
the  misfeasance  of  a  servant  em* 
ployed  by  B.  on  that  part  of  the 
road,  which  by  a  subordinate  con- 
tract was  allotted  to  B.  Wyland 
t.  Elkina,  Holt,  227.  Gibbs,C.J. 
1816. 

49.  A  wharfinger  who  conveys 
goods  from  his  wharf  to  Vessels  in 
the  river  in  his  own  lighters,  is  lia- 
ble as  a  common  carrier.  Maving 
v.  Todd  and  others,  1  Stark.  72. 
ENenborough,  C.  J.  1 8 1 5. 

S.  C.  not  S.  P.  4  Campb.  225* 

50.  The  question  always  is  whe- 
ther the  delivery  has  been  upon  a 
special  contract;  which  is  for  the 
jury.  Leeson  v.  Holt,  1  Stark. 
186.     Ellenborough,  C.  J.  1816. 

51.  Notice  affixed  in  the  office  is 
not  enough,  where  the  *  porter  who 
brings  the  goods  cannot  read.  Da- 
vis v.  Willan,  Abbott,  J.  Sittings 
after  Mich.  Term,  1817. 

52.  An  advertisement  in  a  news- 
paper, or  even  in  the  Gazette,  is 
not  sufficient,  without  proving  that 
the  party  is  in  the  habit  of  reading 
it.   Leeson  v.  Holt,  ubi  supra. 

D.  Pleadings. 

(And  see  Hutton  v.  Osborne,  B.  R. 
'  M.  1729.     Selw.  N.  P.  $82.  n.) 

53.  A  misdescription  of  the  ter- 
mini in  the  contract  of  carriage  is 
fatal.  Tucker  v.  Cracklin,  2 
Stark.  385.    A  bbott,  J.  1 8 1 8. 

E.  Evidence. 

54.  Semble,  that  no  proof  of 
non-arrival  need  be  given.     IhuL 

55.  Carrier  gives  a  receipt  for  a 
dog  which  is  lost ;  it  is  no  defence 
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that  the  dog  was  not  properly  se- 
cured. Stuart  v.  Crawley,  2  Stark. 
323.    Ellenborough,  C.  J.  1 8 1 8. 

COMMON. 
(And  see  Witness,  C.  (i).) 

1.  Evidence  of  user  of  right  of 
common,  confirmed  by  an  ac- 
knowledgment of  that  right  by  the 
owner  of  the  soil,  is  not  impeached 
by  shewing  that  the  latter  has  from 
time  to  time  been  enclosed  against 
the  commoners.  Drury  v.  Moore, 
1  Stark.  102.  Ellenborough,  C. 
J.  1815. 

CONDITIONS  PRECEDENT. 
A.  What  shall  be." 

B.  HOW  TO  Bl  PEKrO&JOCD. 

A.  What  shall.be. 

(And  see  ante,  Action,  E.  Assump- 
sit, B.  Needham  v.  Walmesley, 
6  Wentw.  356,  8.) 

1 .  A  stipulation  in  a  charter  par- 
ty, that  the  captain  shall  sail  with 
the  first  fair  wind,  is  not  a  condition 
precedent  to  the  right  to  freight, 
oomman  v.  Tooke,  1  Campb.  377. 
Ellenborough,  C.  J.  1808. 

2.  And  the  non-compliance  with 
such  a  stipulation!  cannot  be  set 
up  as  an  answer  to  an  action  of 
indebitatus  assumpsit  for  the  freight, 
or  in  mitigation  of  damages,  out 
must  be  made  the  subject  of  a 
cross  action.    Ibid. 

Ace.  Ritchie  v.  Atkinson,  10 
East,  295 ;  Davidson  v.  Gwyno* 
12  East,  381. 

3.  A  stipulation  that  "  as  soon 
as  the  seller  knows  the  name  of  the 
vessel  in  which  the  goods  will  bt 
shipped,  he  is  to  mention  k  to  the 
buyer," forms*  condition  putt- 
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dent*    Busk  v.  Spence,  4  Campb. 
329.     Gii>bs,C.  J.  1815. 

4.  Freighter  engages  to  provide 
a  cargo  at  A,  in  time  for  the  July 
convoy, a  provided  she  arrives  out 
and  is  readv  by  the  25th  of  June." 
The  arrival  of  the  vessel  by  the 
25th  of  June,  is  a  condition  prece- 
dent to  the  obligation  to  provide 
any  cargo,  and  is  not  referred 
merely  to  the  undertaking  that  it 
shall  be  loaded  in  time  for  the  con- 
voy. Shadforth  v.Higgin,  3  Campb. 
385.     Ellenborough,  CJ.  1813. 

5.  In  an  action  upon  the  decree 
of  a  colonial  chancery,  by  which 
the  defendant  is  enjoined  to  pay.the 
complainant  a  certain  sum,  "first 
deducting  thereout  the  defendant's 
costs  to  be  taxed  by  the  master"  such 
taxation  is  necessary  to  perfect  the 
decree.  Sadler  v.  Robins,  1  Campb. 
253.    Ellenborough,  CJ.   1808. 

And  see  Hall  v*  Odber,  1 1  East, 
118,121,2. 

B.   HOW  TO  BE  PERFORMED. 

6.  And  if  the  defendant  neglect 
to  appear  to  tax  the  costs,  the  com- 
plainant must  proceed  in  the  taxa- 
tion ex  parte,  in  order  to  entitle  him- 
self to  an  action.  Sadler  v.  Rob- 
ins, ubi  supra* 

7.  In  an  action  for  not  accept- 
ing stock,  agreed  to  be  transferred, 
(on  request)  it  was  held,  that  it  was 
not  necessary  to  prove  (an  actual 
tender  and  refusal,  or)  that  the  ven- 
dor waited  at  the  bank  until  the 
latest  time  at  which  the  transfer 
could  have  been  made ;  but  that  it 
was  sufficient  to  shew  a  reasonable 
degree  of  promptness.  Bourde- 
nave  v.  Gregory,  5  Esp.  115.  El- 
lenborough, C.  J.  1 804. 

But  the  court  of  K.  B.  set  aside 
a  verdict  for  the  plaintiff.  Ibid. 
117.  5  East,  107,  S.  C.  1  Smith, 
S06,  S.  C  / 

-*  JS.  P.  Lancashire^.  KiUingworth, 


1  Lord  Raym.  686.  S.  C.  2  Safe. 
263.  S.  C.  3  Salk.  343.  S.  C.  12 
Mod.  529.  S.  C.  1  Comyns's  Rep. 
116 ;  Maxwell  v.  Sharp,  Say.  187, 
9.  Wade's  case,  5  Rep.  11 4,  a.  b. 

8.  Semble,  that  in  such  an  ac- 
tion it  is  not  necessary  for  the  ven- 
dor to  prove  that  he  re-sold  tbe 
stock  to  a  stranger  on  the  next 
transfer  day.    Ibid. 

9.  Where  a  vendor  who  engages 
to  mention  the  name  of  the  import- 
ing ship,  as  soon  as  he  knows  it, 
having  advice  of  the  name  of  the 
ship,  in  London,  on  the  12th,  does 
not  communicate  it  to  the  buyer, 
who  resided  at  Hull,  till  the  20tb, 
the  condition  is  broken,  and  the 
buyer  is  released  from  the  contract, 
though  he  has  sustained  no  damage 
by  the  delay.  Busk  v.  Spcnce,  4 
Campb.  329.     Gibba,  C.  J.  1815. 

COSTS. 


A.  Right  to  costs. 

(a)  In  criminal  proceedings. 

(b)  In  actions  of  trespass. 

(c)  In  other  cases. 

B.  Liability  to  costs. 
C.  Remedy  for  costs. 


A.  Right  to  costs. 

A.' (a)  In  criminal  proceedings. 

1 .  Where,  after  a  cause  is  called 
on,  the  defendant  puts  off  the  trial 
on  account  of  the  absence  of  wit- 
nesses, be  must  pay  the  costs  of  the 
day,  as  well  in  criminal  cases  as  in 
civil  Rex  v.  Doyle,  1  Esp.  125. 
Kenyon,  C.  J.  1 790. 

2.  But  the  prosecutor  is  not  en- 
titled to  his  own  personal  costs, 
unless  his  name  appear  as  a  wit* 
ness  indorsed  on  the  indictment; 
except  in  cases  where  costs  are 
expressly  given  by  statute.    Ibid. 


COSTS. 


1S1 


3;  In  criminal  cases,  the  judge 
cannot  certify  for  the  costs  of  a 
special  jury,  under  24  Geo.  2,  cap. 
18,  s.  1.  The  King,  on  the  prose- 
cution of  Sermon  v.  Lord  Abing- 
doo,  1  Esp.  226.  Kenyon,  C.  J. 
1794. 

A.  (b)  In  actions  of  trespass. 

4.  Held,  that  where  an  asporta* 
vit  is  proved,  the  plaintiff  is  entitled 
to  foil  costs,  though  the  articles 
have  been  brought  back,  and  dam- 
ages  under  40*.  are  given  for  the 
expense  incurred  by  the  plaintiff 
in  reinstating  them.  Richardson 
v.  Tomlin,  1  Esp.  255.  Eyre,  C. 
J.  1794. 

But  the  court  of  C.  P.  (Buller  J. 
only  present)  made  a  rule  absolute 
upon  the  master,  to  allow  no  more 
costs  than  damages.    Ibid* 

Sed  vide  Smith  v.  Clarke,  2  Stra. 
1130. ;  Barnes  v.  Edgard,  3  Mod. 
39;  Knightly  v.  Buxton,  Say. 
Costs,  39;  Haines  v.  Hughes, 
Comb.  324 ;  Milburne  v.  Read,  3 
Wils.  322,  3.  S.  C.  Barnes,  134. 

5.  In  an  action  for  mesne  profits* 
if  the  plaintiff  recover  less  than 
40*.  he  is  entitled  to  no  more  costs 
than  damages,  unless  the  judge  cer- 
tify. Doc  v.  Davis,  1  Esp.  358. 
Kenyon,  C.  J.  1 795. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  allowing  full  costs.  6 
T.  R.  593. 

6.  If  A.,  one  of  several  defend- 
ants, is  proved  to  have  been  a  par- 
ty to  a  joint  trespass,  but  is  acquit- 
ted for  the  purpose  of  enabling  the 
plaintiff  to  recover  for  another  tres- 
pass, in  which  A.  had  no  share,  the 
judge  will  certify  that  there  wa*  a 
probable  cause  for  making  A.  a 
defendant,  to  deprive  him  of  costs 
under  &  and  9  Will.  3.  cap.  11. 
Aaron  v.  Alexander,  Crowley,  and 
Solomons,  3  Campb.  35.  Ellen- 
borough,  C.  J.  181 U 


7.  So  if  A.  commit  a  trespass  for 
the  use  of  B.,  this  is  a.  probable 
ground  for  joining  B.  Furneaux 
v.  Fotherby  and  Clarke,  4  Campb. 
136.    Ellenborough,  C.  J.  1815. 

A.  (c)  In  other  casts. 
(And  see  post,  Practice,  F.) 

8.  Where  an  action,  brought  un- 
der an  implied  direction  of  the  court 
of  Chancery,  is  defeated  by  a  for- 
mal objection,  that  court  will  oblige . 
the  defendant  to  pay  all  costs* 
Wray,  assignee,  &c.  v.  Barwis, 
Peake,  69.     Kenyon,  C.  J.  1791. 

9.  Where,  at  a  trial  in  England, 
upon  a  cause  of  action  arising  in 
Wales,  the  plaintiff  recovers  less 
than  10/.  the  judge  is  bound  to  cer- 
tify, under  13  Geo.  III.  cap.  51.  s. 
2.  Cooper  v.  Davies,  1  Esp.  463. 
Kenyon,  C.  J.  1 795. 

And  see  Evan6  v.  Jones,  6  T.  R. 
500.  Davis  v.  Jones,  2  N.  R.  167. 

10.  In  C.  P.  where  the  defend- 
ant applies  to  settle  the  action  the 
day  after  that  oh  which  he  is  serv- 
ed with  process,  he  is  not  liable  for 
the  costs  of  a  declaration.  Charl- 
wood  et  alt.  v.  Berridge,  1  Esp. 
345.     Eyre,  C.  J.  1 795. 

Ace.  Golding  v.  Grace,  2  Bla. 
749 ;  Cont.  Fawcett  v.  Christie,  2 
Bos.  and  PuL  515,  overruled  by 
Partington  v.  Williams,  2  N.  R. 
399,  ace.  Tidd.  467. 

1 1.  Where  the  parties  signed  an 
unstamped  agreement,  and  the 
plaintiff,  before  action  brought,  ten-  * 
dered  to  the  defendant  an  engross- 
ment, which  the  latter  refused  to 
sign ;  the  judge  directed  that  the 
master  should  be  instructed  to 
include  the  expense  of  stamping  the 
original  agreement  in  the  costs  of 
the  action.    Bowen  v.  Pitman  gent. 

2  Esp.  728.     Kenyon,  C.  J.  1 799. 

1 2.  A  party  who  has  obtained  a 
mandamus  to  restore  him  to  an  of- 
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fie*,  cannot recover  the  costs  of  the 
application  as  consequential  dama- 
ges, in  an  action  for  the  amotion* 
Harman  v.  Tappenden,  3  Esp.  978. 
Kenyon,  C.  J.  1801. 

1 3.  A  judge  cannot  certify  for  the 
costs  of  the  special  jury,  the  day  af- 
ter the  trial.  Waggett  v.  Shaw,  3 
Camp.316.  EIlenborough,C.J.1818. 

B*  LuBlXJTT  TO  COSTS* 

14.  Bail  to  the  sheriff  are  primi 


certificate,  the  petitioners  irtre  or- 
dered to  pay  taxed  costs.  In  an 
action  against  the  petitioners  for  a 
conspiracy,  the  bankrupt  cannot 
recover  the  costs  of  the  petition, 
since  the  costs  as  between  party 
and  party  must  be  considered  ft* 
already  paid ;  and  the  extra  costs 
cannot  be  allowed,  on  account  of 
the  incongruity  which  would  fol- 
low the  adoption  of  a  different  stan» 
dard,  in  the  awarding  of  costs  in 


facit,  liable  to  attorney  for  costs  of  the  two  courts*     Hathaway   v» 


putting  in  bail  to  the  action;  not 
the  principal.  Hector  v.  Carpen- 
ter, 1  Stark.  190.  Ellenborough, 
C.  J.  1816. 


C.  Rehdy  for  costs. 

(And  see  Attorney,  B.    Condi- 
tion?, Precedent,  5,  6.) 

15.  In  an  action  upon  the  88 
Geo.  Til.  cap.  52.  s.  SO  and  83.  for 
filS^costs  of  a  frivolous  petition 
against  the  election  of  a  member 
of  parliament,  the  defendants9  sub- 
scription to  the  petition  need  not 
be  proved,  as  the  petition  could  not 
have  been  received  without  it. 
Cleveland  v.  Wilson,  Peake,  106. 
Kenyon,  C.  J.  1 798. 

See  the  Act,  sect.  1. 

16.  It  was  also  ruled,  that  no  de- 
mand of  the  costs  need  be  proved. 
Ibid. 

Sed  vide  sect.  83. 

17.  After  judgment  by  default, 
in  ejectment,  the  costs  may  be  re* 
covered  in  an  action  for  the  mesne 

Jrofits.  Doe  v.  Davis,  1  Esp.  358. 
ienyon,  D.J.  1795. 
Ace.  Gulliver  v.  Drinkwater,  8 
T.  R.26I. 

1 8.  But  where  the  ejectment  is 
defended,  and  taxed  cost&are  paid, 
the  extra  costs  cannot  be  so  recov- 
ered.   Ibid. 

19.  Upon  a  petition  to  the  chan- 
cellor against  the  allowance  of  a 


Burrow  and  others,  1  Campb.  Id  I. 
Mansfield,  C.  J.  1S07. 

And  see  Winstanley  r.  Head,  4 
Taunt.   192. 

80.  If,  after  action  brought,  the 
defendant  pays  the  debt  without 
the  knowledge  of  plaintiff's  attor* 
ney,  the  action  may  be  proved  for 
the  costs.  Toms  v.  Powell,  6  Esp. 
40.    Heath,  J.  Kingston,  1 806. 

And  a  rule  nisi  for  a  new  trial, 
on  this  ground,  was  refused  in  K. 
B.,  7  East,  536,  and  3  Smith,  554. 

And  see  Swain  v.  Senate,  8  N. 
R,  99.  Chapman  v.  Haw,  i  Taunt 

L341. 

21.  Proof  of  the  rule  to  pay  mo> 
ney  into  court,  entitles  the  plain* 
tifi  to  a  verdict  with  nominal  dam* 
ages,  unless  theeosts  have  beeft 
paid.  Horsburgfa  .  v.  Orme,  1 
Campb.  658.  n.  EHenborough,  C. 
J.  1*09. 

88.  Where,  after  action  brought, 
the  debt  is  paid  without  a  rule  of 
court,  the  plaintiff  is  entitled  to  a 
verdict*  Atkinson  v.  Thornton,  1 
Campb.  559.  Ellenborough,  C* 
J.  1808. 


COURTS. 
(And  see  JuBispiciKur.) 

4 .  The  chief  justice  of  K.  R  sit- 
ting at  nisi  prius  at  We*tmn$tor, 
cannot  entertain  a  motion  respect- 


COVENANT. 


IS* 


ing  a  cause  to  be.  tried  t*  London* 
Such  an  application  must  either  be 
made  to  the  court  in  term,  to  a 
judge  at  chambers,  or  to  the  chief 
justice  in  London*  Atkinson  v. 
Dickinson,  3  Campb.  41.  Ellen- 
borough, C.  J.  1812. 

And  see  post,  Pleadikg,  H.  (b). 
LitU  Ent.  83. 


COVENANT* 

A*  Operation  op  oovenaxts. 

(a)  Where  binding. 

(b)  Where  broken* 

(c)  Breach,  where  waved* 

B.  To  whom  covenant  extends. 

(a)  To  what  covenantor. 

(b)  To  what  covenantee. 

C  Plkaihkos. 

A*  Ofebatiom  of  covenants. 
A.  (a)  Whtre  binding. 

1.  A  covenant  in  a  lease,  "  that 
the  lessee  shall  insure  and  keep  in- 
sured, the  sum  of  800*.  at  the  least, 
in  some  sufficient  insurance  office 
within  the  cities  of  London  or  West- 
minster," is  sufficiently  certain- 
Doe  d.  Pitt  v.  Shewin,  3  Campb. 
1 34i     Ellenborough,  C.  J.  1 8 1 1 . 

2.  A  covenant  indorsed  upon  a 
deed  after  signing,  but  before  seal- 
ing and  delivery,  is  binding.  Ly- 
burn  t.  Warrington,  1  Stark.  163. 
Ellenborough,  C.J.  1816. 

A.  (b)   Where  broken. 

3.  Where  lessee  covenants  to 
pull  down  a  wall  for  the  purpose  of 
enabling  the  lessor  to  make  a  road 
over  part  of  the  demised  premises, 
but  there  is  no  reservation  by  the 
lessor  of  the  use  of  such  road,  nom- 
inal damages  only  can  be  recover- 
ed for  not  pulling  down  the  walL 


Good  v.  Hill,  executrix  of  Gurnej% 
2  Eap.  690.    Kenyon,  C.  J.  1788. 

4.  A  covenant  to  keep  all  the 
treeB  standing  in  an  orchard,  whole 
and  undefaced, u  reasonable  uie  and 
wear  only  excepted,"  is  not  broken 
by  cutting  down  trees  past  bearings 
provided  the  landlord  is  likely  to 
get  back  the  premises  at  the  end 
of  the  term  in  an  improved  cond* 
tion.  Doe  d.  Jones  and  ux.  V. 
Crouch,  a  Campb.  440.  Ellen* 
borough,  C.  J.  1810. 

Ace.  Co.  LitU  53.  n.  1 1. 

5.  Lessee  covenanted  to  keep 
premises  insured.  He  omitted  to 
pay  the  premium  till  after  the  ex- 
piration of  15  days  beyond  the 
year,  during  which  days  of  grace 
the  insurance  company  hold  them- 
selves liable ;  but  at  the  end  of  the 
month  he  paid  the  premium,  which 
was  accepted  by  the  company,  at 
reviving  the  insurance  from  the  for* 
met  year*  Held,  that  the  covenant 
was  broken,  the  premises  having 
in  fact  remained  uncovered  from 
the  expiration  of  the  15  days  to 
the  time  the  premium  was  paid. 
Doe  d.  Pitt  v.  Shewin,  3  Campb* 
137.    Ellenborough,  C.  J.  1811. 

6.  Lessee  having  covenanted  to 
keep  800/.  insured  on  the  premises, 
effects  an  insurance  containing  a 
a  memorandum,  that  in  case  of 
the  death  of  the  assured  the  policy 
may  be  continued  to  his  personal 
representative,  provided  an  in- 
dorsement to  that  effect  be  made 
upon  it  within  three  months  after 
his  death ;  lessee  dying,  an  indorse- 
ment continuing  the  policy  to  his 
personal  representative,  was  made 
after  the  expiration  of  the  three  months* 
held  no  breach.  Doe  d.  Pitt  v. 
Laming,  widow,  4  Campb.  73.  El- 
lenborough, C.  J.  1814. 

7.  Freighter  covenants  to  load 
at  Tobago  in  time  for  the  West  In- 
dia convoy,  w^ich  will    %:l  f*** 
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England  on  the  31st  of  August 
The  convoy  calls  off  Tobago  on  the 
32d  July,  before  which  time  the 
freighter  might  have  completed  the 
cargo*— he  is  liable  for  dead  freight. 
Thompson  v.  Inglis  and  another,  3 
Carapb.  428.  Ellenbor.  C.  J.  1813. 

8.  The  continuing  of  a  doorway 
broken  through  the  wall  of  the  pre- 
misses demised,  into  an  adjoining 
house,  amounts  to  a  breach  of  cov- 
enant to  keep  in  repair.  Doe  d. 
V ickery  v.  Jackson,  2  Stark.  293. 
EUenborough,  C.  J.  1817. 

9.  A  landlord  covenanting  to 
pay  land  tax,  is  only  bound  to  pay 
it  in  proportion  to  the  rent.  Whit- 
field v.  Brandwood,  2  Stark.  453. 
Abbott,  C.J.  1818. 

10.  A  covenant  to  yield  up  in 
-repair  all  buildings  and  improve- 
ments erected  during  the  term,  is 
broken  by  the  removal  of  a  veran- 
da, the  lower  part  of  which  is  at- 
tached to  posts  fixed  in  the  ground. 
Penny  v.  Brown,  2  Stark.  403. 
Abbott,  C.  J.  1818. 

A.  (c)  Breach,  where  wooed. 

11.//  is  stated  to  have  been  held, 
that  the  acceptance  of  rent  which 
accrued  subsequently  to  a  forfeit- 
ure, incurred  by  not  repairing  with- 
in three  months  after  notice, .  was 
not  an  absolute  waver.  Fryet  d. 
Harris  v.  Jeffreys,  393.  Kenyon, 
C.  J.  1 795. 

Cont.  Greene's  case,  1  Leon. 
263.  S.  C.  Cro.  El.  3.  Fox  v. 
Swann,  Sty.  482, 3 ;  Doe  v.  Batten, 
Cowper,  244,  6,  7 ;  Goodright  v. 
Davis,  ibid.  803 ;  Roe  v.  Minshal, 
Bull.  N.  P.  96.    S.  C.  Selw.  677. 

N.  In  this  case  the  rent  due  at 
Michaelmas,  was  received  18th 
Oct.  and  the  demise  laid  2d  Nov., 
when  the  premises. were  still  out  of 
repair.  Qu.  whether  the  decision 
did  not  proceed  upon  the  usual 
clause  of  re-entry,  fo^  not  keeping 


the  premises  in  repair  generalk/? 

B.   To'  WHOM  COVENANT   EXTEHDS. 

(And  see  post,  Deed,  B.  (b)  4 
Ejectment,  A.  (b).) 

B.  (a)  To  what  covenantor. 

1 2.  Qu.  whether  a  covenant  con- 
tained in  the  assignment  of  a  lease, 
requiring  the  assignee  and  his  at- 
signs,  to  buy  the  beer  of  the  assign- 
or, will  bind  a  subsequent  assign- 
ee ?  Hartley  v.  Pehall,  Peake,  131. 
Kenyon,  C.  J.  1793. 

And  see  Agreement,  C.  (a) 

N.  That  such   a  covenant  is 

merely   personal,   see   James  v. 

Blunck,  Hardres,    88.     But  see 

Purfrey's  case,Moore,243,  pi.  389. 

1 3.  The  assignees  of  a  bankrupt 
termor,  are  not  liable  to  the  per- 
formance of  covenants,  unless  they 
take  possession*  Bourdilkm  v. 
Dalton  et  alt.  Peake,  938,  and  1 
Esp.  333.    Kenyon,  C  J.  1 794. 

Ace.  Turner  v.  Richardson,  7 
East,  339.  S.  C.  3  Smith,  330. 
And  see  Doct.  and  Stud,  dial  2 
cap.  33.  Helier  v.  Casebert,  1 
Lev.  127 ;  Billinghurst  v.  Speer- 
man,  1  Salk.  297 ;  Buckley  v. 
Pick,  ibid.  31 7.    Post,  Deed,  1 1. 

14.  Merely  omitting  to  deliver 
up  the  key,  does  not  amount  to  tak- 
ing possession.  Wheeler  v.  Bra- 
mah  and  others,  3  Campb.  340. 
EUenborough,  C,  J.  1813. 

15.  Nor  a  payment  of  rent  made 
for  the  express  purpose  of  avoiding 
a  distress  to  which  the  effects  of  the 
bankrupt  are  liable.    Ibid. 

16.  Where  lessee  devises  his 
term  to  A.,  in  trust  to  permit  B.  to 
receive  the  rents  and  profits,  du- 
rante viduitatc,  B.  is  not  chargeable 
as  assignee.  Averhill  v.  Holmes, 
Peake's  Evid.  304.  Lawrence,  J. 
Worcester,  1805. 

And  see  Mayor  of  Carlisle  v. 
Blamire,  8  East,  487. 


CUSTOM.— DEBTOR  AND  CREDITOR. 
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B.  (b)  Tovohat  covenantee. 

17.  Where  premises  are  on  lease, 
the  tenant  for  life  of  the  reversion 
can  only  recover  such  damages  for 
not  repairing  as  are  commensurate , 
with  the  injury  done  to  his  life  es- 
tate. Evelyn  et  ux.  v.  Raddish 
and  others,  Holt,  543.  Gibbs,  C. 
J.  1817. 

S.  C.  not  S.  P.  7  Taunt.  411. 

C.  Pleadings  in  covenant. 

18.  If  a  declaration  in  covenant, 
set  out  part  only  of  an  indenture, 
the  plaintiff  is  not  entitled  to  read 
the  remainder,  without  proving  the 
deed  in  the  usual  manner,  though 
there  be  no  plea  of  non  est  faetwn  : 
the  confession  implied  hi  the  spe- 
cial plea,  extending  to  so  much  of 
the  instrument  as  appears  upon  the 
record.  Williams  v.Sills,  2  Campb. 
51 9.    EUenborough,  C.  J.  1 8 1 0. 

Ace.  Edwards  v.  Stone,1  Saund. 
58.  d.  Sed  vide  post,  Inquiry,  1 ,  2. 

19.  In  an  action  by  the  assign* 
«e  of  a  lease  against  the  assignor, 
evidence  of  the  execution  of  the 
assignment,  in  which  the  original 
lease  is  adopted,  renders  any  fur- 
ther proof  of  the  latter  instrument 
unnecessary.  Nash  v.  Turner,  1 
Esp.  2 1 7.    Kenyon  C.  J.  1 794. 

Sed  vide  Crosby  v.  Percy,  1 
Taunt.  364,  6. 

20.  Where  an  indenture  is  exe- 
cuted by  one  party  only,  that  par- 
ty cannot  sue  the  other  upon  the 
deed,  but  must  bring  asrumpsit. 
Sutherland  v.  Lbhnam,  3  Esp.  42. 
Eldon,  C.  J.  1 799. 

And  see  Soprani  v.  Skurro,Yelv. 
18,19.    Ante,  Action,  D.  (b) . 


CUSTOM. 


parish  of  A.,  which  he  uses  acca*- 
sionally,  may  justify  under  an  ease- 
ment claimed  by  the  inhabitant*  of 
A.  Fitch  v.  Fitch,  2  Esp.  543. 
Heath,  J.  Chelmsford,  1797. 

2.  A  plea  justifying  under  a  cus- 
tom for  the  tenants  of  a  particular 
copyhold  estate,  to  cut  turf,  &c. 
is  not  supported  by  evidence  *  of  a 
custom  embracing  the  copyholders 
of  the  manor  generally.  Wilson  v. 
Page,  4  Esp.  71.  Kenyon,  C.  J, 
1801. 

And  see  Pleading,  C.  1  •  Barnes 
v.  Mawson,  1  M.  and  S.  77. 

3.  A  custom  in  a  manor  lyini 


within  a  royal  forest,  for  the  loi 
with  the  assent  of  the  homage,  to 
grant  part  of  the  waste  in  severalty, 
in  exclusion  of  the  commoners,  is 
good.  Boulcott  v.  Winmill,  2 
Campb.  261.  Macdonald,  C.  B. 
Chelmsford,  IB 09. 

And  the  court  of  K*  B.  refused 
a  rule  for  a  new  trial,  M.  50.  Geo. 
3.    Ibid. 


DEBTOR  AND  CREDITOR, 


A.  Debt,  how  created. 

B.    How  discharged. 

C.  Payments,  how  marshalled. 


1.  A  persoa  renting  a  stall  in  the 


A.  Debt,  how  created. 
(And  see  Agent,  C«  (a).) 

1 .  A .  Borrows  money  of  B.,  and 
delivers  the  amount  to  C.  The 
law  presumes  that  this  was  done 
in  satisfaction  of  a  debt  from  B.  to 
C,  and  not  by  way  of  loan  to  the 
latter.  Welsh  and  another,  assign* 
ees  of  Evan  Evans,  v.  Seaborn,  I 
Stark.  474.  EUenborough,  C.  J. 
1816. 

Acc.  Aubert  v.  Welsh,  4  Taunt. 
293. 
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DEBTOR  AND  CREDITOR. 


B.  Debt,  how  discharged. 
(Ante,  Bond,  C.) 

2.  Where  a  debtor,  by  the  di- 
rection of  the  creditor,  remits  mon- 
ey by  the  post,  whereby  the  mon- 
ey  is  lost,  the  creditor  must  bear 
the  loss.  Warwicke  v.  Noakes, 
Peake,  67.    Kenyon,  C.  J.  1 T9 1 . 

3.  But  the  debtor  is  not  dis- 
charged by  delivering  the  letter  to 
a  bell-man  in  the  street.  Hawkins 
and  others  v.  Rutt  and  another, 
Peake,   186.      Kenyon,    C.    J. 

1793. 

4.  Where,  in  action  for  goods 
gold,  the  defence  is  a  composition 
with  creditors,  and  assignment  of 
property,  with  clause  to  release  on 
property  realizing  a  certain  sum, 
if  tne  property  signed  fall  short  of 
that  sum,  the  plaintiff  mar  recover 
the  full  amount  of  his  debt.  Wig- 
glesworth  v.  White  et  ux.  1  Stark. 
21 8.    Ellenborough,  C.  J.  1 8 1 6. 

5.  A  debt  of  1000/.  is  extinguish- 
ed by  a  gift  of  20,000/.  stock  by 
the  debtor  to  the  creditor.  Breton 
v.  Cope,  executor,  Peake,  30.  Ken- 
yon, C. J.  X79U 

6.  A  creditor  who  borrows  mon- 
ey of  his  debtor,  under  an  express 
promise  of  repayment,  may  never- 
theless retain  the  amount  m  satis- 
faction of  his  original  debt.  Lech- 
mere  v.Hawkins,  genu  *2  Esp.  226. 
Kenyon,  C.  J.  17a  8. 

And  see  Preston  r.  Shuttoq,  1 
Anst.  50. 

7.  A.,  in  the  country,  directs  B. 
to  pay  money  into  a  London  bank- 
ing-house for  A.'s  account ;  A+  has 
no  account  with  the  house,  but 
through  C,  a  country  banker ;  a 
payment  to  the  credit  of  A»'s  ac- 
count with  C.  discharges  B.  Breed 
and  others  v.  Green  and  another, 
Holt,  204.  Le  Blanc,  J.  Lancas- 
ter, 1816 


&  Payments,  how  mabshauled. 
(Ante,  Bond,  1 6.) 

8.  Obligor  becomes  indebted  to 
obligee  in  a  further  sum  by  sim- 
ple contract,  and  pays  money  with- 
out directing  the  application  of  it 
This  must  be  taken  to  be  a  pay- 
ment on  account  of  the  bond,  it  be- 
ing the  older  debt.  Dawe  and 
others,  v.  Holdsworth  and  others, 
Peake,  84, 5.   Kenyon,  C J.  1 7»  1  • 

And  see  Anon.  Cro.  Eliz.  68 ; 
Bois  v.  CranfieW,  Style,  230 ;  Meg- 
got  v.  Mills,  1  Lord  Rayra.  286, 7 ; 
Anon.  Comb.  463 ;  Pinnel's  case, 
5  Co.  Rep.  117.  b.  Ca.  Temp. 
King,  41 ;  Stracey  v.  Saunders,  7 
Mod.  123;  Colt  v.  Netterwill,  2  P. 
Wins.  308 ;  Geddan  v.  Cox,  B.  N. 
P.  274 ;  Morgan  v.  Jones,  1  Bro. 
P.  C.  32 ;  Newmarch  v.  Clay,  14 
East,  240  ;  Clayton's  case,  in  De* 
vaynes  v.  Noble,  1  Meriv.  #$f 
Bodenham  v.  Purchas,  2  B.  and  A. 
39.  16  Vm.  Abr.  Payment  M. 
passim. 

9.  But  the  circumstance  of  dwj 
count  being  claimed  and  allowed 
for  prompt  payment,  is  evidence  of 
an  appropriation  to  a  recent  debt 
Marryatts  v.  White,  2  Stark.  101. 
Ellenborough,  C.  J.  1817*  16 
Vin.  Abr.  Payment  M.  passim. 

10.  A  payment  made  to  a  credi- 
tor generally,  must  be  taken  to  be 
a  payment  on  account  of  the  sub- 
sisting debt.  It  will,  therefore,  op 
erate  as  a  discharge  of  sureties  pro 
Umio ;  and  cannot  be  set  by  the 
creditor  against  a  subsequent  dew- 
Hammersley  et  alt.  v.Knowlw** 
2  Esp.  666.  Kenyon,  C.  J.  W 

11.  So  if  A.  accept  a  bill  W 
the  accommodation  of  B.,  which J* 
discounts  with  hi*  bankers,  who, 
after  the  bill  has  been  dishonored, 
and  after  they  have  notice  of  the 

|  want  of  consideration,  receive) mo- 
1  ney  on  account  of  ft,  exceeding 


DEED. 


137 


the  amount  of  the  bill,  A.  is 
charged.  March  and  another  v. 
HoukKteh,  Chitty  on  Bills,  370. 
Abbott,  J.  1818. 

12.  A.  having  a  legal  demand 
against  B.,  and  claiming  also  to  be 
the  equitable  assignee  of  a  debt 
due  from  B.  to  C,  receives  money 
from  B.  on  account,  vrithout  preju- 
dice to  such  claim.  The  payment 
must  be  applied  to  the  legal  debt. 
Birch  ana  another  v.  Tebbutt,  2 
Stark.  74.  Ellenborough,C  J.  1817. 

Ace.  Taylor  v.  Okcy,  13  Ves. 
180.     Eland  v.  Karr,  1  East,  375. 

Sed  vide  Fair  v.  M'lver,  16  East, 

130.      P0St,PL£ADIHG,  C.   (b) 


DEED. 


A.  What  shall  be. 
B.  Execution. 

(a)  Ability  of  parties, 

(b)  Conditional  execution* 

(c)  Irregular  execution* 

C.   HOW   CONSTRUED. 


A.  What  shall  be. 
(And  see  Coveitakt,  A.  (a)  2.) 

1.  An  agreement  to  which  seals 
are  affixed  contrary  to  the  origin- 
al intention  of  the  parties,  need  not 
be  declared  upon  as  a  specialty. 
Clement  v.  Gunhouse,  5  Esp.  83. 
Chambre,  J.  1 803. 

And  see  Plowd.  14.  post,  C.  15. 

B.  Execution. 
B.  (a)  Proof  of  execution. 

2.  On  nan  est  fadufn  pleaded,  it 
is  not  sufficient  to  prove  an  execu- 
tion by  a  person  who  executed  in 
the  name  of  the  defendant,  without 
proof  of  identity.  Parkins  v. 
Hawkshaw,  2  Stark.  239.  Hot 
royd,  J.  1817. 

18 


3*  The  execution  of  a  deed  is 
not  impeached  by  the  attesting 
witness  saying  that  he  does  not 
know  whether  the  blanks  were  fil- 
led up  at  the  time,  or  not.  Eng- 
land v.  Roper,  1  Stark.  304.  El* 
lenborough,  C.  J.  1816. 

B.  (b)  Ability  of  parties. 

4.  A  release  by  one  of  several 
assignees  of  a  bankrupt's  estate,  ex- 
ecuted in  the  presence  of  the  oth- 
ers and  with  their  concurrence, 
binds  all.  Williams  v.  Walsby,  4 
Esp.  220.  Ellenborough,  C.  J. 
1802. 

Ace.  Lord  Lovelace's  case,  W. 
Jones,  268.  Ball  v.  Dunsterville, 
4  T.  R.  313. 

And  see  Anon,  cited  in  2  Free- 
man, 215,  by  the  M.  R.  Co  Litt. 
231.  a.     • 

5.  And  parol  evidence  of  the- 
presence  and  concurrence  of  the 
non-executing  assignees,  is  admis- 
sible.    Ibid. 

6.  But  where  one  of  the  co-as- 
signees is  absent,  he  cannot  be 
bound  without  an  authority  under 
seal.  Ibid.  Harrison  v.  Jackson, 
7  T.  R.  207.  ace. 

7.  Coverture  may  be  given  in 
evidence  under  non  est  factum. 
Lambert  v.  Martha  Atkins  and  an- 
other, 2  Campb.  272.  Ellenbor- 
ough, C.  J.  1 809. 

Anon,  per  Holt,  C.  J.  1 2  Mod. 
809,  accord.  S.  P.  a  dm:  3  Keb. 
228,  Cole  v.  Delawn. 

8.  Although  defendant  has  exe- 
cuted deeds,  and  maintained  ac- 
tions as  a  feme  sole ;  Davenport  v. 
Nelson,  widow,  4  Carapb.  26.  El- 
len borough,  C.  J.  1 8 1 4. 

9.  Or  lunacy.  Faulder  v.  Silk 
and  another,  executors  of  Jervoise, 
3  Campb.  126.  more  fully  report- 
ed, 1  Collinson,  390.  Ellenboi> 
ough,  C  /«  1811. 
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B.  (c)  Conditional  execution* 

10.  Under  rutii  est  factum^  deliv- 
ery as  an  escrow,  may  be  given  fn 
evidence.  Stoytes  v.  Pearson,  4 
Esp.  255.  Ellenborough,  C.  J. 
1803. 

S.  P.  Coles  v.  Robins,  B.  N.  P. 
1 72.  Bushell  v.  Pasmore,  6  Mod. 
217. 

And  see  Sav.  71.  pi.  149. 

11.  A.,  assignee  of  a  term,  exe- 
cutes an  assignment  which  remains 
in  the  hands  of  his  attorney,  who 
has  a  lien  thereon  for  his  charges, 
A.  is  not  liable  for  the  subsequent 
arrear  of  rent.  Odctt  v.  Wake 
and  another,  3  Campb.  394.  El- 
lenborough,  C.  J.  1813. 

B.  (d)  Irregular  execution* 

12.  A  bail  bond,  sealed  and  de- 
livered when  only  the  penal  part 
is  filled  up,  is  void,  quoad  the  con- 
dition for  appearance  inserted  af- 
terwards. Powell,  assignee,  sher- 
iff of  Middlesex,  v.  DufLV  3  Campb. 
181.     Ellenborough,  C.  J.  1812. 

Ace.  Sbelden  v.  Hendey,  2 
Show.  t6Q, 1.  Cora.  Dig.  Fait. 
A.  1.  Weeks  v.  MaMlardet,  14 
East,  568.    And  see  ante,  B.  (a)  3. 

13.  But  where  A.  executed  a 
bond,  leaving  blanks  for  the  sum 
and  the  name  of  the  obligee,  which 
were  filled  up  by  the  agent  employ- 
ed to  raise  an  indefinite/  sum  on 
the  security,  it  was  held  to  be  a 
good  deed.  Texira  v.  Evans,  ci- 
ted 1  Anstr.  228.    Lord  Mansfield, 

C.J. 

And  see  Keilw.  162,  a.  164,  5.; 
Anon.  Moore,  43.  pi.  132 ;  Sams 
v.  Pitt,  ibid.  359.  S.  C.  5  Co.  77. 
b.  78.  a.  S.  C.  Cro.  El.  432.  1 1 
Co.  27.  Pigott's  ease,  2  Roll.  Abr. 
29.  pi.  7. ;  ZoUch  v.  Clay,  1  Vent. 
185  j  Lady  Cook  v.  Remington.  8 
Mod.  237 ;  Paget  v.  Paget,  2  Cha. 
Rep.  410:  Oakley  v.  Davis,   16 


East,  £2,  4.    Post)   Fleadin*,  H. 

(b)  17.  4  Vin.  Abt.  Bfenks. 

14.  A  subsequent  acknowledg- 
ment of  an  authority  to  a  copart- 
ner to  execute  a  deed,  does  not  dis- 
pense with  the  production  of  the 
power  of  attorney.  Steiglitz  and 
another  v.  Eggmton  and  another,. 
Holt,  141.    Gibbs,  C.  J.  1815. 


15.  Assumpsit  does  not  lie  on 
instrument  under  seal  produced  by 
the  plaintiff,  and  proved  to  have 
been  signed  by  the  defendant. 
Barber  v.  Sargent,  MSS.  Bar- 
rough,,  J.  Bodmin,  1817. 

C.   HOW  CONSTRUED. 

16.  A.  and  B.  are  tenants  i» 
common ;  A.  devises  to  B.  and  C.  in 
trust,  B.  conveys  his  undivided 
moiety  in  mortgage  to  C,  but  the 
deed  contains  subsequent  general 
words,  assigning  aQ  I&'s  title  at  law 
and  in  equity.  The  latter  words 
are  referable  fcnly  to  B.'s  moiety y 
and  not  to  the  trust  estate*  Doe 
dr  Raikes  v.  Anderson,  1  Stark. 
1 55+    Ellenberough,.  C.  J.  1 8 16. 


DEFAMATION. 


A.  Words  which  slander  a  vab 
in  his  profession. 

B.  Words  of  felony. 

C.  Words  hot  imputing  a  legal 

CRIME. 

D.  Words   spoke*  oir  a  lawful 

occasion. 

E.  Pleadings  and  evidence. 

A.  Words  which  slander  a  han 
in  his  profession* 

(And  see  Justices.  C.  (b).) 

1 .  To  say  of  an  attorne  v,  w  He 
deserves  to  be  struck  off  the  roll,9' 
is  actionable     Phillips,  gent.  v.. 


DEFAMATtON. 


ttd 


Jansen,  6  Esp.  624.     Kenyon,  C. 
J.  1TO8. 

2.  But  k>  say,  ** 1  have  taken 
ait  a  judge's  order  to  tax  A.1s  bill 
—4  will  bring  him  to  book  and 
lave  him  struck  off  the  roil,"  is  not 
actionable*    Ibid* 

Sed  Tide  Trowtridge  v.  Hard, 
Latch.  320. 

3.  To  say  of  a  tradesman, a  He 
lives  by  swindling  and  robbing  the 
public,"  is  actionable;  though  the 
transaction  alluded  to  amount  only 
to  a  fraud.  Smith  v.  Carey,  3 
"Campb.  461.  ftllenborough,  C. 
J.  1613. 

4.  But,  in  such  case,  the  words 
must  not  be  laid,  innuendo  "  that 
the  plaintiff  was  gnilty  of  felony 
and  robbery."    Rid. 

B,  Worm  or  felony. 

3.  A.  calls  B.  a  thief,  but  ex- 
presaly  alludes  to  a  transaction 
which  amowitft.only  to  a  breach  of 
trust.  No  action  will  lie.  Thomp- 
son v.  Bernard,  1  Campb.  48.  El- 
lenbo  rough,  C.  J.  1807. 

C.  So  if  k  appear  that  the  words 
were  spoken  with  reference  to  a 
mere  breach  of  contract.  Cristie 
v.  Cowell,  Peake,  4.  KeByon,  C. 
J.  1790. 

Ace.  Robins  y.  Hildredoo,  Cro. 
Jac.  65.  And  see  Minors  v.  Lee- 
ford,  ibid.  114.  Bull.  N.  P.  5. 
Tibbs  v.  Smith,  T.  Raym.  33. 

C    WOBBS  NOT    IMPUTING   A  LEGAL 

CRIME. 

7.  Serable,  that  words  which 
merely  charge  the  party  with  evil 
inclinations,  are  not  actionable. 
Harrison  v.  Stratton,  4  Esp.  218. 
Ellenborough,  C.  J.  1 803. 

And  see  Snag  v.  Gee,  4  Rep. 
16,  a.  Bull.  N.  P.  5.  Doctor  and 
Student,  Dial.  2.  cap.  41.  Anon. 
T.  Raym.  20. 


D.   WoRbS  SPOKEN  ON  A  IAWFUL 
OCCASION. 

(And  see  Libel,  A.  (a),  {b) .) 

8.  Words  spoken  an  giving  a 
paxty  in  charge  to  a  const^We,  or 
\n  preferring  a  complaint  to  a  ma- 
gistrate; are  not  actionable.  John- 
son v*  tJvaijSj  clerk,  3  Esp.  32. 
Eldoii,C!f  J*  J1799, 

Anq  ^ce  Anon.  Dyer,  2&5.  ?• 
But  an  acUpn  lies  "  for  imposing 
the  crime  of  felony ."  Saunders 
v.  Edwards,  1  Sid.  96  ;  Anon.  1 
Vent.  264;  Wopd  v.  Browh,  1 
Marsh.  522.6  Taunt.  169. 

9*  An  action  does  pot  lie  against 
a  roan  who,  upon  reasonable 
grounds  of  suspicion,  charges  an 
innocent  person  with  a  theft.  Fow- 
ler and  wife  v.  Homer,  3  Campb. 
294.     EHenborough,  C.  J.  1812. 

Sed  vide  Adams  v.  Moore,  Selw. 
830.  And  see  ante,  AcpON  on 
the  case,  A.  (g)  45,  A.  (h). 

10.  An  action  will  not  lie  for  in- 
formation given  by  the  Serjeant 
of  a  volunteer  corps  to  the  com- 
mittee of  management,  that  tjie 
plaintiff  is  an  improper  person  to 
remain  a  member  of  their  corps. 
Barbaud  v.  Hookjiain,  5  Eop.  409. 
Ellenborough,  C.  J.  18Q4, 

1 1«  A.  having  summoned  B.,  his 
master,  before  a  -court  of  con- 
science for  wages,  B.  there  utters 
words  imputing  felony  to  h.  If  this 
charge  be  necessary  to  B.^s  de- 
fence, no  action  lies.  Trotman  v. 
Dunn,  4  Campb.  21 1.  Ellenbor- 
ough, C.  J.  1815. 

And  see  R.  v.  Creevey,  1  M. 
and  S.  473. 

E.  Pleadfngs  and  evidence. 

12.  In  an  action  for  words  char- 
ged only  once  in  a  declaration, 
containing  but  one  count,  evidence 
may  be  given  of  the  same  words 
having  been  spoken  on  different 
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DISTRESS* 


occasions*  Charter,  one,  &c  v. 
Barrett,  Peake,  22.  Kenyon,  C. 
J.  1790. 

13.  A  count  for  blander,  where 
the  obnoxious  words  contain  dis- 
tinct charges,  is  supported  by  proof 
of  words  conveying  any  one  of 
such  charges.  Flower  v.  Pedley, 
2  Esp.  491 .    Eyre,  C.  J.  1 796. 

14.  But  if  the  unproved  words 
affect  and  modify  those  which  are 
proved,  the  variance  is  fatal.    Ibid. 


DISTRESS. 


A.  For  rent. 

(a)  What  may  be  taken* 

(b)  In  what  place* 

(c)  How  dealt  with. 
(d)  Remedy  of  distreinee. 

(e)  Excessive  distress. 

B.  For  damage  feasant. 

(a)  At  what  time. 
(b)  Remedy  of  distreinee. 

""■■■™^» 

A.  For  rent. 
A*  (a)  What  may  be  taken. 

1.  Wearing  apparel  not  in  actu- 
al use,  may  be  distrained  for  rent. 
Bisset  v.  Caldwell,  Peake,  36,  and 
1  Esp*  206.  n.  Kenyon,  C.  J.  1791. 

2.  S.  P.  ruled  in  Baynes  v.  Smith, 
1  Esp.  206.     Kenyon,  C.  J.  1 794. 

And  see  Hardistey  v.  Barney, 
Comb.  360.  Simpson  v.  Hartopp, 
Willes,  6 1 2.  Gorton  v.  Falkner,  4 
T.  R.  665. 

A.  (b)  In  what  place* 

3.  Goods  removed  for  the  pur- 
pose of  avoiding  a  distress  for  rent, 
cannot  be  followed  by  the  landlord 
under  11  Geo.  2.  cap.  19.  s.  1  and 
2.  unless  the  rent  is  in  arrear  at 
the  time  of  the  removal,  and  the 
goods  are  conveyed  away  in   a 


|  clandestine  manner*    Watson  v. 
Main, 3  Esp.  15.  Eyre, C.J.  1799. 

4.  S.  P.  doubted.  Furneaux  v. 
Fotherby  and  Clarke,  4  Campb. 
136.    Ellenborough,  C.  J.  1815. 

And  see  2  Saund.  284.  n.  2. 
Br^dby  on  Distresses  136.  MSS. 
D.  54*    Post,  Penal  Action. 

5.  In  trespass,  a  distress  after  a 
clandestine  removal  cannot  be  giv- 
en in  evidence  under  the  general 
issue.    Ibid. 

A.  (c)  How  dealt  with, 

« 

6.  Distress  must  not  be  apprais- 
ed by  party  making  it.  Westwood 
v.Cowne,  1  Stark.  172.  Ellenbor- 
ough, C.J.  1816. 

A.  (d)  Remedy  of  distreinet. 

(And  see  ante,  Action,  E.  (f)  76, 77. 
Post,  Penal  Action,  B.) 

7.  An  overpayment  of  rent  un- 
der a  distress  carinpt  be  recovered 
in  an  action  for  money  had  and 
received.  Knibbs  v.  Hall,  1  Esp. 
84.    Kenyon,  C.J.  1794. 

Recognized  in  Lothian  v.  Hen* 
derson,  3  Bos.  and  Pul.  530.  S. 
P.  Lintlon  v.  Hooper,  Cowp.  414. 
in  the  case  of  a  distress  damage 
feasant.  And  see  Fits.  Avowry, 
130. 

A.  (e)  Excessive  distress. 

12.  In  an  action  on  the  case  for 
an  excessive  distress,  express  mat 
ice  need  not  be  proved.  The  ex* 
cess,  however,  must  be  considera- 
ble. Field  v.  Mitchell,  6  Esp.  71. 
Ellenborough,  C.  J.  1807. 

B.  For  damage  feasant. 

B.  (a)  At  what  time. 

13.  To  justify  the  taking  of  cat- 
tle damage  feasant,  it  is  necessary 
and  sufficient  that  the  distreinor 
should  nave  entered  the  locus  in 
quo  whilst  the  cattle  were  in  it* 
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Clement  v.  Milner,  et  alt.  3  Esp 
35.    Eld  on,  C.'J.  1800. 
Sed  vide  Co.  LitU  161.  a. 

B.  (b)  Remedy  of  Distremee. ' 

(And  see  ante  A.  (d)  7.  Action, 
E.  (f)  76,77.  Post,  Penal  Action,(B) 

14.  An  action  on  the  case  will  not 
lie  for  detaining  the  plaintiff's  cat- 
tle in  the  pound,  after  tender  of 
amends  made  subsequently  to  the 
impounding.  Anscombe  v.  Shore, 
1  Campb.  285.  Mansfield  C.  J. ; 
and  C.  P.  1 808. 

Ace  8  Co.  1 46.  a. 

15.  Nor  where  the  tender  is 
made  after  the  distress  and  before 
the  impounding,  the  proper  rem- 
edy in  the  latter  case  being  replev- 
in or  trespass.    Ibid* 

Ace.  Lindon  v.  Hooper,  Cowp. 
411.  And  see  Shipwick  v.  Blan- 
chard,  6T.  R.299. 


DONATIO  MORTIS  CAUSA. 


1.  The  donee  must  have  imme- 
diate possession  of  the  gift,  and  un- 
controlled dominion  over  it.  Haw- 
kins, adm.  v.  Blewitt,  2  Esp.  663. 
Kenyon,  C.J.  1798* 

Ace.  Smith  v.  Smith,  2  Stra.  955. 
Cont.  Vinn.  Inst.  Imp.  Com.  lib. 
tit.  7.  p.  228,  9. 

2.  Therefore  if  the  donor  com- 
mand a  person  to  put  some  securi- 
ties into  paper,  ana  direct  the  pa- 
per to  the  aonee,  and  charge  him 
to  deliver  it  to  the  donee  after  his 
death,  and  in  the  mean  time  to  de£ 
posit  it  in  a  chest  of  which  the  do- 
nor keeps  the  key,  nothing  passes 
by  the  gift.  Bunn  and  another  v. 
Mackham  and  wife,  Holt,  352. 
Gibbs,C.  J.  1816. 

And  the  court  of  C.  P.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
JUL 


4.  But  semble,  that  if  the  donor 
say  to  the  donee,  "  fetch  it  away 
and  1  will  make  you  a  present  of 
it,"  the  property  passes.  Spratley 
v.  Wilson,  knt.  Holt,  10  Gibbs, 
C  J.  1815. 

And  see  Drury  v.  Smith,  1  P. 
Wms.  404;  Lawson  v.  Latwson, 
ihid.  441.  Miljer  v.  Miller,  3  P. 
Wms.  357, 358 ;  Jones  v.  Martin, 
3  Anst.  8829 


ECCLESIASTICAL    COURTS. 


1.  The  law  and  practice  of  the 
ecclesiastical  court,  are  matter*. of 
fact,  to  be  proved  by  witnesses. 
Beaurain,  gent.  v.  Sir  Wm.  Scott, 
3  Campb.  388.  Ellenborough,  C. 
J.  18 13. 

Ace.  Crogata's  case,  1st  resolu- 
tion, 8  Co.  67,  a.  And  see  Bush- 
ell's  case,  Vaughan,  143. 


EJECTMENT. 

A.  Title  of  lessor* 

(a)  Sufficient. 

(b)  tiL  proved. 

•  •  * 

B.  Demise. 

(a)  Time  of  demise. 
(m  Form  of  demise. 

(c)  Actual  when  to  beprovtJL 

C.  Premises,  how  described^ 

« 

(a)  Situation. 

D.  Possession  or  defendant. 
E.  Action  for  mesne  profits. 

4 

(a)  What  recoverable  tw. 

(b)  Evidence  in. 

A.  Title  of  lessor. 

A.  (a)  Sufficient. 

And  see  ante,  Deep,  C.  post,  In- 
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»awt,  A.  (a)  1.  LjBDIOM)  uo>  Ten- 
**t,D. 

U  HisslaUd  to  have  teen  held, 
that  the  acceptance  of  rest  which 
accrued  subsequently  to  a  forfeit- 
ure, incurred  by  not  repairing 
within  three  months  after  notice,  is 
not  an  absolute  waver.  Fryett  d. 
Harris  y.  Jeffreys,  1  Esp.  393. 
Keoyon,C.  J.  179  A. 

Sed  vide  contra  Gueenefe  case, 
1  Leon,  263.  S.  C.  Cro.  Eliz.  3. 
Fox  v.  Swann.  Styles,  482,  3  4 
Doe  r.  Batten,  Com.  243, 6,  1 ; 
Goodright  v.  Davids  Aid.  803; 
Roe  v.  Minshal,  Bull.  N.  P.  96. 
S.  C.  Selw.  677. 

U.  In  this  case  the  rent  to  Mi- 
chaelmas was  received  on  the  1 8th 
of  Oct,  and  the  demise  laid  on  the 
3d  Nov.  when  the  premises  were 
Still  out  of  repair.  Qu.  Whether 
the  decision  aid  not  proceed  upon 
the  usualclause  of  re-entry,  for  not 
keeping  the  premises  in  repair  gen- 
trallyi  vide  post,  s.  5. 

2.  Held,  tnatan  encroachment 
made  by  a  tenant,  upon  a  common 
adjoining  the  demised  premises, 
does  not  enure  to  the  benefit  of  the 
lessor.  Doe  d.  Colclough  v.  Mul- 
liner,  1  Esp.  460.  Kenyon,  Q.  J. 
Stafford,  1795. 

3.  S.  P.  ruled  contra.  Doe  d. 
Challnorv.  Davies,  1   Esp.  461. 

Thomson,  B.  Shrewsbury,  1795. 

Ace    Bryan    v.   Winwood,  1 

Taunt-  308.  And  see  F.  N.  B.  179, 

K.    Creach  v.  WUmjot,  2  Taunt. 

160,  n. 

4.  Ejectment  will  lie  upon  a 
clause  of  re-entry,  which  by  the, 
agreement,  under  which  the  tenant, 
is  let  into  possession,  is  directed  to 
be  inserted  in  the  lease.  Doe  d. 
Oldersha w  et  alt.  v.  Breach,  6  Esp. 
106.  Macdonald,  C.  B.  Maid-! 
stone,  1806. 

So  ruled  upon  the  authority  of 
Bromfield  v.  Smith,  B  East,  63d. 


And  see  S.  C.  2  Smith,  52*. 
Poole  v.  Bentley,  12  East,  168 1 
Tempest  v.  Raming,  13  East,  18; 
Doe  v.  Groves,  15  East,  244 :  Mor- 
gan v.  BisseH,  3  Taunt.  65. 

5.  In  a  lease  containing  the  usu- 
al power  of  re-entry,  the  tenant 
covenants  generally  to  keep  the 
premises  in  repa jr  \  and  it  is  fur* 
ther  provided,  that  jvitbin  three 
months  after  notice  given  by  the 
landlord,  the  tenant  shall  repair  the 
defects  specified  in  such  notice. 
A  forfeiture  incurred  by  a  breach 
of  the  former  covenant,  is  not  wav- 
ed by  a  notice  riven  under  the  lat- 
ter* Roe  d.  Goathr  v.  Paine,  2 
Campb.  520.  EUenborough,  C.  J. 
1810. 

AndseeF.N.B.  179.M. 

6.  A  defendant  who  has  paid 
rent  to  the  lessor  of  the  plaintiff 
may  shew  that  his  landlord  has 
sold  his  interest  in  the  premises. 
Doe  d.  Lowden  v.  Watson,  2  Stark. 
230.    EUenborough,  C.  J.  1817. 

7.  Agreement  to  sell  or  assign 
covenant  by  vendee,  that  on  default 
in  payment  of  any  instalment  of 
the  purchase  money,  vendor  shall 
not  oe  compellable  to  assign.  Ven- 
dee in  possession  makes  default. 
He  is  thenceforth  a  mere  tenant 
by  sufferance.  Doed.  Moore  v. 
Lawder,  1  Stark.  308.  EUenbor- 
ough, C.  J.  1816. 

8.  Said  to  have  been  ruled  that 
distress  and  continuance  in  posses- 
sion might  be  a  waiver  of  any  for- 
feiture existing  at  the  time  of  dis- 
tress. Doe  d.  Taylor  v.  Johnson, 
l  Stark.  411.  EUenborough,  C. 
I.  1316, 

N.  This  is  not  stated  to  have 
been  a  distress  for  rent  accruing 
subsequently  to  the  forfeiture  and 
the  fact  may  be  inferred  to  be  oth- 
erwise. And  see  Zouch  d.  Ward 
v.  Willingale,  1  H.  fila.  91 1 .  F.  N. 
B.  179.  A. 
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9.  So  if  (he  landlord  bring  an 
action  for  the  subsequent  rent  and 
the  tenant  pay  the  amount  into 
court  Roe  d.  Crompton  v.  Min- 
shal,  2  Selw.  677. 

A.  (b)  Howpr&vtd. 

(And  see  Use  and  Occupation. 

10*  After  proof  of  title  in  A.,  and 
possession  down  to  1814,  the  bare 
fact  of  possession  by  B.  in  1815, 
will  not  raise  the  presumption,  that 

B.  is  seized  in  fee.  Doe  d»  Pitch- 
er v.  Anderson  and  another,  1 
Stark.  263.  EUcnborough,  C.  J. 
181*. 

11.  A  party  claiming  under  a 
lease  from  mortgagor  and  mortga- 
gee, cannot  make  out  his  case  oy 
shewing  that  the  lease  is  lost,  and 
producing  the  counterpart,  and 
proving  its  execution  by  the  lessee, 
without  shewing  that  the  original 
lease  was  executed  by  the  mortga- 
gee. Doe  d.  Clark  v.  Trapaud,  1 
Stark.  2S  I.  Ellen  borough,  C.  J. 
1816. 

12.  A  presumptive  title  to  a 
waste,  arising  from  the  possession 
of  adjoining  closes,  cannot  -  be  set 
up  against  positive  acts  of  owner- 
ship exercised  by  the  lord  of  the 
manor*  Curzon  and  another  v. 
Lomax,  5  Esp.  60.    Ellenborough, 

C.  J.  1 803. 

1 3.  Where  trustees  are  bound  to 
convey,  it  will  be  presumed  that  a 
conveyance  has  been  executed. 
Doe  cL  Bowerraan  v;  Sybourn,  2 
Esp.  499,    Kenyon,  C.  J.  1 796. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  nonsuit,  ibid. 
and7T.  R.  2. 

14.  But  where  no  such  presump- 
tion can  be  made,  an  ejectment  on 
the  demise  of  the  cestui  qui  trust, 
cannot  be  supported.    Godfrey  d. 

v.  Hudson,  2  Esp.  499,  ti. 

Kenyon,  C.J.  1788. 


&  P.  Goodtitle  d.  Jone*  v.  Jones, 
7T.  R.47. 

And  see  Doe  d,  Skewen  *< 
Wroot,5Easty132.S.C.  1  Smith, 
363;  Weakley  d.  Yea,  bark  v- 
Rogers,  5  East,  139;  Naosey  w 
Touchstone,  1  Ca.  temp.  Redes* 
dale,*  67.  Doe  v.  Lawrence,  4 
Taunt.  23* 

15.  A  reversionary  teriner  diet 
intestate  pending  the  first  lease ; 
the  title  of  the  lessor  of  the  plain- 
tiff derived  under  such  tensor,' 
must  be  considered,  with  reference 
to  the  statute  of  limitations,  as  ac* 
crumg  on  the  determination  of  the 
first  lease,  not  on  the  subseauent 
taking  out  of  letters  of  admimstra* 
tion.  Fairclaira  v.  Little,  Bu?» 
rough,  J.  Salisbury  Summer  As* 
sizes,  1818. 

1 6»  The  declarations  of  a  per- 
son found  in  possession,  are  admis- 
sible to  prove  a  breach  of  covenant 
by  underletting.  Doe  d*  H  badly 
v.  Rickarby,  5  Esp.  4.  Alvanley* 
C.  J.  1803. 

17.  But  it  is  net  sufficient  ta 
prove  that  the  defendant,  a  stian- 
<*er,  is  found  in  possession,  and  bat 
declared  that  the  premises  were 
demised  to  him  by  another  straa- 

fer.     Doe  v.  Payne,  1  Stark*  86. 
!llcnborough,  C.  J.  1815. 
And  see  Evidence,  G.  (c)  5.  H. 
(c)  12. 

18.  To  prove  the  title  of  the 
lessor  of  the  plaintiff,  by  his  admis- 
sion to  a  copyhold,  it  is  not  suffi- 
cient to  shew  that  a  person  of  that 
name  was  admitted  without  fur- 
ther evidence  of  identity.  Doe  d. 
Hanson  and  others  v.  Smith  and 
another,  1  Campb.  196.  Ellenbor- 
ough, C.  J.  1 808. 

And  see  Doe  v.  Vernon,  7  East. 
8.  S.C.  3  Smith,  6.  Hennel  v.Ly^ 
on,  1  B.  and  A.  182,  Peaceable  v. 
Watson,  4  Taunt.  1 6.  Ante,  Deed, 
B.  (a)  2. 
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J  9.  A  party  who  came  into  pos- 
session under  the  lessor  of  the 
plaintiff,  cannot  object  that  the  ti- 
tle of  the  latter  is  under  lease  from 
the  crown,  whereof  seventy  years 
Were  unexpired ;  though  in  1  Ann. 
1.  c.  7.  crown  leases  for  more  than 
fifty  years  or  three  lives,  are  void. 
Doe  d.  Biddle  v.  Abrahams,  1 
Stark.  306.  Ellenborough,  C.  J. 
1816. 

20.  A.,  lessee  under  a  void  lease 
from  tenant  for  life,  pays  rent  to 
the  remainder-man ;  B.  takes  an  as* 
signmentof  the  lease,  with  notice 
ef such  payment.  Semble,  that  B. 
k  estopped  from  disputing  the  title 
ef  the  remainder-man.  Johnson 
Y.  Mason,  1  Esp.  89.  Kenyon,  C. 
J.  1794. 

21.  In  ejectment  by  assignee  of 
a  term  conveyed  to  secure  an  an- 
nuity, a  regular  memorial  will  be 
presumed.  Doe  d.  Griffin  v.  Ma- 
son, 3  Campb.  7.  Ellenborough, 
C.J.  18H. 

22.  In  ejectment  by  an  execu- 
tor, the  defendant's  answer  in  chan- 
cery, admitting  "  that  he  believed 
that  the  testator  was  possessed  of  the 
leasehold  premises  mentioned  in  the 
bill,"  is  evidence  that  the  testator 
had  an  interest  which  would  vest 
in  the  lessor  of  the  plaintiff.  Doe 
d.  Digby  v.  Steel,  3  Campb.  116. 
Ellenborough,  C.  J.  1811. 

S.  C.  not  S.  P.  Adams,  EL  141. 

23.  Held  that  a  party  claiming 
as  vendee  of  sheriff  uncfer  a  ju  fa* 
must  prove  the  judgment.  Hoff- 
man, assignee  of  rhclps,  v.  Pitt,  5 
Esp.  22.  Ellenborough,  C.  J. 
lit  03. 

24.  It  was  held,  however,  that 
even  where  the  lessor  of  the  plain- 
tiff claimed  as  a  purchaser  from  the 
sheriff  selling  under  a  fieri  facias  at 
the  suit  of  such  lessor,  it  was 
enough  to  prove  the  writ.  Doe 
4em.  Bland  v.  Smith,  2  Stark.  199, 


Holt,  589.  Wood,  B.  York  Sum- 
mer Assizes,  1817. 

But  the  court  of  K.  B.  set  aside 
a  verdict  which  had  been  taken  for 
the  plaintiff,     [bid. 

And  see  Gilb.  Ev.  33.  Martin 
v.  Podger,  5  Burr.  2631.  S.  C.  2 
Bla.  791.  Savage  v.  Smith,  2  Bla. 
101,4. 

25.  Submitting  to  a  distress  is  an 
admission  of  the  landlord's  title. 
Panton,  widow,  v.  Jones.  3  Campb. 
372.   Bayley,  J.  Gloucester,  1813. 

And  see  use  ahd  Occupation 
Co.  Liu.  320,  a.  Dixon  v.  Harris 
son,.  V augh.  39. 

26.  Assignee  of  reversion  maj 
make  title  by  receipt  of  rent  with- 
out provingan  assignment.  Doe 
v.  Parker,  reake's  Evidence,  304. 
Kenyon,  C.J.  Stafford,  1788. 

B.  Devise. 

B.  (a)   Time  of  demise* 
( Sav.  28.  pi.  46.) 

27.  In  a  lease  containing  the  usu- 
al clause  of  re-entry,  the  lessee 
covenants  generally  to  keep  the  pre- 
mises in  repair;  and  it  is  further 
provided,  that  within  three  months 
after  notice  he  shall  repair  the  de- 
fects pointed  out  in  such  notice. 
The  demise  may  be  laid  before  the 
expiration  of  the  three  months* 
Roe  d.  Goatly  v.  Paine,  2  Campb. 
520.     Ellenborough,  C.J.  1810. 

And  see  Horsfall  v.  Testar,  7 
Taunt.  385.  I  Moore,  89. 

28.  A.  receipt  for  rent  up  to  a. 
particular  day  is  prima  facie  evi- 
dence of  the  commencement  of  the 
tenancy  at  that  time  Of  the  year. 
Doe  d.  Castleton  and  others  v.. 
Samuel,  5  Esp.  173.  Ellenborough, 
C.  J.  1804. 

29.  But  this  presumption  may 
be  rebutted,  by  shewing  that  the 
tenant  has  held  on  after  the  expira- 
tion of  an  old  teftn.  which  com* 
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menced   at    a  different    period. 
Ibid. 
Ace  Doe  v.  Lea,  11  East,  312. 

30.  After  the  expiration  of  no- 
tice to  quit  the  glebe  a  sequestra- 
tion is  published.  A  demise  by 
the  rector  laid  on  a  day  subsequent 
to  the  expiration  of  the  notice,  and 
preceding  the  publication  is  good, 
though  die  bishop  had  previously 
indorsed  the  writ  "  Let  sequestra- 
tion issue."  Doe  d.  Morgan,  clerk, 
v.  Black,  3  Campb.  447.  Ellenbor- 
ough, C.  J.  1813. 

B.  (b)  Form  of  demise* 

31.  Under  a  demise  of  the 
whole,  an  undivided  moiety  may 
be  recovered.  Doe  d.  Bryant  et 
alt  v.  Wippel,  1  Esp.  360.  Ken- 
yon,  C.  J.  1 795. 

S.  P.  Sav.  27,  pi.  65. 

32*  Ejectment  lies  on  the  several 
demises  of  joint  tenants.  Doe  d. 
Lulham  and  others  v.  Fenn,  3 
Campb.  190.  Ellenborough,  C. 
J.  1812. 

And  see  Doe  d.  Whayman  v. 
Chaplin,  3  Taunt.  1 20 ;  Roe  d.  Ra- 
per  v.  Lonsdale,  19  East,  39 ;  Doe 
d.  Marsack  v.  Read,  ibid.  57; 
Doe  d.  Clark  v.  Grant,  ibid  221, 3. 

B.  (c)  Actual  demise,  when  necessary 
to  be  proved. 

S3.  Lessee  of  a  corporation,  &c. 
need  not  produce  the  deed  of  de- 
mise. Furleyd.  Mayor,  &c.  of 
Canterbury  v.  Wood,  1  Esp.  198. 
Kenyon,  (?.  J.  1794. 

C«  Premises,  bow  described. 

C.  (a)  Situation. 

34.  Premises  described  in  the 
declaration,  as  lying  in  the  united 
parishes  of  St.  worge  the  Martyr 
and  St.  George's,  Bloomsbury,  are 
provpd  to  be  situated  in  St.  George's, 
ploomsbury.   The  variance  is  fatal, 

19 


although  the  parishes  were  united 
by  act  of  parliament,  for  the  pur- 
pose of  a  joint  provision  for  the 
poor.  Goodtitle  d.  Pinsent  v. 
Lammiman,  6  Esp.  1 28. 2  Campb. 
274,  S.  C.  Ellenborough,  C.  J. 
1809. 

D.  Possession  or  defendant. 

35.  It  is  no  objection  to  plaintiff's 
right  to  recover,  that  the  defendant 
entered  into  possession  originally  as 
servant  to  another.  Doe  a.  Cuff  v. 
Stradling,  2  Stark.  187.  Bay  ley, 
J.  1817. 

And  see  Doe  d.  James  v.  Staun- 
ton, 2  B.  and  A.  371.  S.  C.  1 
Chitty,  118. 

36.  Where  a  party  is  admitted 
to  defend  as  landlord,  the  plaintiff 
must  still  prove  that  the  person 
served  witn  the  declaration  was 
tenant  in  possession  at  the  time  of 
such  service.  Doe  d.  Turner  v. 
Wallinger.  Holroyd,  J.  Dor* 
Chester  Spring  Assizes,  1819. 

37.  But  the  defendant  is  estop- 

Eed  by  his  rule,  from  denying  that 
e  stands  in  the  relation  of  landlord 
to  such  tenant.    Ibid. 

38.  Where  a  party  defends  as 
landlord,  it  must  be  shewn  that  he 
is  in  receipt  of  the  rent  and  profits, 
or  that  the  declaration  was  served 
on  the  tenant  in  possession.  Fenn 
and  Phillips  v.  Cooke  and  another, 
3  Campb.  5 1 2.  Ellenborough,  C. 
J.  1814. 

39.  But  proof  of  such  service  is 
sufficient  without  shewing  any  pri- 
ority between  the  defendant  and 
the  tenant  in  possession.  Doe  d. 
Scholefield  and  others  v.  Alexan- 
der^ Campb.  516.  Ellenborough, 
C.  J.  1814. 

40.  To  shew  a  house  that  is  sit- 
uate in  the  parish  mentioned  in  the 
declaration,  it  is  pritnd  facie  evi* 
dence,  that  the  place  is  watched  by 
the  watchmen  of  that  parish.    Doe 
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d.  Gunson  v.    Welch,  4   Campb. 
364.    Ellenborough,  C.  J.  1815. 

41.  But  it  is  not  sufficient,  that 
upon  inquiries  made  before  bring- 
ing the  ejectment,  the  neighbours 
stated  that  the  house  was  within  the 
parish.    Ibid. 

E.  Action  for  mesne  profits. 
(And  see  Co.  Litt.  55,  b.  76.  n.  370. 
Y.  B.  M.  33  H.  6,  fo.  46,pi.  30, 1 1 1 .) 

E.  (a)   What  recoverable  in. 

42.  If  in  this  action  the  plaintiff 
recover  less  than  40s.  he  is  entitled 
to  no  more  costs  than  damages,  un- 
less the  judge  certify.  Doe  v.  Da- 
vis, 1  Esp.  358.  Kenyon,  C.  J* 
1795. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  allowing  full  costs. 
6  T.  R.  593. 

43.  After  judgment  by  default  in 
ejectment,  tne  costs  of  such  judg- 
ment may  be  recovered  in  this  ac- 
tion.    Ibid. 

Ace.  Gulliver  v.  Drinkwater,  2 
T.  R.  261. 

44.  Where  the  ejectment  is  de- 
fended, and  taxed  costs  are  paid, 
the  extra  costs  cannot  be  recover- 
ed in  this  action.     Ibid* 

E.  (b)  Evidence. 

45.  In  an  action  against  the  land- 
lord, it  should  be  shewn,  that  he 
had  notice  of  the  proceedings  in 
ejectment.  Hunter  v.  Britts*  3 
Campb.  455.  Ellenborough,  C. 
J.  1813. 

46.  But  a  subsequent  promise  to 
pay  the  rent  and  costs  is  sufficient. 
Md. 

47.  If  the  plaintiff  has  been  let 
into  possession  by  the  defendant, 
the  execution  of  a  writ  of  posses- 
sion need  not  be  proved.  Calvart 
v.  Horsfail,  4  Esp.  167.  Ellen- 
borough, C.  J.  1 802. 


P.  87.    S.  C.  Selw.  722,  n.  F.  N. 
B.  179,  P.  note  (c).    Siderf.  239. 
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And  see  Thorp  v.  Fry,  Bull.  N.  Rep.  1 96,  9, 201 . 


A.  Voluntary. 

(a)  What  shall  be. 
B.  Remedy  by  actio** 

(a)  Pleading*. 

(b)  Evidence. 

A.  Voluntary. 

A.  (a)  What  shall  be. 

1.  B.  being  in  custody  at  the 
suit  of  A.  upon  joint  process  against 
B.  and  C,  a  rule  is  made  for  tbo 
discharge  of  B.,  entitled  "A. 
against  B."  omitting  C.  A  dis- 
charge under  this  rule  is  an  escape. 
White  v.  Jones,  marshal  of  K.  B» 
5  Esp.  16! .    K.  B.  T.  T.  1 804. 

S.  C.  5  East,  292,  and  2  Smith, 
77. 

B.  Remedy  by  actio*. 
B.  (a)  Pleadings*. 

2.  Declaration  for  an  escape 
states,  that  the  original  defendant 
was  arrested, "  under  a  writ  indors- 
ed for  bail,  by  virtue  of  an  affida- 
vit now  of  record."  This  is  made 
a  material  averment,  and  most  be 
proved  by  the  production  of  the 
affidavit.  The  production  of  the 
writ  so  indorsed,  is  not  sufficient. 
Webb  v.  Herne  and  Williams, 
sheriff  of  Middlesex,  2  Esp.  671. 
Eyre,  C.  J.  1798. 

And  the  court  of  C.  P.  refused  a 
rule  to  set  aside  nonsuit.  Ibid. 
and  1  Bos.  and  Pul.  281. 

3.  But  such  averment  appears 
to  be  unnecessary.    Ibid. 

And  see  Whiskard  v.  Wilder,  1 
Burr.  330,  2 ;  Hill  v.Heale,  2  New 
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4.  Declaration  for  an  escape  be  sufficient  to  charge  the  original 
jtatea,  that  the  original  defendant   defendant.    Ibid. 
was  arrested  for  goods  sold.  This 


averment  is  supported  by  evidence 
of  an  absolute  contract  for  the  sale 
of  goods  for  ready  money,  though 
immediately  followed  by  an  agree* 
ment  to  take  a  bill  at  three  months, 
which  period  had  not  expired 
when  the  process  issued*  White 
v.  Jones,  marshal  of  K.  B.  $  Esp. 
161.    K.  B.  T.  1804. 

5.  It  would  be  otherwise  where 

3e  credit  formed  part  of  the  origin- 
contract.    Ibid, 

6.  Declaration  avers,  that  I.  S. 
was  brought  by  habeas  carpus  be- 
fore a  judge  of  K.  B.  who  commit- 
ted him  to  the  custody  of  the  mar- 
shal, u  as  by  the  said  writ  of  habeas 
corpus,  and  the  return  thereof,  and 
ibe  said  commitment  thereon  nam 
remaining  in  this  court,  more  fully 
appears."  The  production  of  the 
writ  from  the  king's  bench  prison, 
where  it  was  filed,  will  not  sup* 
port  the  action.  Turner  v.  Eyles, 
5  Esp.  8.  Alvanley,  C.  J* 
1803. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
Ibid,  and  3  Bos.  and  Pull.  456. 

Sed  vide  Wigley  v.  Jones,  5 
East,  440.  S.  C.  1  Smith,  458.  1 
Saund.  39,  n. 

7.  An  escape  is  sufficiently 
shewn  by  the  cepi  corpus  and  non- 
appearance. Fairlie  v.  Birch  and 
another,  sheriff  of  Middlesex,  3 
Campb.  397.  Ellenborough,  C. 
J.  1813. 

B.  (b)  Evidence. 

8.  An  acknowledgment  of  the 
lebt  by  the  original  defendant,  is 

v  sufficient  to  charge  the  sheriff. 
Slotnan,  executrix,  v.  Heme,  knt. 
et  alt.  sheriffs  of  London,  2  Esp. 
«95.    Kenyon,  C.J.  1798. 


And  see  ante,  B.  (a) 
ESTOPPEL* 


A.  By  act  or  party. 

B.  By  MATTER  OF  RECORD. 


9.  So  any  evidence  which  would  J4S&  *}£  6 


A.  By  act  or  party. 

1.  A.,  tenant  for  life,  grants  a 
void  lease  to  B.,  who,  on  the  death 
of  A.,  pays  rent  to  C,  the  remain- 
derman, but  afterwards  assigns  his 
lease  to  D«,  with  notice  of  the  pay- 
ment of  the  rent  to  C.  Upon  an 
avowry  for  a  distress  by  C,  his 
title  need  not  be  proved.  Johnson 
v.  Mason,  1  Esp.  89,  91.  Ken- 
yon,  C.  J.  1 794. 

2.  And  semble,  that  in  ejectment, 
IX  would  be  equally  precluded 
from  denying  Cs  title.    Ibid* 

tt.  A  party  who  has  given  a 
draft  for  the  amount  of  a  trades- 
man's bill,  cannot  dispute  the  rea- 
sonableness of  the  charge.  Knox 
v.  Whalley,  1  Esp.  159.  Kenyon, 
C.J.  1794. 

4.  In  an  action  by  the  assignee 
of  a  lease,  against  the  assignor,  ev- 
idence of  the  execution  of  the  as- 
signment in  which  the.  original 
lease  is  adopted,- renders  any  proof 
of  the  latter  instrument  unnecessa- 
ry. Nash  v.  Turner,  1  Esp.  217. 
Kenyon,  C.  J.  1794. 

And  see  Pleading,  H.  (a). 

6.  A  bankrupt  who  goes  round 
to  his  creditors  to  solicit  their  votes 
in  the  choice  of  assignees,  and  ac« 
quiesces  under  the  commission  du- 
ring three  years,  is  estopped  from 
bringing  an  action  to  try  the  valid- 
ity of  the  bankruptcy.  Like  v. 
Howe  and  Rogers,  6  Esp.  20. 
Mansfield,  C.  J.  1806. 

Ace.  Flower  v.  Heeber,  2  Vrs. 
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6.  A  bailee  cannot  set  up  the  ti- 
tle of  a  stranger  against  his  bailor, 
Anon,  cited,  3  Esp.  115.  Gould, 
J.  Maidstone. 

Ace.  Y.  B.  East  7  H.  6,  fo.  22, 
pi.  3. 


B.    Br    MATTER    Of   RECORD. 

1 2.  The  record  of  a  judgment 
in  an  action  by  A.  against  d.  and 
C,  for  obstructing  a  watercourse,  is 
conclusive  evidence  of  the  rights  of 
the  parties,  in  another  action  by 


struction.  Stray,  v.  Bovingdon  and 
others,  5  Esp.  68.  EUenborough, 
C.J.  1803. 

Sed  vide  Incledon  v.  Burges,  1 
Show  47 ;  Outram  v.  Morewood, 
3  East,  346. 
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7.  But  he  may  shew  that  the   « %£?"* \   wX-~«-*"« 

a  third  person,  to  whom  they  be-  JJ  a-  -  ■»_... 
long.  Laclouch  v.  Towle,  3  Esp. 
11<J.  Kenyon,  C.  J.  1800. 
x  8.  Warehouseman,  at  the  re- 
quest of  vendor,  acknowledges  that 
he  holds  the  goods  at  the  disposal 
of  the  vendee-,  he  cannot  withhold 
them  on  the  ground  that  the  vendee 
became  bankrupt  before  the  prop- 
erty was  completely  vested  in  him. 
Stonard  v.  Dunkin  and  another,  2 
Campb.  344.  EUenborough,  C.  J. 
1810. 

9.  A  plaintiff  is  not  estopped  by 
a  statement  contained  in  an  invoice 
of  goods  sold,  respecting  the  peri- 
od of  credit,  where  such  invoice  is 
not  delivered  with  the  goods,  or 
under  a  judge's  order.  Bacon  v. 
Chesney,  1  Stark.  192.  EUenbor- 
ough, C.  J.  1816. 

10.  On  the  trial  of  an  informa- 
tion for  defrauding  government  by 
false  musters,  direct  proof  of  the 
defendant's  appointment  need  not 
be  given,  where  he  has  described 
himself  as  major-commandant  in 
bib  returns  to  the  war  office.  Rex 
v.Gardner,  2  Campb.  513.  El- 
lenborough,  C.  J.  1810. 

11.  A.  mortgages  to  B.,  and  af- 
terwards sells  to  C.,  who  also  mort- 
gages to  D.,  reciting  that  B.  had 
conveyed  to  him  free  of  incum- 
brances. Without  a  strong  case 
of  fraud,  this  recital  is  conclusive 
evidence  that  the  first  mortgage 
was  satisfied.  Jones,  administra- 
tor of  Pritcbard,  v.  Williams,  2 
Stark.  63.  EUenborough,  C.  J. 
1817. 


A.  Records. 

(a  In  what  cases  evidence* 

(b)  Where  the  only  evidence. 

(c)  How  proved, 

B.  Court  bolls. 

(a)  Where  evidence* 
(b)  How  proved* 

C.  Other  legal  proceedings. 

(a)  Where  evidence* 
(b)  How  proved. 

D.    State  papers. 

(a)   Where  evidence* 

E.  Other  public  instruments. 

(a)    Where  evidence* 

(b)  How  proved. 

F.  Private  writings, 

(a)    Where  evidence. 
(b)  How  proved* 

(c)  Handwriting. 

G.  Parol  evidence. 


00 


To  supply  the  place  of  written 
instruments. 
(b)   To  explain  thenu 
(c)  Hearsay* 
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H.  Admissions. 


(a)  By  parties* 
(b)  By  persons  referred  to  by  the 

parties* 

(c)  By  privies, 

(d>  By  cotrustee. 

(e)  By  prior  indorser. 

(f)  By  wife* 

(g)  By  partner* 

(hy  By  agent. 

(i)  By  stranger. 

h  Decree  of  evidence* 

(a)  Best  or  secondary* 

(b)   Presumptive. 

(c)  Conclusive. 

K.  Negative  averments* 


A.  Records* 
(a)  In  what  cases  evidence* 

1 .  On  an  issue  to  try  the  right 
of  electing  churchwardens,  the  rec- 
ord of  a  trial  in  which  the  same  ti- 
tle was  directly  in  issue  between 
other  parties,  claiming  the  same 
office  in  the  same  right,  is  evi- 
dence* Berry  and  another  v. 
Banner  and  another,  Peake,  1 56. 
Kenyon,  C.J*  1792. 

tf.  But  not  conclusive.  Reed  v. 
Jackson,  1  East,  355,  7 ;  Outram 
v.  Morewood,  3  East,  346,  366* 
AndseeGilb.Ev.31. 

2.  The  record  of  a  judgment  for 
work  and  labour  generally,  cannot 
be  applied  to  a  particular  transac- 
tion t>y  parol  evidence.  Sintzen- 
ick  v.  Lucas,  1  Esp.  43.  Kenyon, 
C.J.  1793. 

Sed  vide  Action,  A* 

3.  The  registered  memorial  of 
a  deed  is  not  primary  evidence. 
Molton  qui  tam  v.  Harris,  2  Esp. 
549.     Kenyon,  C.  J.  1797. 

4.  But. the  production  of  a  deed 
with  the  memorial  indorsed,  is  suf- 
ficient proof  of  the  inrolment. 
Compton  v.  Chandless,  one,  &c.  4 
Esp.  18.    Kenyon,  C.  J.  1801. 


S.  P.  Bull.  N.  P.  229. 

5.  To  charge  A.  and  B.  as  part- 
ners, the  record  of  an  issue  out  of 
the  exchequer,  directed  to  try  the 
fact  of  the  partnership  in  a  suit  be- 
tween A.  and  B.  is  evidence. 
Whately  v.  Manheim  and  Levy, 
2  Esp.  608.     Kenyon,  C.  J.  1797. 

6.  A  conviction  is  not  evidence 
for  the  informer,  though  his  name 
do  not  appear  on  the  face  of  the 
proceedings.  Smith  v.  Rummens, 
1  Campb.  9.  Ellenborough,  C. 
J.  1807. 

7.  S.  P.  ruled  in  Hathaway  v. 
Barrow  and  others,  1  Campb.  151. 
Mansfield,  C.  J.  180J. 

Ace.  Burden  v.  Browning,  1 
Taunt.  520.  And  see  Richardson 
v.  Williams,  12  Mod.  319;  Rex  v. 
Boston,  4  East,  572.  S.  C.  1 
Smith,  302 ;  Gibson  v.  M'Carty, 
Cas.  temp.  Hardw.  31 1 ;  Hillyard 
v.  Grantham,  2  Ves.  246. 
•  8.  In  an  action  by  G.  against 
B.  for  suing  out  an  alias  fieri  facias, 
before  the  first  writ  was  returned, 
under  which  the  sheriff  had  seized 
goods  sufficient  to  satisfy  the  exe- 
cution, the  plaintiff  put  in  the  writs. 
Held,  that  the  defendant  was  enti- 
tled to  have  the  returns  read.  Gyt 
ford  v.  Woodgate  and  another,  2 
Campb.  1 1 7.  Ellenborough,  C.  J. 
1808. 

9.  And  it  being  stated  in  the  re- 
turn to  the  first  writ,  that  an  alias 
had  already  issued  in  pursuance 
of  an  agreement  between  the  par- 
ties, it  was  held,  that  this  was  pri- 
ma facie  evidence  of  a  licence 
from  the  plaintiff,  to  proceed  in 
this  irregular  manner.    Ibid. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  non-suit.  Ibid. 
and  1 1  East,  297. 

10.  Upon  an  information  for  ob- 
structing an  officer,  the  prosecutor, 
in  order  to  invalidate  the  testimo- 
ny of  a  person  who  came  to  prove 
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an  alibi,  produced  a  record  of  the  i 
conviction  of  the  defendant  before 
two  magistrates  for  the  same  of- 
fence, which  conviction  purported 
to  be  grounded  upon  the  deposi- 
tions of  the  same  witness.  Ruled* 
that  the  record  could  only  be  read 
for  the  purpose  of  shewing  that 
such  a  proceeding  had  taken  place, 
and  that  it  was  not  evidence  to  con- 
tradict the  statement  of  the  witness, 
whose  testimony  could  be  impuned 
only  by  calling  persons  who  were 
present  at  the  former  examination, 
to  prove  on  oath  what  there  took 

flace.    The    King   v.    Howe,  6 
isp.  124.      Ellen  borough,   C.  J. 
1808. 

11.  Upon  the  trial  of  an  eject- 
ment respecting  Black  Acre,  be- 
tyeen  A.  and  B.,  in  which  it  was 
necessary  for  A.  to  prove  that  he 
ms  the  legitimate  son  of  J.  S.;  A., 
after  proving  by  other  evidence 
that  J.  S.  was  his  reputed  father, 
offered  to  give  in  evidence  a  depo- 
sition made  by  J.  S.  in  a  cause  in 
Chancery,  instituted  by  A.  against 
C  D.  in  order  to  perpetuate  testi- 
mony to  the  alleged  /act  disputed 
ky  &  D«,  that  he  was  the  legitimate 
son  of  J.  S.,  in  which  character  he 
claimed  an  estate  in  remainder  in 
White  Acre,  which  was  also  claim- 
ed in  remainder  by  C  D.  B.,  the 
^defendant  in  the  ejectment,  did  not 
claim  Black  Acre  under  either  A. 
or  C.  D.,  the  plaintiff  and  defend- 
ant in  the  Chancery  suit.  Held 
by  the  judges,  (Graham,  B.  dissen- 
tient,) that  the  deposition  could  not 
be  received  upon  the  trial  of  such 
ejectment  against  B.  as  declaration 
of  the  alleged  father,  in  matter 
pedigree*  House  of  Lords, — Com- 
mittee of  Privileges  on  the  petition 
of  William  Fitsharding  Berkeley, 
claiming  as  of  right  to  the  Earl  of 
ItorMcy, Monday,  May  13th,  1811. 
4<;arttpb.401. 


12.  Where  one  of  two  defend- 
ants in  assumpsit  pays  the  debt  and 
costs  after  verdict  to  avoid  execu- 
tion, the  parties  in  evidence  to 
shew  the  amount  of  the  debt  in  an 
action  agaiMt  the  defendant  for 
contribution.  Foster  v.  Campton, 
2  Stark.  364.    Abbott,  J.  1 8J  8. 

A.  (b)  Where  the  only  evidence 

12.  Upon  a  justification  as  an 
officer  under  exchequer  process, 
grounded  upon  an  information  fil- 
ed against  the  plaintiff,  the  infor- 
mation must  be  produced.  O'Con- 
nor v.  Charter,  2  Esp.  641.  Ken* 
yon,  C.  J.  1798. 

13.  And  tfye  information  must 
appear  to  be  prior  to  the  process. 
Ibid. 

14*  An  averment  that  J.  &•  was 
arrested,  u  under  a  writ  indorsed 
for  bail,  by  virtue  of  an  affidavit 
now  of  record,"  must  be  proved  by 
the  production  of  the  affidavit. 
The  production  of  the  writ  so  in- 
dorsed, is  not  sufficient.  Webb  v. 
Home  and  Williams,  Sheriff  of 
Middlesex,  2  Esp.  671.  Eyre,  C. 
J.  1798. 

And  the  court  of  C.  P.  refused 
a  rule  to  set  aside  nonsuit  JW- 
and  1  Bos.  and  Pul.  281. 

15.  Tw  prove  the  issuing  of  a 
writ,  an  office  copy  should  be  pro- 
duced, as  it  will  be  presumed  to 
have  been  regularly  returned.  Ed- 
monstone  v.  rlaisted,  gent.  one,&^« 
4  Esp.  1 60.  Ellenborough,  C.  J* 
1 803. 

And  see  Gyfford  v.  Woodgate, 
ante,  A.  (a)  8. 

16.  To  entitle  a  party  lo  go  into 
secondary  evidence,  it  must  be 
shewn,  that  search  has  been  jnade 
in  the  treasury,  and  that  subse- 
quently to  the  return-day,  the  writ 
has  been  in  possession  of  the  oppo- 
site party.    Ibid. 

17.  It  is  not  sufficient  to  pr* 
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dace  the  praecipe  in  the  filacer's 
book,  and  to  prove  a  notice  to  pro- 
duce the  writ*    Ibid* 

18.  The  payment  of  money  into 
court  can  be  proved  only  by  the 
rule.  Israel  v.  Benjamin,  3  Campb. 
4a    EUenborough,  C.J.  1811. 

1 9.  To  prove  the  day  on  which 
the  court  set  for  the  trial  of  a  cause 
at  Nisi  Prius,  the  record  itself  must 
be  produced.  Thomas  v.  Ansley 
and  Smith,  sheriffs  of  London,  6 
Esp.  80.  Ellen  borough,  C.  J.  1806. 

20.  Where,  however,  there  are 
proper  materials,  the  postea  may 
be  indorsed  in  court.  Rex  v. 
Hammond  Page,  2  Esp.  650,  and 
6  Esp.  83.    Kenyon,  C.  J.  1788. 

21.  But  where  a  juror  has  been 
withdrawn  and  the  cause  referred, 
temble,  that  such  special  circum- 
stances will  not  be  allowed  to  be 
indorsed  in  court  at  the  second 
trial.    Ibid. 

22.  Nor  can  the  postea  be  read 
without  a  stamp,    ibid. 

And  see  Jones  v.  Randall,  Cowp. 
17. 

23.  An  averment,  that  a  com* 
mission  of  bankrupt  has  been  duly 
superseded,  is  not  supported  by  the 
production  of  the  chancellor^  or- 
der for  superseding  the  commis- 
sion. Poynton  v.  Forster  and  oth- 
ers, 3  Campb.  60.  EUenborough, 
C.J.  1811. 

A«  (c)  How  proved. 

24.  A  judge's  order  is  sufficient- 
ly proved  by  the  rule  of  court 
thereon.  Still  and  another  v.  Hal- 
ford*  4  Campb.  17.  EUenborough, 
a  J.  1814. 

25.  Office  copies  are  not  evi- 
dence in  other  courts,  except  where 
the  officer  has  not  performed  his 
duty  until  he  has  delivered  out  a 
copy  of  the  record.  Black  v. 
Lord  Bray  broke,  1  Stark.  13.  K. 
B.H.T.  1817. 


26.  Therefore  a  copy  of  a  colo- 
nial judgment  under  the  hand  of 
the  chief  clerk  of  the  court,  is  not 
admissible  here,  although  usually 
received  in  evidence  there.  Ibid* 
and  Appleton  v.  Lord  Braybrooke, 
2  Stark.  6. 

And  the  court  of  K.  B.  set  a^ 
side  a  nominal  verdict  for  the  plain* 
tiff.    Ibid.    K.B.  H.T.  1817. 

And  see  post,  Foreign  Laws. 

27.  The  correctness  of  the  copy 
of  a  record  is  sufficiently  proved  by 
a  witness  who  held  the  copy  white 
some  other  person  read  over  the 
original*  McNeil  v.  Perchard,  et 
alt  sheriffs  of  London,  1  Esp.  263. 
Kenyon,  C.J.  1795. 

28.  S.  P.  ruled  in  Reid  v.  Mar* 
gison,  esq.  late  sheriff  of  Sussex,  1 
Campb.  469.  Macdooald,  C.  B. 
Lewes,  1808,  and  Exch.  M.  1808. 

29.  S.  P.  ruled  in  Gyles  and  an- 
other, assignees  of  Smith,  v.  Hill 
and  another,  1  Campb*  471.  Law- 
rence, J.  1 809. 

Dart  v.  Rolf,  2  Taunt.  52,  S.  P. 

30.  A  fine  may  be  proved  either 
by  an  examined  copy,  or  by  the 
production  of  the  chirograph  or  in- 
dentures.  Doed.  Lord  Dormer 
v.  -  ,  Summer  Assizes,  1816* 
Thomson,  C.  B.  181 6. 

31.  Where  an  indictment  sets 
out  the  title  of  an  old  statute,  (5 
Eliz.  cap.  4.)  agreeably  to  Ruff- 
head,  which  diners  from  a  copy  of 
the  act  lately  printed  by  the  king's 
printer,  the  court  refused  to  direct 
a  nonsuit  without  proof  of  an  exam- 
ination of  the  parliament  roll.  Rex 
v.-  Barnitt,  3  Campb.  344.  Ellen 
borough,  C.J.  1813. 

B.  Court  rolls. 
B.  (a)  Where  evidence* 

32.  Court  rolls  containing  li- 
cences to  fish,  granted  in  the  17th 
century  at  certain  rents,  are  admis- 
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sible  to  prove  a  prescriptive  right 
to  a  several  fishery,  claimed  as  ap- 
purtenant to  a  manov  without 
shewing  the  actual  payment  of 
those  rents,  where  it  appears  that 
during  the  last  century,  teases  have 
been  granted  of  the  fishery,  and 
that  for  the  last  40  years  the  rents 
under  the  leases  have  been  regu- 
larly paid,  or  that  other  acts  of 
ownership  have  been  acquiesced 
in.  Rogers  and  others  v.  Allen,  1 
Campb.  309.  Heath,  J.  Chelms- 
ford, 1608. 

33.  Ancient  presentments  are 
Bot  evidence  for  the  lord,  unless 
signed  by  a  party  in  privity  of  es- 
tate with  the  person  against  whom 
they  are  produced.  Benett  v.  Cos- 
ter. Burrough,  J.  Wilts  Summer 
Assizes,  1817. 

B.  (b)  How  proved. 

34.  An  examined  copy  of  a  par- 
ticular entry  in  the  court  rolls  of  a 
manor,  is  evidence  without  produc- 
ing the  originals,  even  where  it 
may  be  presumed  that  the  books 
themselves  contain  other  entries 
connected  with  the  point  in  issue. 
Doe  d.  Churchwardens  of  Croy- 
don v.  Cook,  5  Esp.  221.  Heath, 
J.  Surry,  1 805. 

And  see  Style,  450. 

Rex  v.  Shelley,  3  T.  R.  141.  Rex 
y.  AUgood,  7  T.  R.  746.  Rex  v. 
Lucas,  10  East,  235.  Bateman  v. 
Phillips,  4  Taunt,  lb 2. 

C.  Other  lxgal  proceedings. 
C.  (a)  Where  evidence* 

35.  An  examined  copy  of  an  af- 
fidavit made  by  a  third  person,  fil- 
ed at  a  judge's  chambers  and  used 
by  the  defendant  on  a  motion  to 
put  off  the  trial  is  evidence  against 
the  defendant  of  a  fact  therein 
stated  (that  defendant  was  mortga- 
gee in  possession.)    Doc  d.  Han- 


ley  ▼.  fVVood.    Abbott,  J.  Corn- 
wall Lent  Assizes,  1816. 

36.  The  deposition  of  a  deceas- 
ed examinant  before  commission- 
ers of  bankrupt  is  not  evidence  to 

!>rove  the  act  of  bankruptcy,  un- 
ess  it  be  enrolled.  Jellies,  assign- 
ee, v.  Mountford.  Abbott,  J.  Sit- 
tings after  Trinity  Term,  1818. 

37.  Letters  of  administration 
are  not  evidence  of  the  death  of  a 
party.  Thompson  v.  Donaldson, 
3  Esp.  63.    Ken  von,  C.  J.  1 799. 

38.  Semble,  that  the  sentence 
of  the  spiritual  court  is  not  suffi- 
cient evidence  of  a  divorce,  with- 
out producing  the  libel  and  pro- 
ceedings. Stedman  v.Gooch,  1 
Esp.  4,  6.      Kenyon,  C.  J.  1793. 

Noell  v.  Wells,  1  Lev.  235 ;  Rex 
v.  Vincent,  1  Stra.  481  ;  Allen  v. 
Dundas,  3  T.R.  125 ;  De  Metton  v. 
De  Mellon,  12  East,  234.  1  Saund. 
274,  n.  (3). 

Peaselie's  case,  1  Lev.  101.  EI- 
den  v.  Keddell,  8  East,  187;  Da- 
vis v.  Williams,  13  East,  232,  Bull. 
N.  P.  108,  246 ;  Tyssen  v.  Clarke, 
3  Wills.  551. 

39.  A  divorce  under  the  seal  of 
a  foreign  court,  is  not  evidence 
without  calling  persons  to  prove 
the  laws  of  the  country.  Ganer  v. 
Lady  Lanesborough,  Peake,  17. 
Kenyon,  C.  J.  1790. 

Ace.  Fremoult  v.  Dedire,!  1  P- 
Wms.  431. 

40.  The  production  of  the  potto 
in  a  former  cause  between  the 
same  parties,  will  support  a  plea  of 
set-ofl  to  the  extent  of  the  verdict. 
Garland  v.  Scooaes,  2  Esp.  648. 
Kenyon,  C.  J.  1798. 

S.  P.  contra,  Pitton  v.  Walter, 
1  Strange,  162.  , 

41.  The  production  of  a  bill  of 
sale  executed  by  the  sheriff,  reci- 
ting the  issuing  of  the  writ  and  the 
seizure  under  it,  is  sufficient  evi- 
dence of  the  taking,  without  pro- 
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during  the  writ  or  directly  proving 
the  seizure  by  the  officer.  Wood- 
ward v.  Larking,  3  Esp.  286.  El- 
don,  C.  J.  1801. 

42.  In  an  action  by  original,  the 
production  of  the  declaration  is 
not  evidence  of  the  commencement 
of  the  suit ;  but  it  is  evidence  that 
a  suit  was  pending  at  the  time  of 
the  delivery  of  such  declaration. 
Mathews  v.  Haigh)  4  Esp.  100. 
Le  Blanc,  J.  1802. 

And  see  ante  Attorney.,  A.  4. 
Johnson  v.  Smith,  2  Burr.  950. 

43.  Where  a  rule  is  made  for 
examining  a  witness  upon  interro- 
gatories, on  the  ground  of  his  be- 
ing about  to  leave  the  kingdom,  his 
depositions  ma  v  be  read,  if  he  has 
actually  sailed  on  the  voyage, 
though  the  vessel  has  been  driven 
back  into  port  by  contrary  winds. 
Fonsick  v.  Agar  and  others,  6  Esp. 
92.     Mansfield,  C.  J.  1 80C. 

Ace.  Ward  v.  Wells,  1  Taunt, 
461. 

44.  As  to  the  mode  of  examin- 
ing upon  interrogatories,  see  Caze- 
nove  v.  Vaughan,  1  M.  and  S.  4. 
Gilb.  Evid.  56,  7.  Com.  Dig.  Evid. 
C.  4. 

45.  To  prove  the  time  of  sign- 
ing final  judgment,  the  day-book  at 
the  judgment  office,  from  which  the 
judgments  are  entered  into  the 
docket-book,  is  not  evidence.  Lee 
v.Meecock,  5  Esp.  1 77.  Lawrence, 
J.  1 804. 

46.  In  an  action  for  goods  sold, 
where  the  nisi  prius  record  is  enti- 
tled of  Easter  term,  the  declaration 
delivered  by  the  plaintiff  in  Hilary 
term,  is  admissible  to  shew  that 
the  action  was  commenced  before 
the  expiration  of  the  credit.  Har- 
ris v.  Orme,  2  Campb.  497.  El- 
lenborough,  C.  J.  1 809. 

47.  A  bill  in  chancery  is  not  ev- 
idence against  the  party,  even  of 
the  facts  on  which  nc  grounds;  his 


claim  for  relief.  Doe  d.  Bower- 
man  v.  Sybourn,  2  Esp.  499.  Kett- 
yon,  C.  J.  1 796.    , 

And  the  court  of  J£.  B.  refused 
a  rule  to  set  aside  nonsuit.  Ibid. 
and  7  T.  R.  12.  S..  P.  by  all  the 
judges,  Banbury  peerage,  Dom. 
Proc.  1809;  Selw.  713.  8.  P.  cont 
Com.  Dig.  Evid.  C.  2.  And  see 
Owen  v.  Jones,  2  AnsL  505. 

48.  Under  a  rule  of  the  court  to 
admit  a  notarial  copy  of  the  con- 
demnation of  a  vessel  in  evidence, 
such  copy  only  establishes  the  fact 
of  the  condemnation,  and  is  not  ev- 
idence of  the  particular  defects  up 
on  whicli  the  condemnation  ptuv 
'ports  to  be  grounded.  Wright  v. 
Barnard,  2  Esp.  700.  Kenyon,  C. 
J.  1798. 

49.  Where  a  defendant  sets  up 
his  bankruptcy  and  certificate,  and 
the  plaintiff  contends  that  the  bank- 
ruptcy relied  on  is  a  second  bank- 
ruptcy, under  which  the  defendant 
has  not  paid  15*.  in  the  pound,  the 
production  of  the  proceedings  un- 
der the  former  commission,  where- 
in the  surrender  and  last  examina- 
tion are  stated,  is  sufficient  evi- 
dence of  such  former  commission. 
Gregory  v.  Merton,  3  Esp.  195. 
Kenyon,  C.  J.  1 800. 

Sed  vide  Bankrupt,  D.  f b}  4,  5. 

50.  And  it  lies  on  the  defendant 
to  prove,  that  he  has  paid  15;.  in 
the  pound,  under  the  second  com- 
mission. Ibid. 

51.  Where  the  captain  of  an  In* 
diaman  has  been  examined  upon 
interrogatories,  under  a  rule  of 
court,  and  has  proceeded  as  far  as 
Portsmouth  on  nis  outward  bound 
voyage,  his  depositions  may  be 
read  without  its  being  distinctly 
proved,  that  he  is  out  of  the  king- 
dom, and  therefore  incapable  of 
being  called.  Fonsick  v.  Agar  and 
others,  8  Esp.  92.  Mansfield  C.  J. 
1807. 
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52.  And  semble,  it  is  sufficient 
if  the  witness  is  on  board  the  ves- 
sel and  ready  to  sail*    Ibid. 

53.  If  the  master  of  a  private 
vessel,  examined  on,  interrogato- 
ries, refer  to  his  log  book,  the  en- 
tries referred  to  may  be  read  as 
part  of  his  deposition.  Falconer 
v.  Hanson,  1  Campb.  171.  El- 
lenborough, C.  J.  1 808. 

1  Anst.  201,  276,  2Anst.  386, 
3  Anst.  880,  923. 

54.  To  entitle  a  party  to  read  a 
deposition  taken  upon  interrogato- 
ries, it  is  not  sufficient  to  shew  that 
the  witness  is  a  seafaring  man,  and 
that  he  lately  belonged  to  a  vessel 
in  the  Thames,  without  provincf 
for  what  port  the  vessel  was  bound, 
or  that  any  inquiry  had  been  made 
for  the  witness.    Ibid. 

And  see  Quinct.  lib.  5,  cap.  7. 

55.  The  examination  of  a  party 
charged  with  a  felony  before  a 
magistrate  cannot  be  taken  on  oath. 
R.  v.  Smith  and  another,  1  Stark. 
242.    Le  Blanc,  J.  York,  1816. 

66.  And  if  it  purport  to  be  so 
taken,  evidence  to  prove  that  no 
oath  was  taken  is  inadmissible. 
Ibid 

C.  (b)  Hotr  provtd* 

57.  In  an  action  for  maliciously 
holding  to  bail,  the  bare  produc- 
tion of  the  writ  by  a  person  who 
received  it  in  a  letter,  will  not  enti- 
tle the  plaintiff  to  have  it  read. 
Jackson  v.  Burleigh,  3  Esp.  34. 
Kenyon,  C.  J.  1 799. 

68.  Secus,  after  proof  of  the  af- 
fidavit to  hold  to  bail,  and  of  the 
warrant  founded  upon  the  writ. 
Ibid. 

69.  The  copy  of  an  Irish  judg- 
ment is  not  pro\ed  by  shewing 
that  it  was  compared  with  a  parch- 
ment roll,  produced  to  the  witness 
in  th?  Four  Courts,  Dublin.  Ad- 
amthwaite  v.  Syngc,4  Campb.  372. 


1  Stark.  183.  Ellen  borough,  C.  J« 
1816. 

60.  It  must  be  shewn  that  the 
[  record  was  seen  in  the  hands  of 
the  proper  officer,  or  in  the  proper 
place  for  the  custody  of  such  rec- 
ords.    Ibid. 

6 1  •  The  copy  of  the  deposition  of 
a  person  examined  upon  interrog- 
atories at  the  chief  justice's  cham- 
bers, signed  by  the  chief  justice, 
and  received  from  his  clerk,  must 
be  taken  prima  facie  to  be  a  correct 
copy  of  what  has  been  sworn  by 
such  witness ;  nor  need  the  origin- 
al examination  be  produced  until 
some  suspicion  of  forgery  is  thrown 
upon  the  signature  of  the  deponent. 
Duncan  v.  Scott,  1  Campb.  100* 
Ellenborough,  C.  J.  1811. 

62.  So  the  office  copy  of  a  rule, 
when  received  in  the  usual  course 
of  office,  does  not  require  to  be 
proved  to  be  an  examined  copy. 

|  S.  P.  Selby  v.  Hawes,  Lord 
Raym.  745.  And  see  Pcake's  Ev- 
idence, 33. 

63.  Depositions  taken  under  a 
commission  issuing  out  of  the  Ex- 
chequer, cannot  be  read  without 
producing  the  commission,  unless 
they  are  of  so  long  standing  as  to 
afford  a  presumption  that  the  com- 
mission is  lost.  Bayley  et  alt.  v. 
Wylie,  6  Esp.  85.  Ellenborough, 
C.  J.  1 807. 

6  !•  But  in  no  case  is  it  necessat 
ry  to  produce  the  bill  and  answer, 
upon  which  the  commission  was 
granted.    Ibid. 

65.  An  examined  copy  of  an  an- 
swer in  chancery  may  be  read 
without  producing  the  original, 
llodgkinson  v.  Willis,  3  Campb. 
4U 1 .     Ellenborough,  C.  J.  1 8 1 3. 

€6.  But  the  identity  of  the  par- 
tics  must  be  shewn.    find. 

67.  The  practice  of  the  ecclesi- 
astical courts  is  a  matter  of  fact  to 
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"be  proved  fey  witnesses.  Beau* 
rain,  gent.  v.  ShrW.  Scott,  3  Camp. 
388.    Ellenborough,  C.  JL  1 8 1 3. 

68.  To  prove  the  appointment 
of  an  umpire,  it  is  not  sufficient  to 

Eroduce  the  joint  award  of  the  ar- 
itrators  and  umpire  in  which  the 
appointment  is  recited*  StHl  and 
another  v.  Halford,  4  Campb.  1 7. 
Ellenborough,  C.  J.  1814. 

And  see  Maule  v.  Stawell,  15 
East,  99. 

« 

D.  State  papers. 
D.  (a)  Where  evidence. 

€9.  A  paper  from  the  secretary 
of  state's  office,  transmitted  by  the 
British  ambassador  at  a  foreign 
court,  and  purporting  to  be  a  dec- 
laration of  war  by  the  government 
of  that  country  against  another  for- 
eign state,  is  admissible  for  the  pun- 
pose  of  shewing  the  precise  period 
of  the  commencement  of  the  war. 
Thelluson  v.  Costing,  4  Esp.  266. 
Ellenborough,  C.  J.  1 803. 

And  see  Co.  Litt.  249,  b. 

70.  To  prove  the  appointment 
of  an  officer  to  a  commission  in  the 
army,  the  gazette  is  not  evidence, 
unless  the  opposite  party  refuse  to 
produce  the  commission  upon  no- 
tice. Kirwan  v.  Cockburn,  5  Esp, 
233.    Ellenborough,  C.  J.  1 805. 

71.  S.  P.  Rex  v.  Gardner,  2 
Cambp.  £13.  Ellenborough,  C.  J. 
1810. 

72.  A  book  published  by  autho- 
rity in  a  foreign  country,  as  a  reg- 
ular copy  of  treaties  concluded  by 
the  state,  is  not  evidence  without 
proving  it  to  have  been  compared 
with  the  original  archives.  Rich- 
ardson v.  Anderson,  1  Campb.  66. 
Ellenborough,  C.  J.  1 805. 

73.  Documents  transmitted  by 
British  consuls,. stating  the  arrival 
of  vessels  at  particular  ports,  are 
not  evidence.    Roberts,  et  alt.  v. 


Eddington,  4  Esp.  88.  Kenyon,  C. 
J.  1801. 

And  see  Waldron  v^  Coombe,  3 
Taunt  162. 

74.  The  king's  proclamations 
must  be  proved  l>y  the  production 
of  the  gazette,  and  will  not  be  ju- 
dicially noticed  bv  the  court.  Van 
Omeron  v.  Dowick  and  others,  et 
al.  2  Campb.  44.  Ellenborough, 
C.  J.  1809. 

Ace.  Anon,  per  King,  C.  12Vin. 
Abr.  Evidence,  129.  And  see  Rex 
v.  Holt,  5  T.  R.  436,  43 ;  Dupays 
v.  Shepherd,  1 2  Mod.  216. 

E.  Other  public  instruments. 
E.  (a)  Where  evidence. 

75.  Semble,  that  the  fleet  books 
are  not  evidence  of  a  marriage  cel- 
ebrated even  before  the  marriage 
act.  Doe  d.  Orrell  v.  Madox,  1 
Esp.  197.  Kenyori,  C.  J.  Maid- 
stone, 1794, 

76.  S.  P.  ruled  in  Read  vJPasser, 
1  Esp.  213,  and  Peake,  231.  Ken- 
yon, C.  J.  1794. 

77.  S.  P.  ruled  in  Haywood  v. 
Firm  in,  Peake,  233,  n.  Pratt,  C.  J.- 
1766. 

78.  S.  P.  ruled  in  Howard  v. 
Btirtonwood,  Peake,  233,  n.  -De 
Grey,  C.  J.  1 766. 

79.  S.  P.  ruled  in  Cooke  v. 
Lloyd,  Peake,  233,  n.  Le  Blanc, 
J.  Shrewsbury,  1803. 

80.  S.  P.  ruled  contra,  in  Doe  d 
Passingham  v.  Lloyd,  Peake,  231, 
and  1  Esp.  215.  Heath,  J.  Shrews- 
bury, 1794. 

81.  But  semble,  that  on  a  ques- 
tion of  pedigree,  the  books  of  the 
fleet  are  evidence  to  shew  the 
name  by  which  a  woman  passed 
when  she  was  married  there.  Law- 
rence and  others  v.  Dixon,  Peake, 
1 36.     Kenyon,  C.  J.  1 792. 

82.  An  examined  copy  of  the 
register  of  a  marriage  in  the  Swed- 
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i&h  ambassador's  chapel  at  Paris  ,is 
not  evidence.  Leader  v.  Barry,  1 
Esp.  353.     Kenyon,  C.  J.  1 795. 

83.  To  prove  the  time  of  the 
sailing  of  a  convoy,  the  log-book  of 
the  ship  of  war,  under  whose  pro- 
tection the  convoy  is  admitted  to 
have  sailed,  is  evidence.  D'lsra- 
eli  v.  Jowett,  1  Esp.  427.  Eyre, 
C.J.  1795. 

And  see  Peake's  Evid.  79. 

84.  Such  log-book  and  the  offi- 
cial letter  of  the  commander  t<>  the 
Admiralty  were  read  without  ob- 
jection, as  proof  that  the  fleet  en- 
countered a  storm,  and  that  a  par- 
ticular vessel  parted  company. 
Watson  and  another,  administra- 
tors of  Max  well  v.  King,  4  Campb. 
272.     Ellenborough,  C.  J.  1815. 

S.CnotS.P.  1  Stark.  121. 

85.  And  the  log-book  of  a  mer- 
chantman may  be  used  by  a  wit- 
ness to  refresh  his  memory,  with 
respect  to  a  fact  which  he  remem- 
bers to  have  seen  there  at  a  time 
when  he  had  a  clear  recollection 
of  the  circumstance.  Burrough  v. 
Martin,  2  Campb.  112.  Ellen- 
borough,  C.  J.  1809. 

Ace.  Jacob  v.  Lindsay,  1  East, 
480. 

86.  To  charge  two  persons  as 
joint  vendees  of  a  cart,  the  entry 
of  such  cart  in  the  books  of  the 
tax-gatherer  as  the  property  of  both, 
is  not  evidence,  without  shewing 
that  the  parties  authorized  the  en- 
try. Weaver  v.  Prentice  and 
Pratt,  1  Esp.  369.  Kenyon,  C.  J. 
1795. 

87.  The  book  kept  by  the  mas- 
ter of  the  king's  bench,  into  which 
are  copied  the  names  Of  the  attor- 
neys from  the  original  roll,  is  good 
evidence  to  prove  a  party  an  at- 
torney. Rex  v.  Crosley,  gent.  2 
Esp.  526.    Kenyon,  C.  J.  1 797. 

88.  The  unsigned  entry  in  the 
office  for  licensing  stage  coaches,  is 


not  evidence  that  the  persons  nam- 
ed in  the  licence  are  the  owners. 
Strother  v.  Willan  and  others,  4 
Campb., 24.    Gibbs,  C.  J.  1814. 

89.  Where  the  wife  of  A.  EL 
obtains  goods  after  stating  that 
her  husband  is  dead,  it  is  not  suffi* 
cient  answer  to  an  action  for  the 
amount,  to  shew  by  the  muster  of 
a  ship  from  the  admiralty,  that  a 
person  of  the  name  of  A.  B.  was 
living  at  the  time.  Barber  v. 
Holmes,  3  Esp.  1 90.  Kenyon,  C. 
J.  1800. 

90.  The  book  kept  at  the  Sick 
and  Hurt  Office,  in  which  are  cop- 
ied the  different  returns,  made  by 
officers  of  the  navy,  of  persons  dy- 
ing on  board,  is  evidence  to  shew 
the  time  of  a  seaman's  death. 
Wallace,  administrator,  v.  Cook, 
5  Esp,  117.  Ellenborough,  C.  J. 
1804. 

91.  The  custom-house  copy  of 
the  searcher's  report,  produced  by 
the  officer,  in  whose  custody  it  is 
lodged,  is  evidence  of  the  ^  actual 
shipment  of  the  goods  therein  spe- 
cified. Johnson  v.  Ward,  6  Esp. 
47, 8.    Chambre,  J.  1 806. 

92.  An  unsigned  map,  or  terrier, 
is  not  evidence.  Earl,  clerk,  v. 
Lewis,  4  Esp.  1.  Heath,  J- 
Chelmsford,  1801. 

93.  Though  it  purport  to  have 
been  taken  by  competent  authori- 
ty, and  have  been  generally  receiv- 
ed as  authentic,  bollard  v.  Scott, 
Peake,  1 8.    Kenyon,  C.  J.  1 790. 

And  see  Atkins  V.  Watson,  2 
Anst.  386 ;  Lygon  v.  Strutt,  *•* 
601. 

94.  An  advertisement  in  a  daily 
newspaper,  is  not  notice  to  a  per- 
son who  is  not  proved  to  be  in  the 
habit  of  reading  such  paper.  Boy- 
dell  v.  Drummond,  2  Campb.  I*7* 
Ellenborough,  C.  J.  1 808. 

95.  A  statute  requires  that  no- 
tice shall  be  given  previously  to 
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the  election  of  a  parish  officer.  An 
averment  that  L  S.  was  duly  ap- 
pointed,  is  proved  by  an  entry  in 
the  vestry-book,  stating  that  he 
was  appointed  at  a  vestry,  duly  held 
in  pursuance  of  notice.  Rex  v.  Mar- 
tin, 2  Campb.  100.  Macdonald, 
C.  B.  Maidstone,  1 809. 

And  see  Cox  v..  Copping,  5  Mod. 
395,  6;  Rex  v.  Mothersall,  1 
Strange,  93.  Rex  v.  Hostmen  of 
Newcastle,  2  Strange,  1 222.  Ibid. 
1223,  n.  Rex  v.  Mayor,  $c.  of 
Liverpool,  4  Burr.  2244. 

96.  Though  a  copy  of  a  contract 
with  the  land-tax  commissioners  is 
made  evidence  by  42  Geo.  3  cap. 
1 16.  s.  165.  the  original  contract  is 
not  evidence  by  implication.  Bur- 
don  v.  Rickets,  2  Campb.  121. 
EUenborough,  C.  J.  1809. 

•  And  see  Sav.  46.  pi.    98.  post, 
Penal  Action,  B.  (x). 

97.  In  an  action  for  stores  fur- 
nished for  a  ship  by  the  captain's 
order,  the  register  purporting  to 
have  been  obtained  by  all  the  de* 
fendants,  on  the  oath  of  one  of  them, 
was  held  to  be  prima  facie  evidence 
to  charge  them  as  owners.  Stokes 
v.  Carne  and  others,  2  Campb. 
339.     EUenborough,  C.  J.  1 809. 

98.  But  semble,  that  the  defen- 
dants might  have  held  the  plain- 
tiff to  stricter  proof  of  their  owner- 
ship, by  giving  him  notice  that  they 
meant  to  deny.  it.     Ibid. 

And  see  Paterson  v.  Hardacre,  4 
Taunt.  115,  7.  ante,  E.  (a)  86,  88. 
Bills  and  Notes.  I,  (c)  329,  330, 
331,  2.  post,  Ship,  A. 

99.  To  prove  a  vessel  British- 
built,  the  register  is  not  evidence, 
without  shewing  that  the  parties 
there  described  as  owners  were 
privy  to  the  register  and  proving, 
through  some  other  medium,  that 
he  was  the  owner.  Reusse  v.  Mey- 
ers, 3  Campb.  475.  EUenbor- 
ough, C.  J.  1813. 


100.  A  notarial  protest  is  not 

evidence  that  a  foreign  bill  has 
been  presented  for  payment  in 
England.  Chesmer  v.  Noyes,  4 
Campb.  129.  Elleoborpugh,  C. 
J.  1815. 

And  see  Manning's  Ex.  Practice, 
503. 

101.  Tfre  captain's  protest  is  not 
evidence  in  chief,  and  cannot  be 
read  to  falsify  a  condemnation; 
it  is  admissible  only  for  the  pur* 
pose  of  contradicting  the  captain's 
testimony.    Christian  v.  Coombe, 

2  Esp.  489.     Kenyon,  C.  J.  1796. 
And  see  post,  F,  (a)  2. 

102.  The  books  at  Lloyd's  are 
evidence  of  a  capture.  Abel  v.Potts, 

3  Esp.  242.     Le  Blanc,  J.  1 800. 

103.  But  thtey  are  not  evidence 
of  notice,  unless  coupled  with  par* 
ticular  circumstances.    Ibid. 

104.  An  old  entry  in  a  vestryw 
book,  signed  by  the  churchward- 
ens, stating,  that  a  pew  had  been 
repaired  by  A.  in  consideration  of 
hie  using  it,  is  evidence  for  a  per- 
son claiming  the  pew  under  A. 
Price  v.  Littlewood,  3  Campb* 
288.    EUenborough,  C.  J.  1812. 

And  as  to  title  to  pews,  see  Cow- 
en's  case,  12  Co.  104,  6.  Bunton 
v.  Bateman,  1  Lev.  71.  S.C.I 
Sid.  201,  3.  Ashly  v.  Freckleton, 
3  Lev..  73  $  Stocks  v  Booth,  1  T. 
R.  428 ;  Rogers  v.  Brooks,  ibid. 
431 ;  Cross  v.  Salter,  3  T.  R.  639 ; 
Griffiths  v.  Matthews,  5  T.  R.  296. 

E.  (b)  How  proved. 

105.  An  entry  made  by  a  deceas- 
ed overseer  in  the  parish  books, 
whereby  h?  takes  credit  for  Seve- 
ral disbursements,  and  charges 
himself  with  rates  received,  cannot 
be  read  for  the  purpose  of  shewing 
that  a  particular  disbursement  was 
made  on  account  of  the  parish,  al- 
though by  such  entries  the  over- 
seer has  admitted  a  balance  due 
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from  himself  and  the  account  has 
been  allowed  by  the  magistrates. 
Doe  d.  Foot  and  others  v.  Barter 
and  another.  Holroyd,  J.  Dor- 
chester Spring  Assizes,  1819. 

Bat  Buller  v.Mitchell  in  the  Ex- 
chequer, where  the  contrary  was 
ruled,  though  the  point  is  not  no- 
Iked  in  Mr.  Price's  Report,  was 
not  cited. 

106.  To  prove  a  transfer  of  stock, 
a  copy  from  the  bank  books  must 
be  produced ;  the  testimony  of  the 
broker  who  effected  the.  transfer, 
is  insufficient.  Breton  v.  Cope, 
executor,  Peake,  30.  Kenyon,  C. 
J.  1791. 

And  see  Douglas,  572,  n.  3*  593, 
n.    Man  y.  Carey,  3  Salk.  155. 

107.  Bat  such  copies  are  direct 
evidence ;  and  the  court,  for  the 
sake  of  example,  would  not  allow 
the  books  themselves  to  be  read. 
Marsh  v.  Collnett,  2  Esp.  665. 
Kenyon,  C.  J.  1 797. 

108.  In  trover  for  a  ship,  if  the 
plaintiff  produce  the  original  reg- 
ister, ana  attempt,  unsuccessfully, 
lo  deduce  a  title  under  it,  he  can- 
not afterwards  rely  upon  his  pos- 
session. Sherriff  v.  Cadell,  2  Esp. 
617.    Kenyon,  C.  J.  179U. 

109.  The  common  seal  of  the 
city  of  London,  proves  itself.  Doe 
d.  V\(oodmas  v.  Mason,  1  Esp.  53. 
Kenyon  C.  J.  1799. 

Ace.  Olive  v.  GKiin,  2  Sid  erf.  1 45. 
S.  C.  Hardres,  1 18.  Anon.  9  Mod 
66.  Sed  vide  Moises  v.  Thornton, 
8  T.  R.  3Q3. 

1 1 0.  To  support  an  allegation, 
that u  the  plaintiff  has  duly  taken 
the  degree  of  doctor  of  physic,91  it 
is  not  sufficient  to  produce  a  diplo- 
ma under  the  university  seal,  and 
to  prove  the  hand-writing  of  the 
subscribing  officers.  Moises  v. 
Thornton,  M.  D.  3  Esp.  4.  Ken* 
yon,  C.  J.  1 799. 

And  the  court  of  K.  B.  dischar- 


ged a  rule  for  setting  aside  non- 
suit. Ibid,  and  8  T.  R.  303.  And 
see  Smith  v.  Taylor,  1  N.  R.  196. 
HI.  Papers  delivered  by  the 
son  of  a  deceased  rector  to  the 
successor's  attorney,  as  old  parish 
documents,  are  sufficiently  identi- 
fied by  the  attorney  without  calling 
the  son.  Earl,  clerk,  v.  Lewis,  4 
Esp.  1.  Heath,  J.  Chelmsford, 
1801. 

F.  Private  writutgs. 

F.  (a)  Whert  evidence 

US.  In  assumpsit  for  SkHhs.  of 
a  loss  recovered  by  defendants  as 
agentsfor  S.  an  invoice  sent  by  S. 
to  defendants  to  enable  them  to 
recover  from  the  underwriters,  is 
evidence  of  plaintiffs1  interest. 
Mendham  and  another  v.  Thomp- 
son and  another,  I  Stark.  316.  El- 
lenborough,  C.  J.  1816. 

119.  But  an  invoice  made  out 
by  S.  and  not  shewn  to  have  been 
so  sent,was  rejected  as  merely  S.'s 
declaration.    Ibid* 

And  see  post,  132,  Insurance,  P. 

(a) 

114.  The  offer  of  a  theatrical 

engagement  contained  in  a  letter, 
directed  to  u  A.  B.  primo  buffo, 
Amsterdam,"  cannot,  by  reason  of 
this  direction,  be  construed  into 
an  agreement  to  employ  in  that  ca- 
pacity. Chiodi  v.  Waters,l  Stark* 
335.    Ellenborouglv  C.  J.  1816. 

115.  Defendant  calling  for  the 
plaintiff's  books,  but  not  using 
them,  does  not  make  them  evidence 
for  the  plaintiff,  Sayer  v.  Kitch- 
en, 1  Esp.  209,  10.  Kenyon,  C. 
J.  1794. 

116.  A  letter  written  by  a  wit* 
ness  falsifying  his  present  testimo- 
ny, may  be  read  for  the  purpose  of 
impeaching  his  credit.  De  Sailly 
v.  Morgan,  2  Esp.  691.  Kenyon, 
C.J.  1798. 

And  see  ante  E.  (a)  101. 
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117.  Entries  made  in  the  bank- 
er's books,  of  payment  made  by 
Kim,  are  not  evidence  after  a  year, 
though  the  entering  clerk  be  dead, 
and  his  hand-writing  proved.  Sikes 
and  others  v.  Marshal,  2  Esp.  705. 
Kenyon,  C.  J.  1 798. 

And  see  7  Jac.  J.  cap.  12.  Lord 
Torrington's  case,  1  Salk.  285  ; 
Pitman  v.  Maddox,  2  Salk.  690 ; 
Clerk  v.  Bedford,  Bull.  N.  P.  282, 
post,  F.  (b)  1,  2, 3,  4,  5. 

118.  The  dangerous  illness  of  a 
witness  is  not  sufficient  to  make  en* 
tries  by  him  evidence.  Harrison 
v.  Blades,  3  Campb.  457.  Ellen- 
borough,  C.J.  1813. 

119.  An  entry  in  a  tradesman's 
book,  made  by  a  servant  since 
dead,  is  not  evidence  against  a  cus- 
tomer, unless  the  effect  of  such  en- 
try be  to  charge  the  servant.  Cal- 
vert v.  Archbishop  of  Canterbury, 
2  Esp.  646.    Kenyon,  C.  J.  1798. 

And  see  Roe  v.  Rawlings,  7 
East,  279.  S.  C.  3  Smith,  259. 
Higham  v.  Ridgway,  10  East,  109 ; 
Doev.Robson,15East,32.  Bunb. 
142.  pi.  220. 

120.  To  prove  delivery  of  an 
attorney's  bill^an  indorsement  by  a 
deceased  clerk,  "  March  4th,  1815, 
delivered  a  copy  to  A.  B.,"  is  not 
sufficient  unless  shewn  to  be  con- 
temporaneous. Champneys  v.Peck, 
1  Stark.  404.  Ellenborough,  C. 
J.  1816. 

121.  In  an  action  for  the  price 
of  cloth,  a  written  order  by  plaintiff 
to  deliver  back  the  cloth  to  bear- 
er, being  in  defendant's  possession, 
is  presumptive  proof  of  re-delivery. 
Shepherd  v.  Currie,  1  Stark.  454. 
Ellenborough,  C.  J.  1816. 

1 22.  A  notice  to  produce  a  let- 
ter, which  letter  expresses  that  it 
covers  several  papers,  without  par- 
ticularly referring  to  them,  does 
not  entitle  the  party  to  have  the 
enclosures  read.    Johnson  v.  Gil- 


son,  4  Esp.  21.     Kenyon,  C.  J« 
1801. 

123.  The  production  of  a  cheque 
drawn  by  the  debtor  on  his  bank- 
er, in  favour  of  the  creditor,  and  irir 
dorstd  bu  the  creditor  or  his  agent,  is 
prisma  facie  evidence  of  payment. 
Egg  v.  Barnett,  genu  3  Esp.  196. 
Kenyon,  C.  J.  1800. 

But  it  is  not  evidence  to  create  a 
debt.  Aubert  v.  Walsh,  4  Taunt. 
293. 

124.  A  bill  for  business  done  in 
a  particular  court,  is  not  sufficient 
to  prove  that  the  party  is  an  attor- 
ney of  that  court.  Green  v  Jackson, 
Peak,  236.      Kenyon,  C.  J.  1794. 

And  see  Berryman  v.  Wise,  4 
T.  R.  366  ;  Cross  v.  Kaye,  6  T. 
R.664. 

125.  In  assumpsit  for  goods  sold, 
where  the  defendant  gives  in  evi- 
dence an  account,  stated  between 
himself  and  the  plaintiff  on  the  rec- 
ord, and  a  receipt  by  the  latter  for 
the  balance,  in  full  satisfaction  of 
all  demands,  it  is  no  answer  to  this 
defence  at  nisi  prius,  that  before 
the  date  of  the  receipt  the  plaintiff 
assigned  his  effects  for  the  benefit 
of  creditors,  that  the  defendant  had 
notice  of  this  assignment,  that  no 
money  passed  upon  the  giving  of 
the  receipt,  that  the  whole  tfas  a 
collusion  to  cheat  the  creditors,  on 
whose  behalf  the  action  is  brought ; 
the  receipt  being  a  legal  bar  to  the 
action,  unless  it  can  be  shewn  that 
the  nominal  plaintiff  was  himself 
imposed  upon.  Alner  v.  George, 
1  Campb.  392.  Ellenborough,  C. 
J.  1808. 

And  see  Bauerman  v.  Radenius, 
7  T,  R.  663.  post,  H.  (a)  8 ;  Rown- 
tree  v.  Jacob,  2  Taunt.  141 ;  Fil- 
mer  v.  Gott,  7  Bro.  C.  P.  70 :  Por- 
ter v.  Phillips,  Palm.  21 8 ;  Walker 
v.  Consett,  Forrest,  157;  Veale  v. 
Warner,  I  Saund.  325,  ri.  4 ;  Pis- 
ter  v.  Dunbar,  1  Anst.  186. 
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128.  Butsemble,  that  the  court 
-will  interfere  on  motion,  to  pre- 
vent the  defendant  from  availing 
himself  of  such  a  defence*  Alner 
v.  George,  ubi  supra. 

Ace.  Legh  v.  Legh,  1  Bos.  and 
Pull.  447.  S.P.  Green  v.  Williams 
and  others,  executors,  &c  K.  B. 
H.T.  1 H l :<.  M.S. 

127.  If  the  plaintiff's  witness 
refer  to  a  book,  and  the  defendant 
require  it  to  be  produced,  he  makes 
the  whole  evidence  against  him. 
Wharam  v.  Routledgc,.>  Esp.  '2U6. 
Ellenborough,  C.  J.  1 »0&. 

12ft.  And  he  cannot  be  allowed 
to  see  the  book  before  he  deter- 
mines whether  he  will  have  it  read 
or  not    Ibid. 

129.  Where  the  master  of  a 
merchantman,  examined  on  inter- 
rogatories, refers  to  his  log-book, 
the  entries  referred  to  form  part  of 
his  deposition.  Falconer  v.  Han* 
son,  1  Campb.  177.  Ellenbor- 
ough, C.  J.  I«<W. 

ISO.  And  where  one  of  the  ques- 
tions refers  to  a  letter,  the  letter 
must  be  produced,  or  the  whole 
examination  will  be  rejected  ;  the 

1>arty  cannot  abandon  the  particu- 
ar  question  only.  Wheeler,  as- 
signee of  Bryan,  v.  Atkins,  5  Esp. 
24b*.  Ellenborough,  C.  J.  IB 06. 
131.  To  establish  the  insanity 
of  a  prisoner,  papers  found  at  his 
lodgings,  and  proved  to  have  been 
written  by  him  before  the  commis- 
sion of  the  offence,  were  offered  to 
be  read,  but  were  rejected,  on  the 
ground,  that  what  a  party  has  writ- 
ten, may  be  evidence  against  him, 
but  not  for  him.  Rex  v.  Casaux. 
Garro\jr,  B.Old  Bailey,  May,  1HI«. 
KW.  In  an  action  against  under* 
writers,  the  bill  of  lading  signed 
by  the  captain  is  not  evidence  of 
the  shipment  of  the  goods,  Dick- 
son v.  Lodge,  1  Stark.  22*.  El- 
lenborough,  C.  J.  181 «. 


And  see  post,  Ibsurakcx,  P.  (a). 

133.  Where  a  party  is  charg- 
ed with  the  repair  of  a  road,  rath 
one  tenure,  an  award  made  upon 
the  submission  of  a  former  tenant 
for  years,  cannot,  as  against  the 
landlord,  or  a  succeeding  tenant, 
be  received  as  evidence  of  an  ad- 
judication. Rex  v«  Cotton,  3 
Campb.  444.  Ellenborough,  C. 
J.  1813. 

134.  A  letter  inclosing  a  promis- 
sory note,  may  be  read  as  evidence, 
by  the  writer,  to  shew  the  purpose 
for  which  the  note  was  sent.  Brace 
and  others,  v.  Hurley,  1  Stark.  23. 
Ellenborough,  C.  J.  1816. 

13 j.  Upon  the  trial  of  an  eject- 
ment, respecting  Long  Acre,  be- 
tween E.  and  F.,in  which  it  was  ne- 
cessary for  E.  to  prove  that  he  was 
the  •  legitimate  son  of  W.,  the  said 
W.  being  at  that  time  dead.  E., 
after  proving  by  other  evidence 
that  W .  was  his  reputed  father,  of- 
fered to  give  in  evidence,  an  entry 
in  a  bible,  in  which  bible,  W.  had 
made  such  entry  in  his  own  hand- 
writing, that  E.  was  his  eldest  son, 
born  in  lawful  wedlock,  from  G. 
the  wife  of  W.,  on  the  1st  day  of 
May,  1778,  and  signed  by  W.  him- 
self. Held  by  the  Judges,  unan- 
imously, that  such  entry  in  such 
bible,  or  in  any  other  book,  or  on 
any  other  piece  of  paper,  could  be 
received  to  prove  that  E.  is  the  le- 
gitimate son  of  W.,  a  declaration 
of  W.  in  matter  of  pedigree.    Ib& 

House  of  Lords  Committee  of 
Privileges,  on  the  petition  of  Wil- 
liam Fitzharding  Berkeley,  claim- 
ing, as  of  right,  to  the  Earl  of 
Berkeley,  Monday,  May  13th, 
1811,  4  Campb.  401. 

136.  Upon  the  trial  of  an  eject- 
ment, respecting  Little  Acre,  be- 
tween N.  and  P.,  in  which  it  was 
necessary  for  N.  to  prove  that  he 
was  the  legitimate  son  of  T.,  the 
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said  T.  being  at  that  time  dead. 
N.,  after  proving  by  other  evidence 
that  T.  was  his  reputed  father,  of- 
fered to  give  in  evidence  an  entry 
in  a  bible,  in  which  bible  T.  had 
made  such  entry  in  his  own  hand- 
writing, that  N.  was  his  eldest  son, 
born  in  lawful  wedlock,  from  J.  the 
wife  of  T.,  on  the  1st  day  of  Mav, 
1778,  and  signed  by  T.  himself; 
and  it  was  proved  in  evidence  on 
the  said  trial,  that  the  said  T.  had 
declared  "that  he,  T.,  had  made 
u  such  entry  for  the  express  pur- 
tf  pose  of  establishing  the  legitima- 
44  cy,  and  the^  time  of  the  birth,  of 
44  his  eldest  son  N.,  in  case  the  same 
tt  should  be  called  in  question,  in 
u  any  case  or  in  any  cause  whatso- 
tt  ever,  by  any  person,  after  the 
«  death  of  him,  the  said  T."  Held 
by  the  Judges,  unanimously  that 
such  entry  in  such  bible,  or  in  any 
other  book,  or  on  any  other  piece 
of  paper,  could  be  received  to 
prove  that  N.  is  the  legitimate  son 
of  T*,  as  a  declaration  of  T.,  in 
matter  of  pedigree,  but  with  strong 
circumstances  of  suspicion,  on  ac- 
count of'  its  particularity.  Ibid* 
And  see  ante,  A.  (a)  11. 

137.  A  letter  stated  in  plaintiff's 
opening,  as  part  of  defendant's 
case,  for  the  purpose  of  introducing 
evidence  in  answer,  is  not  admit- 
ted by  4uch  statement,  but  must 
be  proved  by  defendant  before  he 
can  use  it.  Willis  v.  Dyson,  1 
Stark.  166.  Ellenborough,  C.J. 
IS  16. 

138.  A  shipping  entry  at  the 
Custom-bouse,  made  from  a  ship- 
ping note  delivered  by  plaintiff,  is 
not  evidence  to  fix  him  with  a 
fraud,  though  the  note  is  proved  to 
have  been  destroyed.  Hughes  v. 
Wilson,  1  Stark.  179.  Ellenbor- 
ough, C.J.  1816. 

134.  But  it  would  be  evidence 
of  the  time  of  sailing*    Ibid. 
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135.  Notice  of  dissolution,  sign- 
ed by  a  partner,  is  evidencetagainst 
him,  of  legal  dissolution,  though 
partnership  be  created  by  deed. 
Doe,d.Waithman,v.Miles,  1  Stark. 
181.    Ellenborough,  C.  J.  1 8 1 6. 

F.  (b)  Haw  proved. 

(And  see  Stamps,  D.  9,  10, 11, 

3  Anst.  789.) 

136.  Ah  entry  made  by  a  clerk 
in  a  trader's  book,  can  only  be 
proved  by  the  clerk  himself.  Coo* 
per  v.Marsden,  1  Esp.  1.  Kenyon, 
C.J.  1793. 

137.  Such  an  entry  is  not  mad& 
evidence  by  proving  the  hand-wri- 
ting of  the  clerk,  and  that  he  is  a* 
broad.  N  Ibid. 

138.  But  semble,  that  a  person 
who  saw  the  entry  soon  after  it  was 
made,  may  prove  that  fact  in  cor- 
roboration of  more  direct  evidence. 
Digby  v.  Stedman  et  alt.  1  Esp. 
328.    Kenyon,  C.  J.  1795. 

139.  After  notice  to  produce  a 
letter,  the  correctness  of  a  copy 
may  be  proved  by  any  person  who 
has  reaa  the  original,  as  well  as  by 
the  clerk  who  wrote  it.  Liebman 
and  others  v.  Pooley  and  others, 
1  Stark.  167.  Ellenborough,  C.  J. 
1816. 

140.  But  where    plaintiff  had 

Siven  notice  to  defendants  to  pro* 
uce  a  tetter,  and  proved  an  ac- 
knowledgment of  their  having  re- 
ceived a  copy  of  such  letter,  in  the 
plaintiff's  book,  made  by  a  deceas- 
ed, whose  entries  had  frequently 
been  examined,  and  found  correct, 
was  allowed  to  be  read.  Pritt  and 
others  v.  Faircloogh  and  other?,  3 
Campb.  305.  Ellenborough,  C. 
J.  1812. 

141»  So  the  copy  of  a  letter,  ac- 
companied with  a  memorandum,  in 
the  hand-writing  of  a  deceased- 
clerk,  purporting  that  the  original 
had  been  forwarded  by  him,  wa* 
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admitted  as  evidence,  upon  proof 
that  this  was  bis  usual  mode  of 
transacting  business,  Hagedorn 
v.  Reid,  3  Campb.  377,  9.  Ellen- 
borough,  C.J.  1813. 
And  see  ante,  F.  (a)  117,  11 9. 

142.  A  bond  30  years  old,  found 
amongst  the  papers  of  a  corpora- 
tion, who  were  the  obligees,  is  ad- 
missible without  proof  of  the  hand- 
writing of  the  obligor  or  attesting 
witness.  The  Governor  and  Com- 
pany of  the  Chelsea  Water-works 
v.  Cowper,  1  Esp.  275.  Kenyon, 
C  J,  1795. 

Ace.  Bull.  N.  P.  255  ;  Fry  v. 
Wood,  Selw.  517,  (n)  8 ;  Rees  v. 
Mansell,  Ibid.  (n)9. 

143.  If  accompanied  with  pos- 
session or  something  equivalent. 
Forbes,  administrator  of  Henchett 
v.  Wall,  1  Esp.  278.  Lord  Mans- 
field, C.J.  1764. 

S.  C.  1  Bla.  532.  And  see  Co. 
Litt.  b.  b.  Doe  v.  Earl  of  Pem- 
broke, 1 1  East,  504. 

Sed  vide  Benson  v.  Olive,  Bunb. 
284,5. 

1 44.  Copy  of  a  letter  taken  by  a 
copying  machine,  is  not  evidence 
without  notice  to  produce  the  orig- 
inal. Nodin  v.  Murray,  3  Campb. 
228.    Ellenborough,  C.  J.  1812. 

145.  Held,  that  where  the  copy 
of  a  deed  is  given  in  evidence  after 
notice  to  the  opposite  party  to  pro- 
duce the  original,  the  execution 
need  not  he  proved.  Doxon  v, 
Haigh  et  alt,  1  Esp.  409.  Kenyon, 
C.J.  1795. 

Sed  videjxrt,  pi.  149,  150;  Gor- 
don v.Secrctan,8  East,  548;  Pearce 
v.  Hopper,  3  Taunt.  60. 

146.  The  copy  of  a  notice  is  in 
itself  an  original,  and  may  be  giv- 
en in  evidence  without  notice  to 
produce  the  counterpart  delivered. 
Gotleib  v.  Danvers,  2  Esp.  455. 
Eyre,  C.  J.  1 796. 

147.  An  instrument  produced 


by  the  adverse  party,  under  a  no- 
tice, cannot  be  riven  in  evidence 
as  an  agreementbetween  such  par- 
ty and  a  stranger,  unless  it  be  stam- 
ped. Doe  d.  St.  John  v.  Hore,  2 
Esp.  7 24.    Kenyon,  C.  J.  1 799. 

148.  Semble,  that  a  notice  to 
produce  a  notice  calling  for  the 
production  of  papers,  is  unnecessa- 
ry, and  that  an  examined  copy  of 
the  notice  served  is  sufficient.  Sur- 
tees  et  alt.  v.Hubbard,  4  Esp.  203. 
Ellenborough,  C.  J.  1802. 

Ace.  Jory  v.  Orchard,  2  Bos  and 
Pul.  39. 

149.  Where  ship's  articles  come 
out  of  the  hands  of  the  adverse 
party  upon  notice,  the  subscribing 
witness  must  be  called,  except  in 
the  single  case  of  an  action  oy  a 
seamen  for  wages,  for  which  occa- 
sion the  articles  are  made  evidence 
of  themselves,  by  2  Geo.  II.  cap. 
26.  2  Geo.  11.  cap.  36.  sect.  2.  and 
8.  Johnson  v.  Lewellin,6  Esp.  101. 
Ellenborough,  C.  J.  1807. 

150.  And  the  rule  extends  to  a- 
greements  not  under  seal*  Weth- 
erston  v.  Edgington,  2  Campb.  95. 
Heath,  J.  Kingston,  1 809. 

S.  P.  as  to  deeds,  Gordon  v.  Se- 
cretin, 8  East,  548,  9.  Sed  vide 
Pearce  v.  Hooper,  3  Taunt  60, 
where  this  rule  is  narrowed.  And 
see  Cooke  v.  Stocks,  Tidd.  505, 6 ; 
Bateman  v.  Phillips,  Ibid.  505,620, 
and  4  Taunt.  157;  Taylor  v.  Os- 
borne, cited,  4  Taunt.  159,  161, 
162. 

151.  An  indorsement  on  a 
bond  in  the  hand-writing  of  the  ob- 
ligee, dated  in  1 795,  acknowledge- 
ing  the  receipt  of  interest  and  part 
of  principal,  cannot  be  produced 
to  meet  evidence  of  payment  in 
1794,  without  proving  that  it  was 
on  the  bond  recently  after  the  day 
on  which  it  bears  date,  and  at  a 
time  when  such  indorsement  di- 
rectly militated  against  the  writer's 
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interest.  Rose,  administrator,  &c. 
t.  Bryant;  2  Campb.  321.  EUen- 
borough,C.  J.  1809/ 

And  see  Searle  v.  Lord  Bar- 
lington,  2  Stra.  826,  and  cases  there 
cited, 

-  N.  But  such  proof  seems  to  have 
keen  impossible  under  the  circum- 
stances of  the  case,  since  immedi- 
ately upon  the  settlement  in  1794, 
it  became  the  interest  of  the  obli- 
gee to  manufacture  evidence  from 
which  it  might  be  inferred  that 
something  remained  due. 

162.  The  copy  of  a  bill  deliver- 
ed by  an  attorney  to  his  client,  is 
evidence  without  notice  to  produce 
the  original.  Anderson,  adminis- 
trator v.  May,  3  Esp.  167.  Eldon, 
C.J.  1800. 

And  the  court  of  C.  P.  refused  a 
rule  for  a  new  trial ;  2  Bos.  and 
Pul.  237. 

153.  But  where  no  such  coun- 
terpart has  been  kept,  and  no  no- 
tice has  been  given,  the  plaintiff 
cannot  state  the  items  of  the  bill 
from  his  books.  Philipson  v. 
Chase,  2  Camph.  110.  Ellenbor- 
ough,  C.  J.  1 809. 

Ace.  Anderson  v.  May,  2  Bos. 
and  Pul.  237. 

154.  Where  written  notice  of 
the  dishonor  of  a  bill  has  been 
left  at  the  defendant's  house,  sec- 
ondary evidence  may  be  given  of 
the  contents  of  such  notice,  without 
a  notice  to  produce  it.  Aekland 
v.  Pearce,  2  Campb.  699.  Le 
Blanc,  J.  1811. 

155.  Where  the  terms  of  a  li- 
cence require  that  the  time  of  sail- 
ing should  be  indorsed  thereon,  and 
the  licence  was  burnt  at  the  Cus- 
tom-house, a  proper  indorsement 
was  presumed.  Butler  v.  Allnutt, 
1  Stark.  222.   Ellenborough,  C  J. 


F.  (c)  Handwriting. 

156.  To  prove  an  instrument  to 
be  in  the  hand- writing  of  a  deceas- 
ed rector,  it  is  not  sufficient  to  com- 
pare it  with  official  returns  made 
in  the  time  of  such  rector,  and  sign' 
ed  with  his  name.  Brookbard  v. 
Woodley,  Peake,  20,  n.  Yates,  J. 
Wbrcestor,  1770. 

157.  To  make  signatures  to  an- 
cient documents  available  for  this 
purpose,  a  witness  must  be  produ- 
ced, who  will  swear  that  by  exam- 
ining several  such  signatures,  he 
has  acquired  a  sufficient  knowl- 
edge of  the  band-writing,  to  be  en- 
abled, without  a  contemporaneous 
comparison,  to  state  bis  belief  as  to 
the  instrument  attempted  to  be  pro 
ved.  Sparrow,  cleric,  v.  Furrant. 
Holroyd,  J.  Devon  Spring  Assizes, 
1819. 

But  see  Bull,  N.  P.  236. 

1 58.  After  it  has  been  sworn  that 
an  acceptance  is  in  the  hand-writ- 
ing of  the  defendant,  the  latter 
cannot  produce  another  paper  con- 
fessedly written  by  him,  and  call  a 
clerk  from  the  post-office  to  state, 
that  from  inspecting  the  two  instru- 
ments, he  is  of  opinion  that  the  ac- 
ceptance is  an  imitation.  Stranger 
v.  Searle,  1  Esp.  1 4.  Kenyon,  C. 
J.  1793. 

But  similar  evidence  was  admit- 
ted in  Goodtitle  v.  Braham,  4  T. 
R.  497,  8. 

159.  Hand-writing  cannot  be 
disproved  by  a  person  who  has 
merely  seen  the  party  write  since 
the  commencement  of  the  action, 
for  the  purpose  of  making  him  a 
witness.     Ibid. 

160.  The  full  signature  of  an  ac- 
ceptor is  not  sufficiently  proved  by 
a  witness  who  has  seen  the  party 
sign  his  name  but  once  before,when 
he  used  only  the  initial  of  his 
Christian  name.    Powell  v.  Fore), 
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2  Stark.  164.  Ellenborough,  C.J. 
1817. 

161.  A  clerk  from  the  post-office 
may  be  asked  whether,  from  the 
bare  inspection  of  the  signature,  he 
can  pronounce  it  to  be  a  forgery. 

JOICE. 

S.  P.  Goodtitle  v.  Braham,  4  T. 
ft.  497,  8. 

162.  An  acknowledgment  by  a 
party  of  his  band-writing,  though 
made  pending  a  treaty  for  a  com- 
promise, is  evidence  against  him. 
Waldridge  v.  Kennison  et  alt.  1 
Esp.  143*   Kenyon,  C.  J.  1794. 

.  163.  In  a  case  where  there  was 
contradictory  evidence  respecting 
the  defendant's  hand-writing,  the 
jury  were  allowed  to  compare  let- 
ters  admitted  to  have  been  written 
by  him  with  the  disputed  signature. 
Allesbrook  v.  Roach,  1  Esp.  351. 
Kenyon,  C.  J.  1 795. 

S.  C.  Peake's  Evid.  104,  7. 
Ghitty  on  Bills,  496.  Ace.  Good- 
title  v.  Braham,  4  T.  R.  497.  And 
see-  Co.  Litt.  6,  b.  Sed  vide  Da- 
costa  v.  Pym,  Peake's  Evid.  A  pp. 
Ixxxv. 

164.  To  prove  the  hand-writing 
of  a  member  of  parliament,  the 
opinion  of  a  clerk  employed  to  in- 
spect franks,  who  has  never  had 
occasion  to  apply  to  the  mem- 
ber to  verify  nis  hand-writing,  is 
insufficient.  Batchelor  v.  Sir  John 
Honey  wood,  2  Esp.  714.  Ken- 
yon, C.  J.  1 799. 

165.  If  a  witness,  who  has  seen 
the  drawee  write  only  once,  thinks 
that  the  acceptance  is  in  his  hand- 
writing^ is  evidence  to  go  to  a  jury, 
though  he  state  that  he  can  form 
no  belief  on  the  subject.  Garrells 
v.  Alexander,  4  Esp.  37.  Ellen- 
borough,  C.  J.  1 801. 

166.  If,  however,  his  opinion 
rests  upon  a  comparison  of  hands, 
it  is  inadmissible.    Ibid. 

167.  As  where  he  has  merely 


seen  the  party  subscribe  his  name 
to  another  instrument,  to  which  he 
is  the  attesting  witness,  and  is  una* 
ble  to  form  an  opinion  respecting 
the  hand-writingnf  the  party,  with- 
out examining  such  other  instru- 
ment. Filliter  and  others,  assign- 
ees of  Blisset,  v.  Minchin  and 
Carter.  Holroyd,  J.  Winchester 
Spring  Assizes,  1819. 

168.  Hand-writing  is  well  prov- 
ed by  a  witness  who  has  received 
letters  from  the  party,  in  answer 
to  letters  written  to  him  by  the 
witness,  although  the  witness  has 
never  done  any  act  in  consequence 
of  the  receipt  of  such  letters.  Doe 
d.  Turner  v.  Wallinger.  Holroyd, 
J.  Dorchester  Spring  Assizes, 
1819. 

169.  But  a  person  skilled  in  the 
detection  of  forgeries,  may  prove 
that  a  particular  libel  is  written  in 
a  feigned  hand,  though  he  never 
saw  the  defendant  write.  The 
King,  on  the  prosecution  of  Jack- 
son, v.Cator,  4  Esp.  117.  Ho- 
tham,  B.  Maidstone,  1802. 

S.  P.  Goodtitle  d.  Revett,  v.  Bra- 
ham, 4  T.  R.  497. 

170.  But  his  opinion  that  the 
particular  libel  is  in  the  defend- 
ant's hand-writing,  which  he  forms 
from  comparing  it  with  letters, 
which  are  proved  to  have  been 
written  by  the  defendant,  is  inad- 
missible.   Ibid* 

Ace.  Cary  v.  Pitt,  Peake's 
Evid.  App.  Ixxxiv. 

Sed  vide  Goodtitle  d.  Revett,  4 
T.  R.497. 

171.  And  the  same  rule  is  ob- 
served in  civil  cases.  Macferson 
v.  Thoytes,  Peake,  20.  Kenyon, 
C.  J.  1790. 

172.  S.  P.  Stranger  v.  Searle, 
1  Esp.  1 4.    Kenyon,  C.  J.  1  ***' 

173.  A  witness  who  has  seen  a 
party  write,  but  has  forgotten  the 
character  of  the  hand-writing,  m&7 
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idreeh  his  memory  by  referring 
to  the  instrument  which  he  saw  the 

Silly  write*  Burr  v.  Harper, 
ok,  430.    Dallas,  J.  1816. 

174*  To  prove  an  acceptance 
to  hare  been  forged  by  J.  S.  the 
drawee  cannot  give  evidence  of 
similar  forgeries  committed  by  J. 
&  Baketti  v.  Serani  and  anoth- 
er, Peake,  142.  Kenyon,  C.  J. 
1792. 

17*.  S.  P.  ruled  in  Viney  v. 
Bares,!  Esp.  293.  Kenyon,  C. 
J.  1796. 

S.  P.  ruled  by  Lord  Mansfield, 
in  Graft  v.  Bertie,  Peake's  Evid. 
103.  Cbitty  on  Bills,  494. 

G.  Parol  Evidence. 

G.  (a)  To  supply  the  place  of  writ- 
ten instruments. 

176.  Where,  on  principles  of 
public  policy,  a  document  cannot 
be  read  in  evidence,  the  effect  will 
be  the  same  as  if  it  was  not  in  exist- 
ence. Cooke  v.  Maxwell,  2  Stark. 
183.    Barley,  J.  1817. 

177.  Therefore  where  such  a 
document  contains  an  order  from  a 
public  officer,  no  evidence  can  be 
given  of  its  contents,  but  it  may  be 
Ahewn  that  was  done,  was  done  by 
the  order  of  such  officer.    Ibid. 

178.  Oaths  .taken  by  a  preach- 
er under  the  toleration  act,  are  mat- 
ter of  record,  and  cannot  be  proved 
by  parol  evidence.  Rex  v.  Hube 
and  others,  Peake,  131.  Kenyon, 
C.  J.  1 792. 

1 79.  Held,  that  in  trover  for  a 
bill  of  exchange,  parol  description 
of  the  instrument  cannot  be  given, 
unless  the  defendant  has  had  no- 
tice to  produce  the  bill.  Cowan  v. 
Abrahams  and  another,  1  Esp.  50. 
Kenyon,  C.  J.  1793,  and  K.  B. 
1794. 

1 80.  But  it  has  since  been  held, 
that  in  assumpsit  against  a  carrier 


for  the  non-delivery  of  promissory 
notes,  the  instruments  may  be  d& 
scribed  by  parol,  without  notice  to 

Produce  the  originals.    Jolley  v. 
'ay  lor,  1   Campb.  143.     Mans* 
field,  C.J.  1807. 

Ace.  How  v.  Hall,  14  East,  274. 
And  see  Bucher  v.  Jairatt,  3  Bos. 
and  Pull.  143;  Rex  v.  Aikle, 
Leach,  C.  C.  330. 

181.  Where  usury  is  stated  to 
have  been  committed  in  discount- 
ing the  bill,  upon  which  the  actios 
is  brought,  and  another  bill,  in  one 
undivided  transaction,  no  parol  ew 
dence  is  admissible  as  to  the  coi* 
tents  of  the  latter,  unless  notice  has 
been  given  to  produce  it.  Hattam 
v.  Withers,  1  Esp.  269.  Kenyon! 
C.J.  1795. 

IHg.  SemUe,  that  evidence  of 
usage,  is  inadmissible  to  support  a 
claim  to  a  private  right.  Wnhnell, 
clerk,  v.  Gartham,  clerk,  I  Esp. 
322, 4.  Kenyon,  C.  J.  1 795. 
S.  P.  arg.  in  S.  C.  6  T.  R.  338. 

1 83.  To  prove  thai  A.  was  cho- 
sen constable,  the  wardmote  book 
containing  an  account  of  the  elec* 
tkm,  should  be  produced ;  a  list 
from  the  town  clerk's  office  of  the 
person  sworn  in  to  serve  ihe  office, 
in  which  the  name  of  B.  appears 
as  having  been  sworn  as  substitute 
for  A.  is  not 'the  best  evidence. 
Underbill  v.  Witts,  3  Esp.  66.  Ken- 
yen,  C.  J.  1 799. 

1 84.  A.  gives  a  warrant  of  attor- 
ney to  secure  a  joint  debt  to  B.  and 
C.  B.  receives  the  whole.  In  an 
action  by  C.  to  recover  his  moiety, 
A.  may  be  called  to  prove  the  pay- 
ment without  the  production  ot  the 
warrant  of  attorney.  Bayne  v. 
Stone,  executor  of  Stone,  4  Esp. 
13.    Kenyon,  C.  J.  1891. 

185.  A  witness  cannot  give  evi- 
dence of  the  particular  contents  of 
accounts  which  are  not  produced. 
Roberts  and  another,   assignees, 
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fee*  v.  Doxon,  Peake,  83.    Ken- 
yon,  C.J*  1791. 

186.  But  he  may  be  examined 
as  to  the  general  state  of  accounts. 
Ibid. 

187.  So  be  may  prove  that  a 
party  has  accepted  bills  in  a  par- 
ticular form  according  to  one  invari- 
able coarse  of  dealing.  W.  Spencer 
v.  Billing,  3  Campb.  310.  Ellen- 
borough,  C.  J.  1812. 

1 88.  But  if  the  mode  of  dealing 
varies,the  bills  must  be  produced.  lb. 

189.  In  an  action  for  not  deliv- 
ering goods,  manufactured  by  the 
defendant  in  pursuance  of  an  order  I 
signed  by  the  plaintiff  only,  the 
precise  terms  of  the  contract,  and 
the  defendant's  accession  to  it,  may 
be  proved  by  parol.  Ingram  v. 
Lea,  2  Campb.  521.  EUenbor- 
bugh,  C.  J.  1810. 

190.  Although  a  receipt  have 
been  given,  the  fact  of  payment 
may  be  proved  by  a  person  pres- 
ent. Rambert  v.Coben,  4  Esp.  213, 
4.    Ellenborough,  C.  J.  1 802. 

191.  In  an  action  against  over- 
seers, acts  done  by  them  in  that 
capacity,  are  evidence  of  their  be- 
ing overseers.  Merrill's  lessee,  v. 
Whitechurch  and  others.  Bur- 
rough,  J.  Salisbury,  1817. 

192.  But  they  are  not  conclu- 
ded by  the  acts  of  former  over- 
seers, without  regular  proof  of 
their  appointment.    Ibid. 

1 93.  Or  by  the  act  of  a  co-de- 
fendant previous  to  the  com- 
mencement of  his  overseership ; 
corame  semble.    Ibid. 

194.  To  prove  rent  to  be  paya- 
ble quarterly,  evidence  that  the 
landlord's  other  tenants,  under  sim- 
ilar circumstances,  pay  quarterly, 
is  not  admisible.  Carter  v.  Pryke, 
Peake,  95.    Kenyon,  C.J.  1791. 

195.  Upon  an  indictment  for 
sacrilege,  laying  the  property  in 
the  custody  of  A.  and  B.  church- 


wardens, it  is  sufficient  to  shew 
that  A.  and  B.  have  acted  in  that 
capacity.  Rex  v.  Mitchell.  Ab- 
bott, J.  Salisbury  Spring  Assizes, 
1818. 

&  (b)  Parol  evidence  to  explain  writ- 
ten instruments. 

(And  see  Insurance,  Q.  (b)«) 

196.  Witnesses  may  be  called 
to  shew  that  a  particular  expres- 
sion in  a  commercial  contract,  is 
understood  in  the  mercantile  world, 
in  a  different  sense  from  its  ordina- 
ry import.  Chaurand  and  anoth- 
er v.  Angerstein,  Peake,  43.  Ken- 
yon, C.  J.  1791. 

197.  Or  that  a  particular  mean- 
ing was  affixed  to  the  word  of  inde- 
terminate signification,  (privilege) 
in  a  previous  conversation  between 
the  parties.  Birch  and  another  v. 
Depeyster,  4  Campb.  386, 1  Stark. 
310.    Gibbs,  C.  J.  1816. 

And  see  Igguiden  v.  May,  7 
East,  237 ;  3  Smith,  969 ;  9  Yes. 
325;  2  N.  R.  449,  S.  C. 

198.  It  is  no  answer  to  an  ex- 
press warranty,  that  there  is  a  cos- 
torn  in  the  trade  to  reject  the  arti- 
cle within  a  limited  time.  Yeats 
and  another  v.  Pirn  and  another, 
Holt,  95.     Heath,  J.  1815. 

And  see  Anderson  v.  Pitcher,  2 
Bos.  and  Pull.  168. 

199.  In  an  action  on  a  promissp* 
ry  note,  the  defendant  cannot  set 
up  a  verbal  agreement  entered  into 
at  the  time  of  the  making  of  the 
note,  whereby  the  plaintiff  engag- 
ed to  take  a  renewal  of  the  note, 
instead  of  payment  at  maturity. 
Hoare  and  others  v.  Graham  and 
another,  3  Campb.  57.  Ellenbor- 
ough, C.  J.  1811. 

200.  Where  in  a  written  agree- 
ment for  a  purchase,  an  appraise- 
ment on  13th  August  was  a  condir 
tion  precedent,  verbal  evidence  of 
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the  enlargement  of  the  time  for  the 
appraisement  by  consent,  is  admis- 
sible. Thresh  v.  Rake,  1  Esp.  53. 
Kenyon,  C.  J.  1793. 

Ace  Cuff  v.  Penn,  1  M.  and  S. 
SI.  ConU  Snowball  v.  Vicaris, 
fiunb.  175. 

201.  Where  an  old  deed  vests  a 
power  tn  the  vicar  and  churchwar- 
dens of  presenting  to  an  endowed 
sehool,  evidence  of  usage  is  admis- 
sible to  shew,  that  the  right  of 
nomination  may  be  exercised  by  a 
majority.  Withnell,  clerk,  v.  Gar- 
tham,  clerk,  1  Esp.  322.  Kenyon, 
C.  J.  1795. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  6  T.  R. 
338. 

Ace.  Att.  Gen.  v.  Parker,  3Atk. 
576,  7.  S.  C  I  Vez.  43  ;  Rex  v. 
Varlo,  Covrp.  248. 

202.  If  a  bill  of  lading  contain  a 
memorandum,  u  to  be  discharged 
in  14  days,"  or  pay  five  guineas  a- 
day  demurrage,  evidence  of  usage 
may  be  adduced  to  shew,that  workr 
wig  days  and  not  running  days,  are 
meant.  Cochran  v.  Retbcrg  et 
alL3Esp.  121.  Eldon,C.J.  1800. 

And  see  Abb.  222. 

203.  Where  a  party  proves  a 
custom  with  respect  to  way-going 
crops,  and  a  wnttcn  agreement  is 
shewn  to  have  existed,  such  party 
is  not  bound  to  produce  it,  although 
he  has  averred  in  his  declaration, 
that  the  defendant  was  not  exemp- 
ted from  the  operation  of  the  cus- 
tom by  any  special  agreement. 
Senior  v.  Armytage,  barU  Holt, 
197.  Thomson,  C.  B.  York,  1816. 

-04.  A  person  to  whom  all  mat- 
ton  in  dispute  between  the  parties  have 
been  referred,  may  be  called  to 
prove  that  a  particular  claim  was 
made,  though  the  award  is  general, 
and  contains  no  reference  to  such 
claim.  Martin  v.  Thornton,  4 
Esp.  180.  Alvanley,  C.  J.  1802. 


205.  Parol  evidence  is  not  ad- 
missible to  vary  the  terms  of  a  writ- 
ten declaration ;  but  it  may  be 
shewn  that  the  party  signed  the 
instrument  by  mistake.  Holsten 
v.  Jumpson,  4  Esp.  1 89.  Ellenbor- 
ough,  C.  J.  1 802. 

And  see  dictum  per  Willes,  J.  in 
Macbeath  v.  Haldimand,  IT.  R. 
181 ;  Peirson  v.  Pounteys,  Yelv. 
1 35  ;  Parkinson  y.  Collier,  Park, 
416  ;  Cutter  v.  Powell,  6  T.  R. 
320 ;  Robertson  v.  French,  4  East, 

13.7. 

206.  Nor  can  the  plaintiff  rely 
upon  such  an  agreement  as  excus* 
ing  him  from  the  obligation  to  give 
notice  of  dishonor.  Free  and  oth- 
ers y.  Hawkins,  Holt,  551.  Gibbs, 
C.  J.  1817. 

207.  The  words  of  an  ancient 
grant  from  the  crown,  may  be  ex- 
tended beyond  their  literal  import, 
by  evidence  of  contemporaneous 
exposition  and  constant  usage. 
Mayor  of  London  v.  Long,  1  Camp. 
22,  1 80,  b.  EUenborough,  C.  J. 
1807. 

Ace.  Yaughan,  169  ;  Sheppard 
v.  Gosnold. 

208.  A  collateral  stipulation  may 
be  engrafted  by  parol  on  a  written 
contract ;  as  that  the  hirer  of  a 
horse  shall  be  liable  for  all  acci- 
dents. Jeffery  v.  Walton,  1  Stark 
267.    EUenborough,  C.  J.  1 8 1 6. 

209.  Where  a  note  purports  to 
be  payable  on  demana,  no  parol 
evidence  can  be  admitted  to  shew 
that  it  was  to  be  payable  on  a  con- 
tingency. Rawson  v.  Walker,  1 
Stark.  361.  EUenborough,  C.  J* 
1816. 

G.  (c)  Hearsay. 

210.  A  ship-builder  may  state 
his  opinion  as  to  the  sea-worthi- 
ness of  a  vessel,  upon  facts  found 
at  a  survey  at  which  he  was  not 
present.      Thornton     v.      Royal 
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Exchange   Assurance   Company, 
Peake,  26.    Kenyon,  C.  J.  1 790 

2 1 1  .A  clergyman  after  celebra- 
ting a  marriage,  stated  to  the  wit* 
ness  that  the  friends  of  the  wife  for- 
bade the  banns.  This-  is  not  evi- 
dence of  that  fact ;  but  is  an  admis- 
sion by  the  clergyman,  of  his  hav- 
ing married  the  parties  without 
banns.  Standen  v.  Standen  and 
others,  Peake,  30.  Kenyon,  C.  J. 
1791. 

213.  Witnesses  may  be  called  to 
prove  what  a  deceased  witness 
twore  at  a  former  trial  between 
the  same  parties.  Strutt  v.  Bov 
ingdon  and  others,  5  Esp.  56.  £1- 
lenborough,  C.  J.  1803. 

213.  Where  in  an  action  for 
breach  of  promise  of  marriage,  the 
defendant  relies  upon  the  general 
bad  character  of  the  plaintiff,  a  wit- 
ness may  be  examined  as  to  repre- 
sentations made  to  him  by  third 
persons.  Foulkes  v.  Sellway,  3 
Esp.  236.     Ken  von,  C.  J.  1 800. 

214.  The  declaration  of  a  per- 
son in  possession,  may  be  received 
as  primd  facie  evidence  of  a  breach 
of  covenant  by  underletting.  Doe 
d.  Hindly  v.  Kickarby,  5  Esp.  4 
Alvanley,  C.  J.  1803. 

And  see  Ivat  v.  Finch,  1  Taunt. 
141 ;  Peaceable  v.  Watson,  4. 
Taunt.  16. 

H.  Admissions. 

H.  (a)  By  parties. 
(And  see  Insolvents,  A.  (b).  Limi- 
tation of  actions,  A.  (c)  Baron 
and  Feme,  A.  (a)  3.) 

215.  An  acknowledgment  by  the 
defendant,  that  his  trade  was  a 
nuisance,  is  admissible,  though  not 
conclusive,  evidence  against  him, 
upon  an  indictment  for  carrying  on 
the  same  trade  in  another  place. 
Rex  V.Bartholomew  Neville, Peake, 
91.     Kenyon,  C.J.  1791. 


216.  A  warrant  directed  to  A. 
and  B.,  is  returned  indorsed  by  A., 
but  the  arrest  is  proved  to  nave 
been  made  by  a  person  calling  him* 
self  B. :  this  is  evidence  to  charge 

B.  with  the  arrest.  Slack  v. 
Brander  and  Tebbs,  sheriffs  of 
London  and  Coulson,  1  Esp.  42. 
Kenyon,  C.  J.  1 793. 

217.  An  answer  to  a  bill  in 
chancery,  filed  against  the  defen- 
dant by  a  stranger,  may  be  read  to 
shew  the  admission  of  a  particular 
fact,  though  it  is  not  evidence  of  a 
judicial  proceeding.  Grant  v.  Jack- 
son, bait,  and  others,  Peake,  203. 
Kenyon,  C.  J.  1 793. 

218.  Giving  credit  in  a  particu- 
lar\  for  a  demand  of  the  opposite 
patfy.  is  not.  an  admission  of  the 
debt.  Miller  v.  Johnson,  2  Esp. 
602.  Eyre,  C.  J.  1797. 

219.  Concessions  made  for  the 
purpose  of  settling  matters  in  dis- 
pute, are  not  evidence.  Gregory  v. 
Howard,  3  Esp.  1 1 3.  Kenyon,  C. 
J.  1800. 

S.  P.  Turton  v.  Benson,  1  P* 
Wms.  496,  7 ;  Harman  v.  Vanhat- 
ton,2  Vera.  717. 

220.  But  admissions  before  ar- 
bitrators are  evidence.    Ibia\ 

S.  P.  Westlake  v.  Collard,  Bull. 
N.  P.  236. 

221.  And  any  admissions  which 
the  party  would  be  obliged  to 
make  in  an  answer  to  a  bill  in  equi- 
ty. Slack  v.  Buchannan,  Peake,  5. 
Kenyon,  C.  J.  1 790. 

222.  A  receipt  in  full,  given  with 
a  knowledge  of  all  the  circumstan- 
ces attending  the  demand,  is  a  com- 
plete bar  to  an  action.  Bristow  et 
alt  assignees  of  Clark  and  Gilson, 
v.  Eastman,  1  Esp.  1 72.    Kenyon, 

C.  J.  1794. 

Ante,  F.  (a)  120,  121.  post,  H. 
(a)  238.  Walker  v.  Consett,  For- 
rest, 157. 

223.  An  acknowledgment  of  a 
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party's  hand-writing,  though  made 
pending  a  treaty  of  compromise,  is 
evidence  against  him*  Waldridge 
y.  Kennison,  et  alt.  1  Esp.  143, 
Kenyon,  C.  J.  179-4.     % 

224.  An  admission  by  an  ifr 
doner  of  his  liability  made  with- 
out notice  of  the  laches  of  the  in- 
dorse*, or  of  the  legal  consequen- 
ces of  snch  laches,  was  held  not  to 
.be  binding;-  Rouse,  executor,  v. 
Redwood,  1  Esp.  155.  Kenyon, 
C  J.  1794. 

.  Sed  vide  Stevens  v.  Lynch.  1 2 
East,  38,  conU  as  to  the  latter  point. 

225..  Upon  .a  building  lease  of 
59  feet,  mart  or  less,  the  lessee 
takes  62  feet,  but  the  ground  taken 
agrees  with  the  abuttals  in  the 
lease,  and  the  lessor  sees  the  pro- 
cess  of  the  building  without  objec- 
ting* This  is  evidence  of  an  ac- 
quiescence to  go  to  the  jury.  Neale 
d.  Leroux  v.  Parkin  and  Lambert, 
1  Esp.  229.    Kenyon,  C.  J.  1 794. 

And  see  Attorney  General  v. 
Baliol  College,  Oxford,  9  Mod. 
411;  East  India  Company  v.  Vin- 
cent, 2  Atk.  83. 

226.  Inventory  exhibited  by  ad- 
ministrator in  the  spiritual  court,  is 
evidence  of  assets  to  the  amount 
stated.  Hie  key  v.  Hayter,  admin- 
istratrix, 1  Esp.  313.  Kenyon,  C. 
J.  1795.  • 

227.  An  auctioneer  who  adver- 
tises for  sale  u  the  properly  of  J.  & 
a  bankrupt,79  is  precluded  from  dis- 
puting the  bankruptcy  of  J.  S.  in 
an  action  by  the  assignees  for  the 
proceeds.  Maltby,  assignee  of 
Durouveray,  v.  Christie,  1  Esp. 
340.     Kenyon,  C.J.  1795. 

228.  Letters  written  by  a  party 
are  evidence  *  against  him,  without 
producing  the  answers  to  such  let- 
ters. Lord  Barrymore,  administra- 
tor, v.  Taylor,  1  Esp.  326.  Ken- 
yon, C.J.  1795. 

And   see   Smith   v.    Young,  1 
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Campb.  439;  Randle   v.  Black- 
burn, 5  Taunt.  245. 

229.  If  A.  having  title  to  premi- 
ses in  the  possession  of  B.,  suffer 
B.  to  make  alterations  inconsistent 
with  such  title,  it  is  evidence  to  go 
to  a  jury  of  recognition  of  A.  of 
the  right  of  B.  Doe  d.  Winckley 
v.  Pye,  esq.  Principal  of  Barnard's 
Inn,  1  Esp.  364.  Kenyon,  C.  J. 
1795. 

And  see  Doe  v.  Allen,  8  Taunt. 
78. 

230.  Admissions  by  the  plaint- 
iff on  the  record,  are  evidence  for 
the  .defendant,  though  such  plaint- 
iff be  merely  an  agent  for  a  third 
person.  Bouerman  v.  Radenius, 
2  Esp.  653.  Kenyon,  C.  J.  1 798. 
.  And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  nonsuit 
Ibid,  and  7  T.  R.  663. 

And  see  Lane  v.  Chandler,  (in 
Scacc.)  3  Smith,  77,  81. 

231.  The  examination  of  a  par- 
ty before  commissioners  of  bank- 
rupt, is  evidence  against  him,  al- 
though part  only  of  bis  deposition 
was  noted  down,  if  he  signed  such 
partial  minutes  after  they  had  been 
read  over  to  him.  '  Mil  ward,  as- 
signee of  Gates,  v.  Forbes.  4  Esp. 
172.  Ellenborough,  C.J.  1802. 

232.  Testimony  given  in  court, 
admitting  a  particular  fact,  may  be 
used  in  an  action  against  the  wit- 
ness }  though  at  the  former  trial  he 
was  prevented  entering  into  an  ex- 
planation of  the  circumstances  un- 
der which  the  fact  took  place,such 
explanation  being  then  irrelevant. 
Cpllett  v.  Lord  Keith,  4  Esp.  ZV2. 
Le  Blanc,  J.  1 802. 

933.  Where  the  drawer  of  a  dis- 
honored bill  objects  to  pay  the  a- 
mount,  on  the  ground  of  his  hav- 
ing received  no  consideration,  but 
says  nothing  concerning  the  indor- 
sement, his  silence  in  this  respect 
it  not  an  admission  of  the  hand- 
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writing  of  the  first  indorser.  Dun- 
ran  v.  Scott,  1  Campb.  190.  El- 
lenboroogh,  C  J.  1  807. 

234.  An  answer  in  chancery, 
stating  that  the  defendant  ubelieves 
that  H.  M.  m%  possessed  of  the 
leasehold  premises  mentioned  in 
the  bill,"  is  evidence  against  him 
in  an  action  of  ejectment,  brought 
by  the  executor  of  H.  M.  to  shew 
that  the  testator  bad  a  chattel  in- 
terest in  the  property.  Doe  d. 
Digby  v.  Steel,  3  Campb.  1 15.  El- 
lenoo rough,  C.  J.  181 1. 

235.  Upon  an  information  for  a 
libel  against  the  proprietor  of  a 
newspaper,  the  defendant  is  not 
concluded  under  38  Geo.  HI.  cap. 
78.  sect.  9.  by  the  production  of  a 
certified  copy  of  bis  affidavit  \  un- 
less it  be  stated  in  the  jurat,  that 
the  party  before  whom  the  affida- 
vit was  made,  had  authority  from 
the  commissioners  to  take  it.  Rex 
v.  White,  3  Campb.  99.  Ellen- 
borough,  C.  J.  1811. 

236.  But  in  such  case  the  coun- 
sel for  the  crown  may  produce 
the  original  affidavit,  and  shew  by 
extrinsic  evidence,that  it  was  made 
before  a  person  of  competent  au- 
thority ;  after  which  they  mat/ pro- 
ceed  to  give  the  general  evidence,  ad- 
mitted by  38  Geo.  HI.  cap.  78. 
sect.  1 1  •    Ibid. 

237.  A  bill  for  business  done  in 
a  particular  court,  is  not  sufficient 
to  prove  that  the  party  is  an  attor- 
ney of  that  court.  Green  v.  Jack- 
son, Peake,  236*  Kenyon,C.  J. 
1794, 

And  see  Berryman  v.  Wise,  4 
T.  R.  366 ;  Cross  v.  Kaye,  6  T.  R. 
663. 

238.  In  an  action  against  a  ship- 
owner for  a  mariner's  share  of  the 
proceeds  of  a  prize,  the  defendant 
produces  a  receipt  in  foil  of  all  de- 
mands, which  is  shewn  by  the 
plaintiff  to  have  been  given  by  him 


in  consequent*  of  a  misrepresenta- 
tion by  the  defendant  of  the  a- 
mount  of  the  proceeds,  such  receipt 
is  not  binding.  Beaton  v.  Bennett, 
1  Campb.  394.  n.  Mansfield,  C.  J. 
1808, 

And  see  alrte,  f\  (a)  110,  121. 
H.  (a)  322. 

239.  The  holder  of  a  bill  over- 
due, gives  in  a  blank  schedule,  un- 
der an  insolvent  act.  This  is  not 
such  an  acknowledgment,  that  the 
bill  has  been  satisfied,  as  will  dis- 
charge the  defendant,  the  acceptor. 
Hart  v*  Newman,  3  Campb.  13. 
EUefaborough,  C.  J.  1811. 

And  see  Rex  v.  Feversham,  8 
T.  R,  352. 

240.  A  letter  by  a  party,in  which 
he  speaks  of  a  ship,  as  his  own  ship, 
does  not  conclude  him  from  shew- 
ing that  he  used  these  expressions 
as  agent  to  a  third  person*  Tot 
loch  v.  Boyd,  Holt.  487.  Gibbs, 
C.  J.  1816. 

H.(b)  By  persons  referred  by  th* 

parties* 

241.  An  award  made  upon  a  pa- 
rol submission,  may  be  given  in 
evidence  under  a  count  upon  the 
original  demand.Kingstonv.Phclps- 
Peake,  227.    Kcfnyon,  C.  J.  1794. 

242.  A  person  agrees  to  admit 
a  claim,  provided  J.  S.  will  make 
an  affidavit  in  support  of  it.  The 
affidavit  is  conclusive.  Lloyd  v# 
Wiltan,!  Esp.  178.  Kenyon,C. 
J.  1794. 

S.  P.  post,  H.  (i)  2. 

243.  The  vendee  of  goods  de- 
nies having  received  tnem,  but 
adds,  "  If  the  carrier's  servant 
says  he  delivered  the  goods,  I  will 
pay  you."  The  answer  of  the  ser- 
vant when  applied  to  on  the  sub- 
ject, may  be  given  in  evidence  af- 
ter his  death.  Daniel  v.  Pitt,  1 
Campb.  366,  n.  S.  C.  6  Esp.  74. 
Ellenborough,  C.  J.  1807. 
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244.  A.  tafces*  forged  note>om 
B. ;  oo  to  being  returned,  B.  s^ys, 
he  received  tb$  note  from  C.  to 
whom  he  refer*  A.  for  information. 
Cg  statement  is  evidence  against 
B.  Brock  v.Kent,  widow.  lCampb. 
366.  n.   EUenborougb,  C.  J«  1806. 

245.  Where  an  executor  refers 
a  creditor  of  the  testator  to  A.  for 
information  respecting  the  state  of 
the  assets,  an  admission  by  A.  is 
evidence ;  and  A.  need  not  be  cal- 
led. Williams,  spinster,  v.  Inftes 
and  others,  executors,  1  Campb. 
364.    Elle*borough,C.  J.  1808. 

H.  (c)  By  privies* 

246.  In  an  action  against  trus- 
tees for  creditors,  a  declaration 
of  the  debtor  is  evidence  of  plain- 
tiff's debt.  Robson  v.  Andrade,  1 
Stark.  373.  EUenborougb,  C.  J. 
18}6. 

N.  The  declaration  seems  to 
kave  been  made  at  the  time  the 
trust  was  created. 

347.  Semble,  that  in  an  action 
for  a  false  return  for  zfLfa.  an  ad- 
mission of  the  debt  by  the  original 
defendant  is  evidence  against  the 
sheriff,  even  where  it  is  contended 
that  the  execution  was  sued  out 
fraudulently,  for  the  purpose  of 
covering  the  goods.  Kempland  v. 
Macauky  and  another,  Peake,  65. 
Kenyoo,CLJ.  1791. 

Ace.  Dyke  v.  AMridge,  7  T.  R. 
666.  &  C.  1 1  East,  584,  n.  S.  C. 
not  S.  P.  4  T.  R.  436.  Post,  Wi*. 
xxss,  A.  (c). 

348.  An  admission  by  a  former 
occupier  of  a  tenement,  in  respect 
of  which  common  is  claimed,  is  ev- 
idence to  negative  the  existence  of 
the  right,  though  such  tenant  be  a- 
live.  Walker  v.  Broadsiock,l  Esp. 
458.  Thomson,  B.  Worcester, 
1795. 

And  see  post,  §  12* 

349.  In  an  action  by  the  trustees 


of  an  insolvent  estate,  subsequent 
declarations  of  the  insolvent  are 
not  evidence  for  the  defendant. 
Smith  et  alt.  v.  Simmes,  1  Esp. 
330.    Kenyon,  C.  J.  1 795. 

350.  To  prove  a  bill  of  sale 
fraudulent,  declarations  made  by 
the  vendor  at  the  time  of  executing 
it,  are  evidence.  Phillips  v.  Earn* 
er  et  alt.  sheriff  of  Middlesex,  1 
Esp.  357.    Kenyon,  C.  J.  1 795. 

351  •  Secus,  of  declarations  made 
at  any  other  time.    Ibid. 

353.  An  admission  by  the  prin- 
cipal is  evidence  against  the  sure* 
ty  4  and  the  principal  need  not  be 
called.  Percfrard  and  Hamerton, 
sheriffs  of  London,  v.  Tindall,  1 
Esp.  304.    Kenyon,  C.  J.  1 795, 

And  see  Dyke  v.  Aldridge,  7  T. 
R.  665,  and  11  East,  584,  n. 

353.  But  on  the  execution  of  an 
inquiry  under  8  and  9  W.  Hi.  cap. 
3.  on  an  indemnity  bond,  an  ad- 
mission by  the  principal  of  the 
amount  of  the  damnification  was 
considered  inadmissible,  and  the 
amount  was  proved  aliunde.  Cut- 
ler v.  Newhn.  Holroyd,  J.  Win- 
Chester  Spring  Assizes,  1819. 

354.  So  where  goods  are  sold  to 
A.  on  the  guarantee  of  B.  and  A.'s 
subsequent  declaration  respecting 
the  terms  of  the  sale,  are  not  evi- 
dence against  B.  Bacon  v.  Ches* 
ney,  1  Stark.  193.  EUenborougb, 
V*  J*  1816. 

355.  If  A.  guarantee  the  pay* 
ment  of  such  goods  as  B.  shall  de- 
liver to  C,  the  declarations  of  C. 
respecting  the  delivery  of  goods  are 
not  evidence  against  A. ;  C.  should 
himself .  be  called.  Evans  et  alt. 
v.  Beattie,  executor  of  Beattie,  5 
Esp.  36.  EUenborougb,  C.  J. 
1803. 

356.  On  an  indictment  against 
A.  and  B.  for  conspiring  witn  oth- 
ers to  do  an  illegal  act,  the  declare^ 
tions  of  any  persons  who  are  pro^ 
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red  to  have  been  parties  to  the  I 
conspiracy,  are  evidence  against  I 

A.  and  B.  Rex  v.  Salter  and  oth- 
ers, 5  Esp.  125*  Hotham,  B. 
Kingston,  1804. 

257.  Where  in  an  action  for  a 
false  return,  an  execution  against 

B.  at  the  suit  of  A.  is  impeached  for 
fraud,  on  the  ground  that  B.  had, 
four  months  before,  sued  A*  for 
a  debt,  and  *  had  given  him  time  for 
the  payment  of  this  debt,  the  affi- 
davit of  B.,upoii  which  the  process 
in  such  prior  suit,  issued,  is  evi- 
dence against  A.  Penn  v.  Scho- 
ley  and  Domville,  sheriffs  of  Lon- 
don, 5  Esp.  243.  Ellenborough, 
C.J.  1805. 

261.  In  an  action  for  taking  in- 
sufficient pledges  in  replevin,  the 
circumstance  of  one  of  the  pledges 
having  repeatedly  promised  pay- 
ment to  his  creditors,  and  or  his 
having  broken  such  promises, 
is  evidence  against  the  sheriff. 
Gwyllim  v.  Scholey,  et  alt.  6  Esp. 
100.  Ellenborough,  C.  J.  1807. 
•  262.  In  an  action  by  a  corpor- 
ation, the  declaration  of  an  individ- 
ual freeman  is  not  evidence  for  the 
defendant.  Mayor  of  London  v. 
Cole  1  Campb.  22.    Ellenborough, 

C.  J.  1807. 

And  see  Mayor,  &c.  of  London 
v.  Gold,  2  Keble,  295;  Lord  Dor- 
set v.  Carter,  3  Keble,  300 ;  Rex 
v.  City  of  London,  1  Vent.  351. 
S.  C.  2  Lev.  231.  1  Vern.  254.  2 
Vern.  351 .  Rex  v.  Inhab.  of  Wo- 
burn,  10  East,  395.  Rex  v.  In- 
hab. of  Hardwicke,  1 1   East,  378. 

263.  In  an  action  against  the 
sheriff  for  a  false  return  of  nulla  6o» 
na^  where  the  defence  relied  upon 
is  an  act  of  bankruptcy  overreach- 
ing the  levy,  the  plaintiff  may  give 
in  evidence  an  admission  made  by 
one  of  the  petitioning  creditors,  as 
|o  any  fact  respecting  his  debt. 
Young  and  Barley  v.  Smith  and 


Phillips,  sheriffs  of  London,  6  Esp. 
121.    Mansfield,  C.  J.  1808. 
Post,  Witness,  A.  (c). 

264.  A  paper  signed  by  the  de»' 
ceased  owner  of  a  copyhold,  sta-" 
ting  that  an  adjoining  garden  was 
not  copyhold,  but  held  by  him  at 
an  annual  rent,  is  evidence  to  prove 
that  the  garden  was  not  part  of  the 
copyhold  estate.  Doe  d.Baggalley 
v.  Jones,  1  Campb.  367*  Ellen- 
borough, C.J,  1808. 

Ace.  Ivatt  v.  Finch,  1  Taunt. 
141.  Peaceable  v.  Watson,  4 
Taunt.  16. 

And  see  Doe  d.  Johnson  v.  Earl 
of  Pembroke,  1 1  East,  504. 

265.  The  party  under  whom  de- 
fendant in  replevin  makes  cogni* 
zance,  may  be  examined  at  the  tri- 
al ;  and  consequently  his  declara- 
tions are  not  evidence  for  the  plain- 
tiff. Hart  v.  Horn,  2  Campb.  92* 
Heath,  J.  Kingston,  1809. 

266.  But  in  an  action  for  freight 
by  the  master,  the  declarations  of 
the  owner  were  admitted  as  evi- 
dence for  the  defendant.  Smith 
v.  Lyon,  3  Campb.  465.  Ellenbor- 
ough, C.  J.  1813. 

And  see  Dyke  v.  Aldridge,  7  T. 
R.  665.  1 1  East,  584«  Rex  v.  Wo- 
burn,  10  East,  395,  and  observa- 
tions of  Le  Blanc.  J.  ibid  402. 
Rex  v.  Hardwick,  1 1  East,  578. 

267.  To  prove  a  forfeiture  by 
underletting,  the  declarations  of  a 
person  found  in  possession,  are  ev- 
idence against  the  lessee.  Doe  d. 
Hindley  v.  Rickarby,  5  Esp.  4. 
Alvanley,  C.J.  1803. 

Sed  vide  Witness,  post,  C.  (i) 
where  in  womant  against  the  orig- 
inal lessee  the  sub-lessee  was  him- 
self called. 

269.  One  of  two  lessors  in  eject- 
ment by  several  demises,  canuot 
be  required  to  impeach  the  title  of 
the  other  lessors,  though  it  appear 
by  the  evidence,  that  he  has  no 
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interest  in  the  premise*.  Fenn  d. 
Pewtriss  and  another  v*  Granger,  3 
Campb.  177.  Ellenborough,  C. 
J.  1813. 

270.  But  the  objection  may  be 
waved.     Ibid. 

Rex  v.  Woburn,  10  East,  403. 

Ace.  Nordenv.  Williamson,  1 
Taunt*  378.  And  if  he  refuses  to 
answer,  his  declarations  are  evi- 
dence. Rex  v*  Hard  wick,  1 1  East, 
579 ;  Rex  v.  Whitley,  1  M.  and 
S.  636. 

279.  In  an  aetion  for  usury,  an 
admission  by  the  borrower  is  not 
evidence  for  the  lender.  Maug- 
ham, qui  tam,  v.  Walker,  Peake, 
163.     Kenyon,C.  J.  1792. 

273.  But  where  the  testimony 
of  the  borrower  is  material,  and 
cannot  be  obtained  by  reason  of 
his  being  out  of  the  country,  the 
court  wifl  grant  a  new  trial.    Ibid. 

S.  C.  upon  a  motion  for  leave  to 
compound ;  5  T.  R.  98. 

275.  In  an  action  for  a  false  re- 
turn of  nuUa  borur,  where  the  in- 
structions for  the  defence-  came 
from  the  assignees,  an  admission 
by  the  petitioning  creditor,  one  of 
the  assignees,  affecting  the  validi- 
ty of  the  debt,  may  be  given  in  ev- 
idence. Dowden  v.  Powle,  esq. 
4  Campb.  38.  Dampier,  J.  1814. 
Ante  247, 263. 

H.  (d)  Joint  trespasser. 

276*  In  trespass  against  a  con* 
stable  for  an  entry  under  a  pre- 
tence of  a  warrant  to  search,  evi- 
dence may  be  given  of  what  was 
said  by  a  joint  trespasser  to  induce 
defendant  to  join  in  the  trespass ; 
this  being  a  motive  of  action.  Go- 
ding  v.  Gill.  Ellenborough,  C.  J. 
Sittings  after  M.  term,  1817. 

H.  (e)  Co-trustee. 

277.  An  admission  of  assets  by 
one  trustee  does  not  affect  his  co- 


trustees. 

ers,  3  Esp.  101. 

1800. 
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-.%  H.(f)  By  prior  indorstr. 

278.  Letters  of  indorser  cannot 
be  read  to  impeach  the.  title  of  uw 
dorsee,  even  where  a  note  is  indor- 
se^J-when  over-due.  Clipsam  v. 
O'Brten,  1  Esp.  10.  Kenyon,  C. 
J.   1793. 

279.  Semble,  that  in  an  action  by 
the  indorsee  of  a  promissory  note 
against  the  maker,  an  admission  by 
the  payee  of  bis  indorsement,  is  ev- 
idence. Maddocks  v.  Hankey,  2 
Esp.  647.    Ken  von,  C.  J.  1 798. 

280.  Where  the  defence  to  an 
action  against  an  acceptor  is,  that 
after  the  bill  was  due  the  amount 
was  settled  in  account  between 
himself  and  the  then  holder,  under . 
whose  indorsement  the  plaintiff 
claims,  the  declarations  of  such 
holder  are  not  evidence,  as  he 
might  be  called  and  examined. 
Duckham  v.  WalKs,  &  Esp.  251. 
Ellenborough,  C.  J.  1 805. 

281.  So  where  A.  indorsed  to 
B.  as  a  seourity  for  a  running  ac- 
count, and  B.  after  the  bill  became 
due,  indorsed  to  C.  an  entry  or 
declaration  by  B.  respecting  the' 
state  of  his  account  with  A.  are 
not  evidence  for  the  latter,  unless 
made  contemporaneously  with  the 
first  indorsement.  Colfenridge  v. 
Farquharson,  1  Stark.  269.  Ellen* 
borough,  C.  J.  1016. 

H.  (g)  By  wife. 

282.  Admission  by  wife  of  a  debt 
arising  out  of  a  transaction  con* 
ducted  by  her  as  agent  to  her  hus- 
band, is  evidence  against  him.  Em- 
erson v.  Blonden,  1  Esp.  142* 
Kenyon,  C.  J.  1 794. 

283.  S.  P.  ruled  in  Palethorp  v. 
Furnish,  2  Esp.  51 1,  n.  Bullcr,  J< 
1783.;  and  in  Anderson  v.  Sander- 
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son,   3  Stark   904,  Holt*  591. 
Richards,  C.  B.  York,  1817. 

284.  In  an  action  to  recover  mo- 
ney taken  from  the  plaintiff**  wife, 
on  the  ground  that  it  was  the  pro- 


his  co-partner.     Jaggers  y. 
nings  and  another,  1  Stark*  64. 
Ellenborough,  C.  J.  1815. 

H.  (i)  Guardian* 


-duce  of  goods  she  bad  been  concern-  290.  The  declarations  of  the 
*d  in  stealing,  what  she  afterwards  guardian  on  record,  are  not  evi- 
said  when  examined  on  the  charge  dence  against  the  infant  Cowling 
of  being  concerned  in  the  robbery,  v.  Ely,  2  Stack.  386.  'Abbott,  X 
respecting  the  money  which  never  1818. 
appeared  to  have  been  in  the  hus- 
band's possession,  is  evidence  for 
the  defendant.  Carey  v.  Adkins, 
4  Campb.  92.  EUenbor.CJ.  1814. 
•  286.  In  such  an  action  if  facts 
be  proved  to  raise  a  suspicion  that 
the  money  taken  from  the  wife 
was  the  produce  of  stolen  proper- 
ty, plaintiff  must  shew  whence  the 
money  was  derived,  and  that  the 
wife  was  bond  fide  in  possession  of 
it  for  him. 


H.  (h)  By  partner* 

286.  Semble,  that  defendant  is 
concluded  by  the  admission  of  a 
debt  by  a  partner  who  is  not  join* 
«d..  Th  wakes  v.  Richardsoo, 
Peake,  16.    Kenyoo,  C  J.  1790. 

&  P.  Whitcomb  v.  Whiting, 
Doug.  629,  652. 

287.  After  primd  facie  evidence 
of  partnerships  the  declaration  of 
one  co-partner  is  evidence  against 
both.  Nkholls  v.  Domdmg  and 
Kemp,! Stark. 81.  Ellenborough, 
C.J*  1815. 

288.  A  nolle  prosequi  being  en- 
tered as  to  one  defendant,  who 
pleads  bankruptcy,  an  admission 
i>y  him  before  ne  obtained  his  cer- 
tificate, is  evidence  against  the  oth- 
er defendants,  after  proof  of  a  part- 
nership between  them.  Grant  v. 
Jackson,  bart.  and  others,  Peake, 
203.    Kenyon,  C.  J.  1 793. 

289.  An  admission  by  a  partner 
as  to  a  subject  not  of  co-partner- 
ship but  of  co-part-ownership 
in   a  vessel,    is  not    binding  on 


H.  (k)  By  agent. 

291.  Where  the  defendant's  at- 
torney, without  his  privity,  con- 
sents to  settle  the  action,  provided 
J.  S.  will  make  an  affidavit  of  the 
facts,  the  defendant  is  concluded 
by  such  affidavit.  Lloyd  v.  Wit 
Ian,!  Esp.  178.  Kenyon,CJ.  1794. 

And  see  H.  21  H.  6.  fo.  31.  pL 
17.  Godbolt,291.  Manning's  Exch. 
Pra.  365, 604. 

292.  A  representation  made  b j 
an  agent  at  the  time*  respecting* 
verbal  contract  entered  into  with 
him,  is  evidence  sto  affect  his  em* 
ployer.  Peto  v.  Hague,  5  Esp* 
134.    Ellenborough,  C.  J.  1804. 

293.  Where  a  party  being  ap- 
plied to  for  payment,  says  "A- 
will  pay  you,9*  an  admission  made 
by  A.  is  sufficient  to  bind  the  prin- 
cipal^  and  A.ueed  not  be  called. 
Burt,  administrator,  v.  Palmer,  5 
Esp.  143.  Ellenborough,  €•  J* 
1804. 

294.  An  affidavit  in  which  a  per- 
son describes  himself  agent  in  a 
particular  transaction,  is  not  evi- 
dence of  his  possessing  such  autho- 
rity; he  ought  himself  to  be  call- 
ed. Johnson  v.  Waid,  6  Esp-  47. 
Chambre,J«  1806.  .   . 

295.  But  where  the  principal 
moves  to  put  off  a  trial  upon  sue* 
affidavit,  he  admits  the  truth  of  tw 
allegations  which  it  contains,  iw* 

S.  P.  ante  pi.  36.   Andsee&lb. 

Evid*  30. 
29$.  The  circumstance  of  a  par 
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tf* 


iy**  taking  his  seat  in  parliament, 
is  evidence  to  go  to  a  jury  of  his 
having  acceded  to  the  character  of 
a  candidate,  and  adopted  the  acts 
of  his  committee.  Morris,  esq.  v. 
Burdett,  baru  1  Campb.  218.  EL 
lenborough^C.  J.  andlL  B.  1808. 

H.  (1)  By  attorney. 

297.  Admissions  made  by  the 
attorney  on  the  record,  for  the 
sake  of  obviating  the  necessity  of 
proving  particular  facts,  are  con- 
clusive on  the  client  Young  and 
another  v.  Wright,  1  Campb.  140* 
Ellenborough,  C  J.  1807. 

398.  But  statements  made  by 
such  attorney  in  the  course  of  con* 
venation,  are  not  evidence.    Ibid. 

Ace.  Wilson  v.  Turner,  1  Taunt. 
398. 

999.  Declarations  made  by  an 
attorney  in  conversation,  are  not 
evidence  against  his  client.  Par» 
kins  v*  Hawkshaw,  2  Stark,  239. 
Holroyd,  J,  1817. 

N.  Qu.  whether  if  the  attorney 
refused  to  be  examined  as  to  such 
statements,  on  the  ground  of  his 
having  derived  his  information 
from  his  client,  the  declarations  of 
the  attorney  might  not  be  consid- 
ered   as  tnc  declarations  of  the 


300.  A  letter  from  the  vendor's 
broker  to  the  purchaser,  explain  • 
inj£  the  terms  of  a  contract,  is  not 
evidence  against  the  principal. 
The  broker  should  be  called. 
Maesters  v.  Abraham,  1  Esp.  375. 
Kenyon,  C.  J.  1 795.  d 

N.  Sed  quaere,  unless  the  letter 
referred  to  a  contract  already  made. 
Fairlie  v.  Hastings,  10  Yes.  1*23. 
Ante  pi.  247. 

SOU  In  an   action  against  the 
sheriff  for  a  false  return  of  rum  est  \ 
inventus,  a  declaration  made  at  the  ! 
(true  by  the  bailiff  to  the  plaintiff's 


attorney  astothe  cause  of  hi 
ecuting  the  writ,  is  evidence,and  may 
be  adduced  in  contradiction  of  his 
testimony  at  the  trial.  North  v. 
Miles,  knight,  and  another,  late 
sheriff  of  Middlesex,  1  Campb*  383. 
EHenborough,  C.  J.  1808. 

303.  Soman  action  for  an  es- 
cape, declarations  made  by  the 
bailiff,  whilst  he  had  the  party  tn  out- 
tody,  are  admissible.  Bowsher  *• 
Calley,  esq.  sheriff  of  Wilts,  1 
Campb*  391,  n.  Ellenborough  C. 
J.  1808. 

303.  In  an  action  against  A.  and 
B.  owners  of  a  ship,  it  i&prn$d  fa- 
cie evidence  of  ownership,  to  put  in 
an  undertaking  to  appear  for  them, 

S'ven  before  the  commencement  of 
e  action  by  the  person  who  sub- 
sequently acted  as  their  attorney 
in  defending  it,  in  which  he  des- 
cribes them  as  owners.  Marshall 
and  another  v.  Cliff  and  another,  4 
Campb.  133.  Ellenborough,  C. 
J. 1815. 

304.  An  enemy  domiciled  in  a 
neutral  state,  ships  a  cargo  for  his 
own  country,  unoer  the  name  of  a 
neutral.  The  vessel  is  captured 
by  a  British  cruizer,  and  the  car- 
go is,  with  the  privity  of  the  enemy, 
claimed  by  the  neutral  and  restor- 
ed to  him.  The  enemy  cannot  sue 
the  neutral  for  the  proceeds, though 
it  do  not  appear  to  be  certain,  that 
a  full  knowledge  of  the  facts  would 
have  altered  the  decision  of  the 
court  of  admiralty.  De  Metton 
and  another  v.  De  Mellon,  2 
Campb.  490.  Ellenborough,  C. 
J.  1810. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit.  Ibid*  and 
VI  East,  234. 

305.  An  admission  signed  by  the 
obligor's  attorney,  acknowledging 
the  signature  of  his  client  and  of  the 
attesting  witness,  is  presumptive  ev- 
idence of  the  delivery  of  tin  d^d, 
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Milward  v.  Temple,  1  Campb.  375. 
Ellenborough,  C.  J.  1 808. 

H.  (m)  By  stranger. 

306.  In  an  action  for  firing  at 
the  natives  on  a  foreign  coast,  and 
thereby  preventing  them  from  tra- 
ding with  the  plaintiff,  the  declara- 
tions oi  the  native^  are  not  evi- 
dence. Tarleton  and  others  v. 
BPGauley,  Peake,  205.  Kenyon, 
C.  J.  1793. 

307.  The  holder  of  a  bill  agrees 
not  to  sue  the  drawee,  provided  the 
latter  will  make  an  affidavit  that 
the  acceptance  is  a  forgery.  If  the 
affidavit  be  made,  though  false,  the 
holder  is  concluded.  Stevens  and 
another  v.  Thacker,  Peake,  187. 
Kfenyon,C.J.  1794. 

Ace.  Beayne  v.  Beal,  3  Lev. 
240,  1. 

308.  To  prove  a  consequential 
loss  by  the  giving  up.of  boxes  in  a 
theatre  on  account  of  the  tortious 
act  of  the  defendant,  the  parties 
.must  be  themselves  callea;  the 
testimony  of  the  box-keeper  is  not 
-sufficient.  Ashley  v.  Harrison,  1 
Esp.  48.    Kenyon,  C.  J.  1 799. 

I.  DSOREE  OF  EVIDENCE. 

I.  (a)  Best  or  secondary* 

310.  Proof  of  the  delivery  of  an 
instrument  to  a  servant,  and  of  no- 
tice to  the  master  to  produce  it, 
will  not  entitle  the  opposite  party 
to  go  into  secondary  evidence  of 
the  contents.  The  King  v.  Pearce, 
Peake,  75.  Kenyon,  C.  J.  1791. 

31 1.  After  secondary  evidence 
is  admitted,  it  is  governed  by  the 
common  rules.  Therefore,  upon 
notice  to  the  defendant  to  produce 
a  letter  written  to  him  by  the 
plaintiff,  the  latter  cannot  read  a 
copy  of  such  letter  taken  by  himself. 
Fisher  v.  Samuda  and  another,  1 


Campb.  19%    Ellenborough,   C» 
J.U08. 

312.  To  prove  an  insurance  from 
fire,  the  books  of  the  company  are 
not  the  best  evidence.  The  policy 
itself  must  be  produced.  Rex  v. 
Doran,  1  Esp.  127.  Kenyon,  C. 
J.  1791. 

313.  Where  there  are  several 
parts  of  a  deed,  of  which  one  is  in 
the  hands  of  die  defendant,  who  has 
notice  to  produce  it,  and  the  others 
are  inaccessible  to  the  plaintiff,  he 
may  give  a  copy  in  evidence. 
Doxon  v.  Haigh,  et  alt*  1  Esp.  409. 
Kenyon,  C.  J.  1 795* 

314.  An  attorney  cannot  be  cal- 
led upon  to  acknowledge  the  re- 
ceipt of  a  notice  toproduccpapers. 
Read  v.  Passer,  1  Esp.  21 6.  Ken- 
yon, C.  J.  1794. 

Sed  vide  Spenceley  v.  Schulen- 
burgh,  7  East,  357.  S.  C.  Smith, 
335. 

315.  Where  the  proceedings  in 
a  former  cause  form  the  induce- 
ment to  the  action,  such  proceed- 
ings, or  a  copy  of  the  roll,  must  be 
shewn  by  the  plaintiff,  though  aH 
the  papers  are  in  the  hands  of  the 
defendants,  who  hhs  had  notice  to 
produce  them.  Parry,  gent.  v. 
Collis,  1  Esp.  399.  Kenyon,  C. 
J.  1795. 

316.  Held,  that  where  the  copy 
of  a  deed  is  given  in  evidence,  after 
notice  to  produce  the  original,  it 
will  be  presumed  that  the  instru- 
ment was  regularly  executed. 
Doxon  v.  Haigh,  et  alt.  I  Esp. 
409.    Kenyon,  C.  J.  1 795. 

Sed  vide  ante.  P.  (b)  pi.  14& 
150. 

317.  The  registered  memorial 
of  a  deed  is  not  evidence,  without 
notice  to  produce  the  deed  itself. 
Molton  qui  tarn  v.  Harris,  2  Esp. 
549.     Kenyon,  C.  J.  1797. 

318.  A  witness  cannot  be  cross- 
examined  as  to  the  contents  of  an 


EVIDENCE. 


177 


affidavit  which  he  formerly  made, 
unless  such  affidavit,  or  an  office 
copy,  be  in  court.  Sainthill  v. 
Bound,  4  E?p.  74.  Kenyon,  C. 
J.  1801. 

319.  Where  two  parts  of  an 
agreement  are  signed  by  both  par- 
ties, one  of  which  is  stamped  and 
is  in  the  possession  of  the  defend- 
ant ;  if  he  refuse  to  produce  it  up- 
on notice,  the  unstamped  part  is 
receivable  as  secondary  evidence 
of  the  contents  of  the. other.  Wal- 
ler v.  Horsfall,  1  Campb.  501. 
Eilenborough,  C.  J.  1 808. 

N.  The  circumstance  of  the  un- 
stamped counterpart's  being  sign- 
ed by  the  parlies  appears  imma- 
terial. Garnons  v.  Smith,  1  Taunt. 
507. 

320.  Where  one  writing  is  offered 
as  secondary  evidence  of  the  con- 
tents of  another,  it  is  not  necessary 
to  prove  that  one  was  taken  from 
the  other  or  that  they  have  been 
collated ;  it  is  sufficient  if  both  were 
copied  from  the  same  draft  by  a 
person  who  believes  them  to  be 
correct.    Ibid. 

Medlicott  v.  Joyner,  1  Mod.  4. 
ace. 

321.  Where  a  will  of  lands  40 
years  old,  appears  after  search  at 
Doctors'  Commons,  to  be  lost, 
the  probate  under  the  seal  of  the 
ecclesiastical  court,  is  not  admissi- 
ble evidence  of  the  contents ;  such 
probate,  as  far  as  it  relates  to  the 
disposition  of  the  real  estate,  being 
the  act  of  a  court  which  has  no  ju- 
risdiction over  the  subject  matter. 
An  examined  copy  of  the  will  should 
be  produced.  Doe  d.  Ash  v.  Cal- 
vert, .2  Campb.  389.  Eilenbor- 
ough, C.  J.  1810. 

322.  But  where  it  was  proved 
that  a  will  of  lands  has  been  lost,  pa- 
rol evidence  of  its  contents  was  re- 
ceived from  a  person  who  had  heard 
it  read  over  in  the  presence  of  the 
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testator's  family  on  the  day  of  his 
funeral.  Anonymous,  2  Campb. 
390.     Wood,  B.  Worcester,  1809. 

323.  An  entry  in  the  register 
book  at  the  custom-house,  stating 
that  a  certificate  of  registry  was 
granted  on  an  affidavit  by  A.  that 
he  was  an  owner,  is  not  admissible 
as  secondary  evidence  of  the  con- 
tents of  the  affidavit.  Some  per- 
son who  has  seen  the  affidavit, 
and  knows  it  was  made  by  A.  must 
be  called.  Teed  v.  Martin  and 
others,  4  Campb.  90.  Eilenbor- 
ough, C.  J.  18;  4. 

I.    (b)  Presumptive. 

324.  In  an  action  for  work  done 
many  years  since,  the  defendant 
may  shew  that  the  plaintiff  and  his 
fellow-workmen  were  in  the  habit 
of  coming  for  their  wages  every 
week,  though  the  witness  did  not 
actually  see  them  paid.  Lucas  v. 
Novosilicski,  1  Esp.  296.  Eyre, 
C.J.  1795. 

325.  Proof  that  a  letter  was  sent 
purporting  to  inclose  a  bill,  and 
that  a  bill  answering  the  descrip- 
tion in  the  letter  was  shortly  after 
in  the  possession  of  such  parties, 
is  presumptive  evidence  that  he  re- 
ceived both  letter  and  bill.  Kie- 
ran  v.  Johnson  and  another,  as- 
signees of  Macmaster,  1  Stark, 
109.     Bay  ley,  J.  1815. 

326.  It  is  premature  in  the  de- 
fendant to  cros3  examine  the  plain- 
tiff's witnesses  as  to  the  contents 
of  letters  which  the  plaintiff  has  had 
notice  to  produce.  Graham  and 
another  v.  Duster,  2  Starly  21. 
Ellenljorough,  C.  J.  1 8 1 6. 

327.  Proof  that  the  plaintiff  dr/?w 
a  check  on  his  banker,  payable  to 
the  defendant  or  bearer,  the  apaount 
of  which  was  received  by  the  de- 
fendant himself  from  the  banker, 
is  not  even  presumptive  evidence 

jof  a  loan*    Cary  et  alt.  executors 
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of  Greatorex  v.  Gerrish,  4  Esp.  9. 
Kenyon,  C.  J,  1801. 

328.  To  support  an  averment  in 
an  information  for  a  libel,  that 
Lord  St.  V.  was,  at  the  time 
of  the  publication,  first  lord  of 
the  admiralty,  it  is  prima  facie  suf- 
ficient to  put  in  the  patent  of  ap- 
pointment, bearing  a  date  ortor  to 
Ae  publication.  Rex  v.  Budd,  5 
Esp.  230.  Ellenborough,  C*  i. 
1805. 

329.  Where  the  vendor  of  goods 
is  only  able  to  prove  the  delivery 
of  a  package  without  any  evidence 
of  the  contents,  it  will  be  presumed 
to  have  been  filled  with  the  cheap- 
est commodity  in  which  he  deals. 
Clunnes  v.  Pezzey,  1  Campb.  8« 
Ellenborough,  C.  J.  1807. 

And  see  Armory  v.  Delamirie, 
1  Stra.  505. 

330.  The  presumption  that  a 
judgment  entered  up  in  1 769,  to 
secure  an  annuity,  has  been  dis- 
charged by  payment  or  release,  is 
not  rebutted  by  evidence  tfcat  the 
conusor  was  in  embarrassed  cir- 
cumstances during  the  remainder 
of  his  life,  and  that,  in  the  opinion 
of  his  friends,  he  never  possessed 
the  means  of  satisfying  the  debt. 
Willaume  v.  Gorges,!  Campb.  217. 
Ellenborough,  C.  J.  1 808. 

And  see  ante,  Bond,  C. 


be  collected  from  the  circumstan- 
ces of  the  voyage.  Watson  and 
wife,  administrators  of  Maxwell,  v. 
King,  1  Stark.  121.  Ellenbor- 
ough, C.  J.  1815. 

333.  Where  the  defendant  pleads 

coverture,  and  it  appears  that  her 
husband  has  been  absent  fro* 
England  1 2  years,  it  ties  upon  her 
to  rebut  the  presumption  of  his 
death,  raised  by  1  Jac  I.  cap.  11. 
sect.  2.  Hopewell  v.  De  Pinna,  f 
Campb.  US.   Ellenborough,  C.  J. 

1809. 

S.  P.  per  Ellenborough,  C.  h 
in  Doe  v.  Jessen,  6  East,  85,  and  2 
Smith,  236.  And  see  Y.  B.  38, 
H.  6, 27.  pi.  8  and  9.  5  E.  4. 3  a, 
pi.  27.  Dver,  S29.pl.  18.  Bish- 
op of  Salisbury's  case,  10  Rep.  59, 
a.  Thome  v.  Rolfe,  1  Andeia.  20. 
Throgmorton  v.  Walton,  2  Roll. 
Rep.  461.  Smartle  v.  Penhallow, 
2  Lord  Raym.  994,  9.  Benson  f • 
Olfve,  2  Stra.  920.  S.  C.  differ- 
ently reported,  t  Barnard  K.  B. 
348,  and  Bunb.  284.  Rowe  v. 
Hasland,  1  Bla.  404.  Wilson  v. 
Hodges,  2  East,  312.  3  Vin.  Abr. 
Averment,  F.    3  Bla.  Cgmm.  336. 

334.  In  debt  on  bond  agamst 
executors  of  obligor,  and  inquisi- 
tion finding  that  the  testator  was  a 
lunatic,  wrthout  lucid  intervals,  at 
the  period  of  the  execution  of  the 


331.  Procf  that  a  stage-coach  bond, is  admissible,  though  not  con- 
broke  down,  and  that  the  plaintiff,  J  elusive  evidence.  Faulder  v.  Suk 
a  passenger,  was  greatly  bruised, 


is  sufficient  to  raise  the  presump- 
tion that  the  accident  arose,  either 
from  the  ui;*ki! fulness  of  the  driver, 
or  the  tnsuflV  ienc  V  of  the  carriage ; 
and  it  lies  upon  the  defendant,  the 
owner,  to  negative  both  these  infer- 
ences. Christie  v.  Griggs,  2 
Campb.  79.  Mansfield,  C.  J.  1 809. 
332.  A  passenger  in  a  vessel  not 
heard  of  for  two  or  three  years,  is 
presumed  to  be  dead ;  but  whether 
ne  was  alive  on  a  certain  day  is  to 


and  another,  executors  of  Jervoise, 
3  Campb.  126,  more  fully,  t  <**" 
linson,  390.     Ellenborough,  C.  J> 

1811. 

S.  P.  ruled  bv  Hardwick,  C  » 
Sergeson  v.  Seafy,  2  Atk.  412. 

335.  An  affidavit  verifying  a 
muster-roll,  upon  which  it  appeal? 
that  a  certain  number  of  appr*nU: 
ces  was  on  board  when  the  vesse 
cleared  out,  hprhnd  facie  *w*n* 
that  such  apprentices  were  «j 
board  when  tne  vessel  sailea*    **" 
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coo,  taught,  et  ah.  1  Esp.  246. 
Xenyoo,  C.J.  1794. 

336.  So  an  averment  in  an  in- 
dictment thai  J.  &  is  nam  legally 
settled,  in  the  oarish  of  A.  is  sup- 
•ported  by  evidence  of  his  being  so 
settled  shortly  before  the  prefer- 
ring of  the  indictment  Rex  v, 
Turner,  et  alt  1  Esp.  304.  Ash- 
uist,  J.  Hertford,  1 795. 

Ace  Blackstone  v.  Martin, 
Latch.  113.  S.  C.  3  Bnkt  308,  9. 
And  see  2  H.  6,1 1  a.  Poyne'a  case, 
Cro.  Jac.  314.  Johnson's  case, 
Aid.  610,  4th  exception ;  Bridge's 
caae,  Ibid.  639.  Ailing's  case,  2 
Roll  Rep.  65.  Dig.  22,  3,  22. 
Ante  Bankrupt,  pE  71.  post, 
Stamps,  B.  (a). 

337*  The  non-production  of 
books  upon  notice,  merely  entitles 
the  opposite  parties  to  give  secon- 
dary evidence.  It  does  not  au- 
thorise the  jury  to  speculate  upon 
the  probable  contents.  Cooper 
and  another  v.  Gibbons,  3  Campb. 
364.     Gibbs,J.1813. 

338.  Acceptance  of  rent  from  a 
ifaird  person  is  not  a  ground  for 
presuming  a  surrender.  Copeland 
v.  Watts  and  another,  executors  of 
Gubbins,  1  Stark.  9.9.  Gibbs,  C.  J. 
1815. 

I.  (c)  Conclusive. 

339.  Proof  that  at  the  time  when 
.a  stage-coach  was  overturned,there 
were  more  passengers  than  the 
jgtatute  allowed,  was  admitted  to  be 
conclusive  evidence  that  the  acci- 
dent was  attributable  to  that  cause.  \ 
Israel  v.  Clark  and  Clinch,  4  Esp.  > 
1259.    EUenborough,  C.  J.  1 803. 

K.  Negative  averments. 

340.  Where  the  validity  of  a  sei- 
zure of  smuggled  goods  is  in  issue, 
it  will  be  presumed  that  the  seizure 
was  unlawful.    Aitcbeson  and  a- 1 
nether  v.  Madock,  gent,  one,  &c 


and  another,  Peabe,  162*  Keayon, 
C.  J.  1792. 

341.  Upon  an  indictment  for  kil- 
ling deer  without  the  content  of  At 
oamtr,  it  is  incumbent  on  the  pros- 
ecutor to  shew  that  such  consent 
was  not  given.  Rex  v.  T.  Rogers, 
2  Campb.  654.  Lawrence,  J. 
Worcester,  131 1. 

Ace.  Atkinson  v.  Hunter,  Lut  A 
1369.  Monke  v.  Butler,  1    RolT 
Rep.  83.  Lord  Halifax's  case,Bull. 
N.  P.  298.     S.  C.  12  Vin.  Abr. 
Evidence,  S.  b.  3.  Rex  v.  Coombs, 
Comberb.  57.   Powel  v.  Milbank, 

2  Bla.  851, 3.  S.  C.  3  Wils.  355, 
66.  Aglionby  v.  Towerson,  T. 
Raym.  400.  Williams  v.  East- In- 
dia Company,  3  East,  192.  Po6t, 
Misdemeanour,  pi. 

342.  Where  a  servant  has  been 
accustomed  to  account  with  her 
master  for  monies  received  to  his 
use,  without  any  written  vouchers, 
it  is  not  sufficient,  to  charge  the  ser- 
vant, to  shew  that  certain  sums 
have  been  received  by  her ;  it  lies 
upon  the  master  to  prove  further, 
that  she  has  not  paid  them  over. 
Evans  v.  Winifred  Birch,  3  Campb. 
10.  EUenborough,  C.  J.  1811. 

Ace.  Potts  v.  Potts,  1  Vern 
208.  Anon.  lb.  136.  And  see  F. 
N.  B.  1 1 9.  D.  But  see  Wagstaffe 
v.  Bedford,  1  Vern.  95. 

As  to  negative,  averments,  see 
ante,  1.  (b)  pi.  334.  Action  oh 
the  case,  pi.  41,  57.  Apprentice, 
pi.  2  Attorney,  pi.  40.  Post,  Insur- 
ance, L.  (a).  Limitation,  A.  (c). 
Smuggling,  pi.  3.  Vendor  and 
Purchaser,  F.  See  also  Vinn.  Se- 
lect. Jur.  Qusest.  lib.  2.  cap.  12. 

3  Bla.  Comm.  chap.  23.  Pothier, 
Traite  du  Contrat  d'Assurance, 
chap.  1*  sect.  2.  num.  24,  78* 
Quinct.  lib.  3.  cap.  6.  pp*4)ig.  22, 
3, 5.  Ibid.  22,  3,6.  Ibid.  22, 3, 8.  lb. 
22. 3,  13.  76.  22,  3,  18, 1.  Green 
v.  Brown,  2  Sira.  1199.     Frou- 
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tine  v.  Frost,  3  Bos.  and  Pull.  302. 
1 2  Vin.  Abr.  (T.  b)  64,  Smith  v. 
Taylor,  1  N.  R.  213.  Co.  Litt.  6, 
b.  Thome  v.  Rolfe,  1  And.  20.  S. 
C.  Moore,  14. 


EXECUTION. 
0        (And  see  Sheriff.) 

A.  Fieri  facias. 

(a)  What  may  be  taken  under  it, 

(b)  Irregular. 

(c)  Fraudulent* 

(d)  Title  of sheriffs  vendee. 

(e)  Landlord's  claim  for  rent* 
(f)  Sheriff's  poundage* 

(g;  Liability  of  sheriff. 

B.  Priority  in  executions. 


A.  Fieri  facias. 
(And  see  Pleading,  H.  (a).) 

A.  (a)  What  may  be  taken  under  it. 

1.  Executrix  used  goods  of  tes- 
tator as  her  own,  and  married  ;  af- 
ter which  the  husband  and  wife 
xeated  the  goods  as  their  own. 
Held,  that  the  user  subsequent  to 
the  marriage,  was  such  a  conver- 
sion of  the  goods  as  subjected  them 
to  an  execution  against  the  hus- 
band. Quick  and  wife,  executrix, 
v.  Staines,  knt.  sheriff  of  London, 
2  Esp.  657.     Eyre,  C.  J.  1 1  98. 

Rule  for  setting  as;de  nonsuit 
was  charged  on  the  ground  that  the 
first  user  by  the  executrix,  dum  so- 
la, amounted  to  a  devastavit.  1  Bos. 
and  Pull.  293.  And  see  Manning's 
Exch.  Practice.  54*,  'n)  Freeman 
v.  Fairlie,  3  Meriv.  14. 

2.  In  an  action  for  a  false  re- 
turn of  nulla  bona,  where  the  de- 
fence set  up  is,  that  the  goods  were 
the  property  of  the  domestic  ser- 
vant of  a  foreign  minister,  it  is  open 
to  the  plaintiff  to  shew  that  the  ser- 


vant's appointment  is  merely  col- 
ourable. Delvalle  v.  Plomer,knt. 
and  another,  3  Campb.  47.  El- 
lenborough,  C.J.  1811. 

A.  (b)  Irregular. 

3.  An  execution  cannot  be  im- 
peached at  nisiprius,on  the  ground 
that  the  judgment  was  not  revived . 
by  scire  facias.  Habberton  and  a- 
nother,  assignees  of  Grave  v.Wake- 
field,  4  Campb.  58.  Ellenbor- 
ough,C.J.1814. 

4.  Or  on  the  ground  that  more 
than  an  entire  term  intervened  be- 
tween the  teste  and  return  of  the 
writ.     Ibid, 

As  to  this  species  of  irregularity, 
vide  Manning's  Exch.  Pract.  17. 

5.  The  goods  of  A.  cannot  be 
taken  for  the  debt  of  B.  although 
A.  represent  herself  as  B.'s  wile. 
Edwards  v.  Bridges  and  another, 
2  Stark.  397.  Abbott,  C.  J.  1818. 

A.  (c)  Fraudulent. 
See  ante,  Evidence,  pi.  247, 275. 

A.(d)  Title  of  Sheriff's  vendee. 

6.  A  party  entitling  himself  un- 
der an  assignment  by  the  sheriff, 
of  goods  taken  in  execution,  must 
produce  the  judgment  upon  which 
the  fi»fa.  issued.  Hoffman,  assignee 
of  Phelps  v.  Pitt,  gent.  6  Esp.  22. 
Ellenborough,  C.  J.  1803. 

Contra  Amner  v.  Lodington,  8 
Rep.  96,  b.  AM.  143,  a.  Eyre  v. 
Woodfyn,  1  Anders.  277,  2  Bae. 
Abr.  740,  Execution,  Q.  Tidd. 
1070,  1225,6,  1  Vez.  195.  And 
see  Savage  vJSmith,  2  Bla.  1101,4. 
Ante,  Ejectment,  pl%  21,  22. 

A.  ;'e)  Landlord's  claim  for  rent. 

7.  Where  the  landlord  accepts 
an  undertaking  from  the  sheriff's 
officer  to  pay  him  a  year's  rent, 
and  then  suffers  him  to  remove  the 
goods,  he  cannot  sue  the  sheriff  up- 
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on  8  Ann,  cap.  14.  sect.  1.  though 
the  undertaking  prove  to  be  invalid, 
from  not  expressing  the  considera- 
tion. Rotnerey  v.  Wood  and  At- 
kins, esquires,  3  Campb.  24.  El- 
len borough,  c.  J.  ini. 

N.  That  such  an  undertaking  is 
not  within  the  statute,  see  post, 
Frauds,  Statute  of,  D.  (a). 

8.  A  landlord  cannot  maintain 
an  action  for  money  had  and  received 
against  the  sheriff  who  sells  under 
ajl/a.  without  reserving  the  ar- 
rears of  rent.  Green  and  others, 
assignees  of  Southey  v.  Austin,  3 
Campb.  260.  Ellenborough,  C. 
J.  1812. 

And  see  Smith  v.  Russell,  3 
Taunt.  400.  Hoskins  v.  Knight,  1 
M.  andS   215. 

A.  (f)  Sheriff's  right  to  poundage, 

9.  Sheriff  is  entitled  to  retain  his 
poundage,  where  execution  is  set 
aside  for  irregularity.  Bullen  v. 
Ansley  and  Smith,  sheriffs  of  Lon- 
don, 6  Esp.  111.  Ellenborough,  C. 
J.  1807. 

So  upon  a  ca.  so.  where  defend- 
ant is  insolvent.  Anon,  in  K-  B. 
178:>,lmp,  Sher.  100.  Or  where 
he  is  charged  in  execution.  Tidd. 
1095,  Taylor  v.  Ward.  And  see 
post,  Ship,  G.  1.  n.  MSS.  vol.  D. 

A.  (g)  Liability  of  sheriff* 

10.  After  a  false  return  of  nulla 
bonai  the  plaintiff  takes  the  defend- 
ant upon  a  ca.  so*  This  is  no  dis- 
charge to  the  sheriff.  Wordall  v. 
Smith  and  another,  sheriff  of  Mid- 
dlesex, 1  Campb.  33*2.  Ellenbor- 
ough, C.  J.  1 U07. 

B.  Priority  in  executions. 

1 1 .  Where  a  fi-  fa.  is  delivered 
to  the  sheriff,  with  directions  not  to 
levy  till  a  future  day,  and  in  the 
mean  time  another,/!,  fa.  is  brought 
to  him,  he  must  execute  the  latter 


writ  first.     Kempland  v.  Maccau* 
ley  and  another,  Peake,  65,  6. 
Kenyon,  C.J.  »791. 

S.  C.  not  S.  P.  4  T.  R.  436. 
Ace.  Payne  v.Drewe,  4  East,  523. 
S.C.I  Smith,  170. 
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(And  see  ante,  Action,  pi.   10, 1 1. 
post,  Insurance,  pi.  32.     Penal 

ACTION,  A.  (CJ  1.) 

A.  Authority.. 
B.  Assets. 

(a)  What  shall  be. 

(b)  How  to  be  distributed. 

C.  Executor  de  son  tort. 
(a)  Who  shall  be. 
D.  Pleadings  by  executors. 


A.  Authority. 

1.  Stated  to  have  been  held  that 
a  plaintiff  suing  as  executor,  in  tro- 
ver for  a  conversion  in  his  own 
time,  need  not  prove  the  death  of 
his  testator,  where  there  is  no  plea 
of  ne  unques  executor  on  the  record. 
Lloyd,  executrix*  v.  Finlayson,  2 
Esp.  564.     Kenyon,  C.  J.  1 797. 

But  see  Hunt  v.  Stevens,  3 
Taunt.  113. 

2.  And  it  was  ruled  that  if  a  per- 
son so  suing,  make  a  profert  in  cu- 
riam, the  instrument  need  not  be 
produced.  Watson  and  another, 
administratrix  of  Maxwell,  v.King, 

.  4  Campb.  272.  Ellenborough,  C. 
J.  1815. 

On  the  ground  that  the  plaintiff 
had  offered  to  produce  the  instru- 
ment, the  court  refused  a  rule  for  a 
new  trial.     Ibid. 

S.  C.  notS.  P.  1  Stark.  121. 

And  see  Allen  v.  Dundas,  3  T, 


m 


EXECUTORS  AND  ADMINISTRATORS. 


R.  125*  1  Stand.  275,n.  S.  2  Saund 
47,  k.  Mean  v.  Marshfield,  2  Lord 
Raym,  824.  Blainfield  v.  March,  7 
Mod.  141.  S.  C.  1  Salk.  285.  El- 
den  v.  KeddeM  East,  187.  New- 
man v.  Leech,  Barnes,  365*  Franks9 
case,  Noy's  Maxims,  137.  Thynne 
v.  Protheroe,  2  M.  and  S.  553. 

B.  Assets. 

B.  (a)  What  $ hall  be. 
(And  see  ante,  Evidence,  pi.  245, 

277.) 

4*  Produce  of  sale  of  food  will 
of  public-house,  held  on  by  admin- 
istratrix lor  some  time  as  tenant  at 
will,  is  assets.  Worral  *sJHand, 
administratrix,  Peake,  74.  Ken- 
yon,  C.  J.  17W*     , 

And  see  Jury  v.  Woodhouse, 
Barnes,  333.     12  Vin.  206,  pi.  9. 

5.  Executor  refers  a  party  to  J. 
8.  for  information  respecting  the 
effects  of  testator.  An  admission 
of  assets  by  J.  S.  is  conclusive. 
WiHiams,  spinster,  v.  Innes  and 
others,  executors,  &c.  ]  Campb. 
364.    Ellenborough,  C.  J.  1808. 

<U  Inventory  exhibited  by  ad- 
ministrator in<um  spiritual  court,  is 
evidence  of  assets  to  the  amount 
therein  staled.  Hickey  v.  Hayter,  • 
administratrix,  1  Esp.  343.  Ken- 
yon,  C.  J.  1795. 

And  see  Parker  v.  Clere,  Co. 
Ent  128,9. 

7*  Sperate  debts  are  not  as- 
sets without  some  presumptive  ev- 
idence of  payment.  Giles  and 
Headings  v.  Dyson  and  Greenwell, 
administrators  of  Seward,  1  Stark. 
32.    Ellenborough,  C.  J.  1815. 

8.  After  putting  in  an  inventory, 
it  lies  upon  the  executor  to  dis- 
charge himself  of  the  kerns.    Ibid. 

B.  (b)  How  to  bt  distributed* 
(And  see  post,  Insolvent,  C.) 

$•  Executors  cannot  be  charged 


with  a  service  performed  for  the 
testator  in  expectation  of  a  legacy, 
Lesage  v.  Coussmaker  and  others, 
executors,  1  Esp.  187.  Keoyon, 
C.  J.  1794. 

10.  As  against  creditors,  dis- 
bursements for  the  children  of  the 
deceased  since  his  death  will  not 
be  allowed.  Giles  and  Headings 
v.  Dyson  and  Greenwell,  admino- 
trators  of  Seward,  1  Stark,  32. 
Ellenborough,  C.  J.  1 81 5. 

11.  Sembk,  that  an  executor  is 
entitled  to  reasonable  charges  for 
collecting  the  debts.    Aid. 

12.  Payment  of  the  residuary 
effects  to  the  legatee,  after  the 
year  from  testator's  death,  *M*n* 
notice  of  the  plaintiff's  demand,  win 

support  a  plea  of  pkne  admmuti* 
vit.  Governor  and  Company  <* 
Chelsea  Waterworks  v.  Cowper,  1 
Esp.  276.    Kenyon,C.J.  1795. 

And  see  Ecles  v*  Lambert, 
Aleyn.  38.  1  Mod.  177;  poet, 
Trustee,  pi.  1. 

11.  An  executor  is  justified  m 
paying  bond  debts  in  preference 
to  a  debt  on  a  judgment  recovered 
against  the  testator,  but  not  docketed* 
Ifickey  v.  Hayter,  1  Eep.  313. 
Kenyon,  C.  J.  1 795. 

And  the  court  set  aside  a  nom- 
inal verdict  for  the  plaintiff  6  ** 
R.  384.  , 

Aoc.  Steele  v.  Rorke,  1  Bos.  and 
Pull.  307.  And  see  2  Saund.  7, 
n.{5).    Tidd,  967. 

12.  Executors  having  assets,  are 
liable  for  the  expenses  of  the  fune- 
ral, although  they  have  given  no 
orders  respecting  it.  Tugwe"  * 
Herman  and  another,  esecutnx, 
and  executor,  &c.  3  Campb*  298. 
Ellenborough,  C.  J.  1 812. 

Qu.  whether  in  such  case  tbe 
plaintiff  would  be  entitled  to  ag<*- 
mU  judgment? 
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C.  EXSCUTOR  DfiSON  TOOT. 

C.  (a)  Who  shall  be. 

13.  A.  and  B.  are  executors  of 
C ;  upon  the  death  of  A.,  D.  his 
executor,  in  the  life  time  of  B.  pos- 
sesses himself  of  the  effects  or  C. 
Semble,  that  D.  cannot  be  sued  by 
a  creditor  of  C.  Hall  v.  Elliott, 
executor  of  E.  Coddon,  widow,  ex- 
ecutrix of  P.  Coddon,  Peake,  86. 
Kenyon,  C.J.  1791. 

Sed  vide  Read's  case,  5  Co.  33, 4. 

14*  A  person  is  not  chargeable 
as  executor  de  son  tort,  who  acts 
under  the  authority  of  the  rightful 
executor.    Ibid. 

And  see  Anon.  Cro.  El.  473. 

15.  Or  who  takes  possession  of 
the  goods  of  the  deceased,  under  a 
fair  claim  of  right  Femings  v. 
Jarrat,  executor  of  Peat,  1  Ksp. 
335.     Kenyon,  C.  J.  1 795. 

Landlord  and  tenant,  B.  (d). 

16.  But  where  A.  appoints  B*, 
C,  and  D.,  his  executors,  and  D. 
alone  proves  the  will,  and  appoints 
E.  his  executrix,  who  administers 
the  estate  of  A.,  under  the  direction 
of  B. ;  she  is  liable  as  executrix 
de  son  tort  of  A.  Cottle  v.  Eliza- 
beth Aldrich,  executrix  of  Charles 
Aklrich,  1  Stark.  37.  Le  Blanc.  J. 
1815. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ibid. 

D.  Pleadings  by  executors. 
(And  see  ante,  C.  pi.  1, 2.) 

17.  In  an  action  for  premiums 
due  to  the  plaintiff's  testator,  the 
broker  cannot  set  oft'  returns  of 
premium  accruing  after  the  death 
of  the  underwriter.  Houston  and 
others,  executors  of  Houston,  v. 
Robertson,  1  Holt  88.  Gibbs,  C. 
J.  1815. 

And  the  court  of  C.  P.  refused  a 
rule  to  set  aside  the  verdict.    Ibid. 
And  see  Minett  v.  Forrester,  41 


,  Taunt  541 ;  Koster  v.  Eason,  S  M. 
andS.  113. 

18*  Under  a  plea  ofpfene  admh^ 
isSravit  to  an  action  of  debt  on  a 
judgment  recovered  against  intes- 
tate, but  not  dotketted,  payment  of 
bond  debts  may  be  given  in  evi- 
dence* Hickey  v.  Hayter,  admin- 
istratrix, 1  Esp.  313.  Kenyon,  C. 
J.  1 795. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict,  which  had  been 
taken  for  the  plaintiff.  6  T.  R.  384. 

Ace.  Steele  v.  Rorke,  1  Bos.  and 
Pull.  307.    And  see  Baker  v.  Ba- 
ker, Tidd.  967,  2  Saund.  9,  n.  (5).  - 
Sawyer  v.  Mercer,  1  T.  R.  690. 

19.  If  an  executor  plead  a  re- 
tainer, and  a  judgment  recovered, 
which  together  cover  the  assets,  it 
is  sufficient  for  the  plaintiff  to  falsi- 
fy either  claim.  Campion  v.  Bent- 
ley,  administrator  of  Samuel  Bent- 
ley,  1  Esp.  343.    Eyre,C.  J.  1795. 

And  see  Shelly  v.  Sackville, 
Moore,  2,  pL  3. 
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1.  An  uninterrupted  user  during 
20  years,  gives  a  primd  facie  right 
to  a  fair  or  market;  and  affords  a 
sufficient  answer  to  an  indictment 
for  a  nuisance  to  a  highway.  The 
King  v.  Smith  et  alt..  4  Esp.  109. 
Ellen  borough,  C.  J.  1802. 

2.  But  the  party  may  be  pro- 
ceeded against  for  usurping  the 
franchise.     Ibid. 

And  see  Yard  v.  Ford,  2  Saund. 
1 72,  ibid.  1 75,  n.  2. 


FELONY. 

(And    see    ante,   Actios   cn*  the 
case,  A.  (h)  Evidence,  pi.  ;C4. 5.) 

A.  What  shall  n:. 
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(a)  Manslaughter. 

(b)  Forgery* 

(c)  Embezzlement. 

(d)  Felony,  or  misdemeanour. 

B.   Pleadings. 

(a)  Indictment  where  necessary. 
(b)  Form  of  indictment. 

C.  Evidence. 


I 


A.  What  shall  be* 

A.  (a)  Manslaughter. 
(And  sec  post,  pi.  29.) 

1.  An  overseer  who  should  re- 
move a  sick  pauper  without  that 
care  and  attention  his  situation  re- 
quired, whereby  his  death  was  ac- 
celerated even  for  an  hour,  would 
be  guilty  of  manslaughter.  Diet, 
per  Abbott,  J.  inR.  v.  Bell  worthy, 
Wilts.  Spring  Assizes,  1818. 

And  see  Y.  B.  H.  2  E.  3,  fo.  18, 
pi.  1. 

A.  (b)  Forgery. 

2.  A  person  who  makes  a  copy 
of  a  receipt,  interpolating  the  words 
"in  full  of  all  demands,"  and  pro- 
duces such  false  copy  upon  a  sug- 
gestion of  the  loss  of  the  original,  is 
guilty  of  forgery.  Upfold  v.  Leit, 
5  Esp.  100.     Ellenborough,  C.  J. 

U04. 

4.  A.  takes  a  bank-note  in  the 
course  of  trade,  and  passes  it  to  B., 
from  whom  it  is  detained  at  the 
bank  as  forged.  An  inspector  car- 
ries the  note  to  A.,  who  pays  B. 
the  amount,  and  taking  up  the  note, 
refuses  to  rc-dcliver  it  to  the  in- 
spector. There  is  not  even  prob- 
able  cause  for  charging  A.  with  fe- 
loniously having  the  note  in  his 
possession,  knowing  it  to  be  forged. 
Brooks  v.  Warwick,  2  Stark.  3tf0. 
Ellenborough,  C.  J.  1 8 1  «. 

A.  (c)  Embezzlement. 

b.  An  accountant  and  treasurer, 


employed  by  overseers  at  a  year- 
ly salary,  to  receive  and  pay  mon- 
ey, is  a  clerk  and  servant  within 
39  Geo.  111.  cap.  »5.  Rex  v.  Squire, 

2  Stark.  3 19.  Bayley,  J.  York, 
1818. 

6.  A  servant  who  having  receiv- 
ed money  from  his  master,  to  pur- 
chase articles,  charges  more  than 
he  pays,  is  guilty  of  embezzlement, 
within  this  act.  Per  Holrovd,  J. 
in  Braddick  v.  Croad,  Exeter 
Spring  Assizes,  1819. 

A.  (d)  Felony  or  misdemeanour, 

7.  That  which  is  declared  by 
statute  to  be  a  misdemeanour,  can- 
not be  a  felony.  Rex  v.  Walford, 
5  Esp.  62.  Hotham,  B.  Chelms- 
ford, 1803. 

B.  Pleadings. 

T$.  (a)  Indictment  where  unnecessary. 

8.  If  a  verdict  be  found  for  the 
defendant,  on  a  justification  of 
words  of  felony,  the  plaintiff  may 
be  arraigned  without  the  interven- 
tion of  a  grand  jury.  Cook  v.FieW, 

3  Esp.  133.     Kcnyon,  C.  J.  1T33. 

B.  (b)  Form  of  indictment. 

9.  Where  the  property  in  goods 
might  have  been  easily  ascertain- 
ed, the  court  will  not  direct  a  con- 
viction on  a  count  laying  the  prop* 
erty  in  perrons  unknozen.  ilex  v. 
Robinson,  Holt,  59ru  Richards. 
C.  B.  Durham,  ICI?-  Post,  pi. 
16. 

10.  A  count  charging  the  prison- 
er with  ha\  inc  counterfeit  money 
in  his  possession  at  the  time  he  ut- 
tered other  counterfeit  money, 
must  contain  a  distinct  averment  oi 
the  fact  of  uttering.  Rex  v.  Kelly 
and  others,  3  Esp.  28.  Buller  J. 
Hertford,  1799. 

11.  An  allegation  that  when  the 
prisoner  so  uttered  the  said  piece 
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ltf 


of  counterfeit  money  (referring  to  a 
former  count)  he  had  other  coun- 
terfeit money  in  his  possession,  is 
insufficient.    Ibid. 

12.  Several  felonies  of  the  same 
nature  may  be  charged  in  the  same 
indictment.  Rex  v.  Jones,  2  Camp. 
131.    Ellenborough,  C.  J.  1 808. 

But  see  Young  v.  The  King,  3 
T.  R.  106.  And  see  R.  v.  Kings- 
Ipn,  8  East,  41. 

1 3.  But  the  judge  will,  in  his  dis- 
cretion, confine  the  evidence  to  a 
single  offence.    Ibid* 

14.  An  indictment  upon  43  Geo. 
III.  cap.  59.  sect.  2.  for  administer- 
ing a  substance  with  intent  to  pro* 
cure  abortion,'  need  not  aver  that 
the  substance  was  in  fact  noxious, 
Or  that  the  woman  was  actually  with 
child.  Goldsmith's  case,  3  Campb. 
75.  Lawrence,  J.  Gloucester,  1 811. 

'  15.  And,  if  averred,  these  facts 
need  not  be  proved.    Ibid. 

N.  So  upon  an  indictment  for 
poisonings  tne  poisonous  substance 
need  not  be  proved  as  laid ;  2  Hale, 
R>  C.  291.  1  Hargr.  State  Trials, 
118,  Overbury's  case.  And  see 
Mackally's  case,  9  Co.  Rep.  61, 
67.  2  Inst.  1 19. 

16.  An  indictment  against  an 
accessary  4o  a  felony  committed 
by  a  person  unknown,  cannot  be  sup- 
ported, if  it  appears  that  the  prkici- 

Cl  felon  acknowledged  his  guilt 
fore  the  grand  jury*  Rex  v. 
Walker,  3  Campb.  264.  Le  Blanc, 
J.  Gbucester,  1812,    Ante,  pi.  9. 

17.  An  averment  of  the  convic- 
tion of  the  principal  felon,  is  sup- 
ported by  the  production  of  the 
record  of  his  attainder,  however 
erroneous  the  judgment  may  be. 
Rex  v.  John  Baldwin,  3  Campb. 
£65.  Thomson  v.  Monmouth, 
1812. 

C.  Evidence* 

18.  On  an  indictment  for  arson, 

24 


the  books  of  aq  insurance  compa- 
ny are  not  evidence  of  an  insur- 
ance, unless  notice  has  beenjriv- 
en  to  produce  the  policy.  tie* 
v.  Doran,  1  Esp.  127*  Kenyon, 
C.  J.  1791, 

19.  On  an  indictment  for  for- 
ging a  seaman's  will,  the  will  was 
admitted  in  evidence,  without 
shewing  that  the  probate  grantee 
thereon  had  been  repealed.  Per 
Bailey,  J.  and  Garrow,  B.,  O.  B. 
Dec.  1817. 

And  the  ruling  having  been  con- 
firmed by  the  twelve  judges,  the 
prisoner  was  executed. 

20*  If  stores  with  the  king's  mark 
are  found  in  the  prisoner's  posses- 
sion, it  lies  upon  him  to  discharge 
himself,  either  by  producing  a  na- 
vy-board certificate,  or  shewing 
that  the  articles  were  purchased 
from  a  person  who  may  be  pre* 
sumed  to  have  had  a  certificate. 
Rex  v.  Banks,  1  Esp.  144, 6.  Ken- 
yon, C.  J.  1 794. 

21.  On  an  indictment  for  stab- 
bing with  intent  to  resist  lawful  ap- 
prehension, it  must  be  shewn  that 

.  the  party  apprehending,  was  ci- 
ther present  at  the  committing  of 
the  offence,  or  came  armed  with  a 
warrant.  Rex  v.  Dyson,  1  Stark* 
246.  Le  Blanc,  J.  York,  1816. 
And  see  post,  Officer,  B. 

22.  A  felon  may  be  convicted 
on  the  single  testimony  of  an  ac- 
complice. Rex  v.  Jones,  2  Campb. 
131.     Ellenborough,  C.  J.  1809. 

Ace.  Atwood's  case,  2  Leach* 
Cro.  Ca.  521,  Durham's  case, 
Ibid. 

23.  Upon  an  indictment  for  put- 
ting away  a  forged  bank-note, 
knowing  the  same  to  be  forged,  ev- 
idence that  the  prisoner  his  passed 
another  note  of  the  same  manufac- 
ture, and  that  several  such  notes 
have  heen  brought  to  the  bank 
with  different  indorsement*  in  hi* 
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hand-waiting,  is  evidence  .  from 
which  the  jury  may  infer  a  kpowl- 
edge,  that  the  note  mentioned  in 
the  indictment  was  forged.  Rex 
v.  Edward  Ball,  1  Cajnpb.  324, 
Heath,  J.  Horsham,  1 808. 
.  &  P.  per  all  the  judges*  Hex 
v.  Tattersal,  1  N.  R.  93. 

24.  Papers  found  at  the  lodging* 
of  the  prisoner,  and  shewn  to  nave 
been  written  by  him  before  the 
crime  was  committed,  were  offer- 
ed to  prove  his  insanity,  but  were 
rejected  on  the  ground  that  what  a 
party  has  written,  though  evidence 
against  him,  cannot  be  evidence  for 
him.  Rex  v.  Casaux,  Garrow,  B., 
Old  Bailey,  May  1818. 

25.  Indictment  against  a  bank- 
rupt for  secreting  his  effects,  avers 
a  petitioning  creditor's  debt  to 
three  executors  of  A.  If  the  debt 
accrued  after  A.'s  death,  the  busi- 
ness being  continued  by  the  exec- 
utors  for  the  benefit  of  the  estate, 
it  must  be  shewn  that  all  three 
were  concerned  in  carrying  it  on. 
Rex  v.  Barnes,  1  Stark.  243.  Le 
Blanc,  J.  York,  1816. 

26.  A  general  admission  by  the 
bankrupt  that  he  was  indebted  to 
u  the  executors  of  A."  is  not  suffi- 
cient   Ibid. 

27.  Upon  an  indictment  on  42 
Geo.  III.  cap.  107.  sect.  1.  lor  kil- 
ling deer  in  an  enclosed  park  with- 
out leave  of  the  owner,  it  lies  upon 
the  prosecutor  to  prove  that  such 
consent  was  not  given.  Rex  v.  T. 
Rogers,  2  Cajnpb.  654.  Law- 
rence, J.  Worcester,  1811. 

And  see  Banks  v.  Peckham,  Lill. 
Ent  302. 

28.  Where  die  property  in  goods 
might  have  been  easily  known, 
there  can  be  no  conviction  on  a 
count  laying  it  in  persons  unknown. 
Rex  v,  Robinson,  Holt-  595*Rieh- 


thougb  a<K  taken  wh&Hy  m  the 
prisoner'*  presence,  are  admissible 
if  the  party  wps  re-swore,  and  the 
depositions  read  and  signed  in  bis 
j  presence.  R.  v.  Stakh,  8  Stark. 
208,  and  Hob,  614.  Richards,  C. 
B.  Newcastle,  1 81 7« 


FISHERY. 

• 

(And  see  ante,  Evipsmce,  pL  32, 
post,  PixADurd,  D.) 

1.  A  man  may  prescribe  for  a 
several  fishery  in  a  navigable  river, 
as  appurtenant  to  a  manor,  without 
shewing  a  grant  from  the  crown. 
^Rogers  and  another  v.  Allen,  1 
Campb.312.  Heath,  J.Chelms- 
ford, 1811. 

And  see  Kinnersley  v.  Orpe, 
Dougt.  56  ;  Anon.  Hardres.  407 ; 
Keilw.53.pl.  11.  MSS.  D.  198. 

2.  A  several  fishery  in  a  naviga- 
gable  river  is  divisible.  It  may  be 
abandoned  to  the  public  as  to  the 
taking  of  floating  fish,  and  preserv- 
ed as  to  the  dredging  for  oystejrs. 
Ibid. 

Sed  vide  Hard.  407. 


FOREIGN  ATTACHMENT. 


A.   To  WHAT    PERSONS 
EXTENDS. 


THE  CUSTOM 


{a)  In  respect  of  residence. 
(b)  In  respect  of  their  relafan  to  At 

suit. 

B.  BOW  AVAILABLE  IV  COLLATERAL 
PROCEEDINGS. 


■*« 


ards,C.  B.  Durham.  1817. 
29.  Deport***  of  the  deceased, 


A.  To  WHAT  PERSONS  TBS  CUSTOM 

EXTENDS. 

« 

A.  (a)  In  respect  of  residence. 

1.  The  parties  must  be  midfcnt 
in  London.    Wd  Barry  more,  ad- 
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18? 


mimstrattt*  v.  Taylor,  1  Esp.  327. 
Kenyan,  C.  J.  1795. 

Ae*  North  v«WiMfc^tLtit*. 
977.  984 ;  Hera  v.Stubbers,  Latch. 
308. 1  Roll.  Ab.  554,pl.  4 ;  Frump- 
tea  v.  Pettis,  3  Lev.  23. 

Sed  vide  Jenjc*  139,  first  resolu- 
tion. Andrews  v.  Clarke,  Comb. 
109;  Malltim  v.  Heme,  8  Show. 
507,  (492). 

2.  The  sending  of  goods  from  a 
ihop  ia  London,  to  be  put  on  board 
a  vessel  lying  beyond  the  bounds 
of  the  city,  is  a  sufficient  delivery 
to  a  foreign  vendee  within  the  city, 
to  give  the  mayor's  court  jurisdic- 
tion. Huxham  v.  Smith,  2  Campb. 
49.    Ellenborougb,  C.  J.  1809. 

And  see  Moravia  v.  Sloper,  Wil- 
les,  30,  ibid.  36,  n j  Morris  v.  Lud- 
ktin,  2  H.  Bla.  362  5  Banks  v.  Self, 
5  Taunt.  934. 

A.  (b)  In  respect  of  their  relations  to 

the  suit. 

3»  Semble  that  a  debt  due  to  the 
estate  of  a  deceased  person,  cannot 
be  attached.  Lord  Barrymore, 
administrator,  v.  Taylor,  1  Esp. 
327.    Kenyon,  C.J.  1795. 

Sed  vide  Marshall  v.  Wilkinson, 
Dyer,  246,  a. ;  Spink  v.  Tenant,  1 
RqIL  Rep.  105 ;  Hodge  v.  Cox, 
Cro.  EI.  643 ;  Smith  v.  Ridges,  T. 
Jones,  165  ;  Horsey  v.  Turges,  1 
Lev.  307.  S.  C.  more  fully  repor- 
ted, Vent.  Ill;  Masters  v.  Lewis, 
Skinner,  516.  S.  C.  3  Salk.  49.  S. 
C  1  Lord  Raym.  56 ;  Fisher  v. 
Lane,  2  Bla.  834.  S.  C.  more  ful- 
ly reported,  3  Wils.  297. 

B.  HOW  AVAILABLE   IN    COLLATERAL 
PROCEEDINGS. 

4.  To  shew  that  the  defendant 
has  paid  a  sum  of  money  to  a  cred- 
itor of  the  plaintiff,  as  garnishee  of 
the  process  from  the  mayor's  court, 
the  record  of  the  judgment  with 
an  entry  of  satisfaction  is  conclu- 


sive. Huxham  v.Smith,  2  Campb. 
1 9.    ft  lenborough,  C.  J.  1 809. 

5.  And  no  evidence  of  collusion 
between  the  plaintiff  in  the  attach- 
ment and  the  garnishee  can  be  ad- 
mitted.   Ibid* 

And  see  AfrDaniel  v.  Hughes,  3 
East,  367  $  Turbill'a  case,  1  Saund. 
67,  n.  (1).  Parrot  v.  Benn,  Barnes, 
195. 

6.  But  such  record  is  only  pre* 
sumptive  evidence,  that  the  debt 
for  which  the  former  action  tra* 
brought,  arose  within  thejurisdio 
tion  of  the  mayor's  court.     Ibid. 

And  see  Andrews  v.  Clarke, 
Garth.  25, 6. 


FOREIGN  JUDGMENTS. 

A.   HOW  PROVED. 

B.  When  binding* 


A.  HOW  PROVED. 

1.  In  an  action  on  a 
judgment  it  is  not  sufficient  to  prove 
the  judge's .  hand-writing  without 
proof  of  the  seal.  Henry  r.  Adfey, 
4  Esp.  229.    Ellenborougb,  C.  J. 

1803. 

And  the  court  of  K.  B.  concur- 
red with  the  chief  justice.  3  East, 

221. 

2.  Or  it  must  be  proved  that  the 
court  has  no  seal,  and  that  the  doc- 
ument produced  was  authentka* 
ted  in  the  usual  manner.  Alves-v. 
Bunbury,  4  Campb.  28.  Ellen- 
borough,  C.J.  1814. 

And  see  Walker  v.  WHter,Dougl. 
1 ;  Collins  v.  Lord  Mathew,  5  East 
473,  S.  C.  1  Smith,  25. 

3.  If  the  court  has  a  seal,  though 
old  and  disused,  it  cannot  certify 
Without  seal.  Cavan  v.  Stewart,  1 
Stark.  525.  Ellenborougb,  C.  J. 
1816. 

4.  Judgment  in  C.  P.  in  the  is* 
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land  of  Tobago,  sufficiently  proved 
by  a  copy  of  the  judgment,  and  by 
a  witness,  who  had  been  resident 
in  the  island,  swearing  to  the  hand- 
writing  of  the  chief  justice,  and 
saying  that  he  would  have  acted 
under  the  seal  appended  to  it,as  the 
Seal  of  the  island.  Buchanan  v. 
Rucker,  1  Campb.  63.  EUenbor- 
ough, C.  J.  1807. 

B.  Where  bin  ixno. 

5.  To  entitle  a  defendant  to  avail 
himself  of  a  foreign  attachment,  in 
a  colonial  court,  he  must  shew  that 
the  plaintiff  was  summoned  to  ap- 

Eear  in  the  court,  or  at  least,  that 
e  once  resided  within  the  juris- 
diction* Cavan  v.  Stewart,  ubi  m- 
fra. 

6.  Where  a  colonial  chancery 
has  decreed,  that  A.  pay  to  B.  a 
certain  sum, u  first  deducting  there- 
out A.'scosts,  to  be  taxed  by  the 
master,"  such  taxation  is  necessary, 
to  complete  the  decree.  Sadler  v. 
Robins,  1  Campb.  363.  EUenbor- 
ough, C.  J.  1 808. 

See  Hall  v.  Odber,  1 1  East,  118. 
,  7.  But  an  action  lies  here  upon 
the  decree  of  such  court  for  the 
payment  of  a  definite  sum.      Ibid. 

8.  Mo  action  can  however  be 
maintained  on  the  judgment  of  a 
colonial  court,  if  the  defendant 
were  never  served  with  process, 
and  had  no  opportunity  of  defen- 
ding the  suit,  notwithstanding  the 
practice  of  such  court  to  proceed 
upon  a  return  of"  served  by  nail- 
ing a  copy  of  the.  declaration  to  the 
court-house  door."  Buchanan  v. 
Rucker,  ubi  supra* 

And  see  post,  Jurisdiction,  pl.3. 
Fisher  v.  Lane,  3  Wils.  297, 2  Bla. 
834.  S.  C.  Ml  Daniel  v.  Hughes,  3 
East,  367, 


FOREIGN  LAWS, 

(And  see  Acnoir  on  the  case,  pi, 

72.) 

■  it    . 

1.  In  an  action  for  money  paid, 
to  prevent  the  defendant,  an  in- 
fant, from  being  arrested  in  Scot* 
land,  it  lies  upon  him  to  prove,  that 
by  the  laws  of  that  country,  his  in- 
fancy would  have  been  *  defence 
to  the  present  action,  if  it-had  been 
brought  there*  Male  v.  Roberts, 
3  Esp.  163.    Eldon  C.J.  1800. 

And  see  Mure  v.  Kaye,  4  Taunt. 
34.  As  to  arrests  for  debt  in  the 
Isle  of  Man,  see  Appendix  VII. 

2.  Where  the  validity  of  an  agree 
ment  is  impeached  by  an  objection 
founded  oh  the  written  law  of  the 
country  in  which  it  was  made,  the 
law  must  be  proved  by  the  produc- 
tion of  an  authenticated  copy. 
Clegg  v.  Levy,  3  Campb.  166. 
EUenborough,  C.  J.  1812. 

3.  S.  P.  Millar  v.  Heinrick,  4 
Campb*  155.  EUenborough, C.J. 
1812. 

4.  And  it  is  stated  to  have 
been  held,  that  the  unwrttim  law 
of  a  foreign  country,  can  only  be 
proved  by  documents  properly  au- 
thenticated. Boehtlinck  v.  Schnei- 
der, (Inglis)  assignee  of  Crane,  3 
Esp.  58.    Kenyon,  C.  J.  1799. 

And  that  the  court  of  K.  B.  re- 
fused or  discharged  a  rule  for  a 
new  trial,  moved  for  on  the  sup- 
posed admissibility  of  parol  evi- 
dence.   Ibid. 

Sed  vide  3  Campb.  1 67. 

5.  An  instrument  of  divorce  un- 
der a  seal,  purporting  to  be  that  of 
the  synagogue  at  Leghorn,  cannot 
be  given  in  evidence  without  prov- 
ing the  law  of  the  country  by  wit- 
nesses. Ganer  v.  Lady  Lanesbo- 
rough,  Peake,  17.  Kenyon,  C.  J. 
1790. 

And  see  Fremoult  v.  Dedire,  1 
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P.   Williams,  429;   Feaubert  v. 
Turst,  1  Brown,  P.  C»  38. 


FRAUDS,  STATUTE  OF, 

A.   LeASF.S. 

(a)  When  binding. 

(b)  How  aligned. 

(c)  How  surrendered. 

B.  Sale  of  lands. 

(a)  Wftaf  a  sufficient  signing. 

(b)  .tfgefit,  who  shall  be. 

C.  Sale  of  goods. 

(a)  What  shall  bt  a  sufficient  <U- 

livery. 

(b)  Signing  by  the  party,  what 

sufficient. 

(c)  Act  of  agent,  where  binding. 

D.  Promises  on  behalf,  of  third 
persons, 

..  (a)  Original  undertaking. 
(b)  Collateral  undertaking. 

E.  Will  of  lands. 


A*  Leases. 
(And  see  Landlord  and  tenant.) 
A.  (a)  When  binding. 

1.  An  indorsement  on  the  draft 
of  a  lease,  signed  by  the  intended 
lessee,  whereby  he  requests  the 
lessor  to  dispose  of  the  premises,  as 
it  will  be  inconvenient/or  him  to  fulfil 
hi*  agreement  satisfies  the  statute. 
Sbippey  v.  Dcrrison,  5  Esp.  191. 
EUeoborough,  C,  J.  1805. 

2.  A  verbal  agreement  to  take 
lodgings  from  a  future  day,  is  an 
agreement  relating  to  the  interest 
in  land,  and  may  be  abandoned 
where  there  has  been  no  part  exe- 
cution by  entering  on  the  premises, 
although  the  lessor,  before  the  time 
*  arrived  for  taking  possession, 


has,  at  thereauest  of  the  lessee,  re» 
moved  the  advertisement  of  lodg- 
ings from  hi*  window.  Inman  v. 
Stamp,  1  Stark.  13.  EUenbor- 
ough*  C.  J.  1815. 

« 

A.  (b)  How  assigned. 

3.  Assignment  of  a  lease  froift 
year  to  year,  otherwise  than  by 
deed  or  note  in  writing,  is  void. 
Botting  v.  Martin,  1  Campb.  318. 
Macdonald,  C.  B.  Sussex,  1 808. 

4 

A.  (c)  How  surrendered. 

4.  Nor  can  such  a  lease  be  sur- 
rendered to  the  lessor  by  parol; 
therefore  a  yearly  tenant  who  quits 
in  the  middle  of  a  quarter,  under 
a  verbal  licence  from  the  landlord, 
is  bound  to  pay  rent  to  the  end  of 
the  year.  Mollett  v.  Brayne  2 
Campb.  103;  Ellehborougb,  C.  J* 
1809. 

And  the  court  refused  a  rule  for 
a  new  trjal.    Ibid. 

N.  The  premises  were  unfur- 
nished apartments  in  a  house  occu- 
pied by  the  lessor.  The  tenant 
Quitted  pn  29th  December,  and 
tne  apartments  remained  unoccu- 
pied till  after  lady-day,  so  that  an- 
other year  bad  begun  without  a 
regular  notice  to  quit;  but  the  ac- 
tion was  brought  in  April.  Sw  C. 
MSS. 

5.  S.  P.  Thomson  v.  Wilson,  2 
Stark.  381.  EUenborough,  C.J. 
1818. 

And  see  Sauvage  v.  Dupuis,  S 
Taunt.  410. 

B.  Sale  of  lands* 
B.  (a)  What  a  sufficient  signing. 

6.  An  agreement  for  the  sale  of 
a  house  in  the  hand-writing  of  the 
vendor,  beginning  tt  I.  A.  B.  agree 
to  sell,  &c.  but  subscribed  only 
by  the  vendee,  is  binding  on  both 
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parties.  Knjght  v.  Crockford,  1 
Esp.  1 89..    Eyre,  C.  J.  1 794. 

S.  P.  as  tQ  a  will.  Lem*yne  V* 
Stanley*  3  Lev.  1. 

Ace.  Yin.  Inst.  Heifleccii,  292, 
n.  ?.  And  see  1  Fonbl.  Tr.  Eq. 
190.  Allen  v.  Bennet,  3  Taunt. 
169  5  Welford  v.  Beezley,  1  Wils. 
118 ;  Cooke  v.  Tombs,  2  Anst.  420. 

B.  (b)  Agent  who  shall  be* 

7.  An  auctioneer  is  not  an  agent 
for  both  parties  in  a  sale  of  lands ; 
and  an  entry  made  by  him  will  not 
bind  the  bidder.  Stanlfield  v. 
Johnson,  1  Esp.  101*  Eyr*,Q»  J. 
1794. 

8.  S.  P.  ruled  in  Walker  v.  Con 
stable,  2  Esp.  669.   Eyre,  C.  J. 
1798. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
JU&andl  Bos. and  PtiL  306. 

S.  P.  Buckmaster  v.  Hanttp,  7 
Ves.  341.  Sed  vide  S.  C.  Id  Yes. 
456,  73.  Coles  v.  Trecothkk,  6 
Ves.  254,  49*  S.  C.  1  Smith,  233, 
6! ;  Waller  v.  Hendon,  6  Yin. 
Abr.  524,  pi.  45  5  Emmtrso©  v. 
Heelis,  2  Taunt.  88, 43 ;  tiinde  t. 
WhHehouse,7  East,  559,  85.  & 
C.  3  Smith,  528, 32 ;  White  v.  Proc- 
tor, 4  Taunt.  209;  Clinan  v. 
Cooke,  1  Sch.andL.31. 

9.  Nor  is  the  rescinding  of  a 
contract  so  made,  a  sufficient  con- 
sideration for  a  new  promise. 
Walker  v.  Constable,  ubi  supra. 

See  Baker  v.  Smith,  T.  Raym. 
400,  cited,  as  to  a  promise  in  con- 
sideration of  discharging  the  de- 
fendant from  a  promise  of  marriage. 

C.  Sali  or  Goods* 

C.  (a)  What  shall  be  a  tujficienl  de- 
livery* 
(And  see  Stoppage  in  transitu, 
vendor  and  purchaser,  B.) 

10.  An  order  frflta  the  vendor 


for  the  delivery  of  goods  served 
upon  bia  ware-houjeman,  s  a  suffi- 
cient delivery  to  the  vendee. 
Searle  et  alt.  v.  Keeves,  2  Esp, 
598.    Eyre, C.J.  1797. 

IK  So  the  taking  of  a  temple  as 

Ert  of  the  bulk  sold,. is  a  partde- 
ery  within  the  statute.  Talver 
and  another  ^v.  West,  Hok,  178. 
Gibbs,  C.  J.  1816. 

1 2.  Soihe  delivery  of  such  sam- 
ple to  the  purchaser's  agent 
Klinhz  t.  Surry,  5  Esp.  267.  El* 
leob6roteb,C.  J.  1805. 

S.  P.  Hinder.  Whitetan*  7 
East,  558.     3  Smith,  528,  S.  C. 

13.  Upon  a  sale  of  wine,  ven- 
dor's clerk  cuts  off  the  spills  from 
the  casks,  and  marks  them  with  the 
purchaser's  initials  in  the  presence 
of  both  parties.  This  is  a  sufficient 
delivery.  Anderson  v#  &ot,l 
Campb.  235,  n.  EUenborough,  C 
J.  1806„ 

14.  The  shipping  of  goods  in  the 
same  manner  as  in  previous  deal- 
ings, is  aa  acceptance  and  actual  re- 
ceipt by  the  purchaser,  within  the 
statute  Of  frauds.  Hart  and  anoth- 
er v.  Sattley,  3  Campb.  538. 
Cfaambre,J.  1814. 

See  Astey  v.  Emery,  4  M.  k  & 
262. 

C.  (b)  Signing  by  the  party,  Mat 
sujficunt. 

15.  Semble,  that  the  delivery  sf 
a  bill  of  parcels,  in  which  the  name 
of  the  vendors  is  printed,  is  suffi- 
cient, Saunderson  v.  Jackson, 
and  Hankin,  3  Esp.  180.  EMon, 
C.  J.  1800. 

S.  P.  ace.  Schneider  v.  Nams, 
2  M.  &  S.  286. 

16.  At  all  events,  a  letter  signed 
by  the  vendor  referring  to  the  or- 
der, will  take  the  case  out  of  the 
statute.    Aid. 

And  die  court  of  C.  P.  disehar 
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gtd  anile  for  a  new  trial  2  Bos* 
*adPulL*38. 

Aad  see  Allen  v.  Bennet,  3 
Taunt.  169.  I  Fonb.  Treat.  Eq. 
198,Wclford  v.Beezley,  1  Wils- 1 1 8. 

17.  A  note  signed  by  the  ven- 
dor only,  and  not  specifying  the  name 
cfthe  vendee,  is  insufficient.   Cham- 

km  v.    Plummer,  5    Esp.   240. 
"aosfield,  C.  J.  1805. 
And  the  court  discharged  a  rule 
for  setting  aside  nonsuit.     1  N.  R. 
3*1. 

As  to  the  second  point,  see  Eger- 
too  v.  Matthews,  6  East,  307.  Selw. 
N.  P.  773,  n.  13.  Allen  v.  Ben- 
net,  3  Taunt.  169. 

18.  Where  several  pieces  of 
goods  are  bought  at  the  same  time, 
out  at  separate  prices,  and  the 
purchaser  writes  his  name  upon 
oae  of  the  nieces  for  the  purpose  of 
deaoting  that  he  has  bought  h,  the 
tale  is  binding  for  the  piece  that  is 
marked,  but  not  for  the  others. 
Hodgson  v.  Le  Bret,  1  Carapb. 
533,    Ellenborpugh,  C.  J.  1808. 

19.  Where  toe  same  broker  is 
employed  by  seller  and  buyer,  the 
tatty  in  the  broker's  book,  signed 
by  him,  binds  the  bargain.  Nei- 
ther party,  therefore,  can  disaffirm 
the  contract  by  refusing  to  accept 
from  the  broker  the  bought  and  told 
notes,  which  are  merely  copies  of, 
such  entry.  Herman  v.  Neale,  2 
Campb.  337.  EQenborougb,  C.  J. 
1809. 

30.  But  where  the  vendor  coun- 
termands the  authority  of  the  bro- 
ker before  the  contract  is  reduced 
iato  writing,  though  after  a  verbal 
agreement  for  the  sale  of  the  goods, 
»o  action  will  he  for  the  non-deliv- 
er7-  Farmer  v.  Robinson,  2 
Campb.  339,  n.  Ellenborough,  C. 
J.  1803. 

C  (c)  Act  of  agent,  where  bindings 

91.  A  memorandum  made  .by 


the'  vendor's  btoker,  with  the 
bought  and  sold  notes  copied  there- 
from, and  delivered  to,  and  accep* 
ted  by,  each  party,  will  bind  both. 
Rucker  v.  Cammeyer,  1  Esp.  105. 
Kenyon,  C.  J.  1 794. 

S.  P.  Hinde  v.  Whitehouse,  -7 
East,  559, 69.  S.C.  3  Smith,  528, 36. 
And  see  Simon  v.  Metivier,  1  B)a. 
599.  S.  C.  3  Burr.  1921 ;  Cooper  v. 
Smith,  15  East,  105, 8 ;  Blagden  v. 
Bradbear,  12  Yes.  466, 72 ;  Buck- 
master  v.  Harrop,  13  Yes.  456,  72, 
3;  6  Yes.  782;  8  Yes.  250. 

22.  And  semble,  that  a  broker's 
bought  and  sold  notes  bind  the 
parties,  without  an  entry  in  the 
broker^  book.  Dickenson  v.  Lil- 
wal  and  others,  1  Stark.  1 28.  El- 
lenborough, C  J.  1815. 

23.  If  the  agent  of  the  vendor 
is  entrusted  by  both  parties  with 
the  drawing  up  of  the  terms  of  the 
contract,  his  signature  will  bind  the 
vendee.  Hicks  v.  Hankin,  4  Esp, 
1 1 4.    Heath,  J.  Hertford,  1 802. 

24.  A.  is  instructed  by  B.  and 
C.  to  act  as  their  broker  in  a  trea- . 
ty  for.  the  purchase  and  sale  of 
sumach.  B.  afterwards  tells  A. 
that  he  has  concluded  the  bargain, 
and  directs  him  to  prepare  the 
bought  and  sold  notes,  which  are 
forwarded  to  the  parties  according* 
ly.  C.  does  not  return  the  note,  but 
in  the  course  of  two  days  expressed 
his  regret  at  having  sold  the  su- 
mach, A.'s  authority  continued 
down  to  the  time  of  his  minuting 
the  agreement.  Chapman  v.  Pai* 
trklge,  5  Esp.  256.  Mansfield,  C, 
J.  1 805. 

25.  Defendants  employed  an 
agent  to  purchase  prise  goods,  and 
the  auctioneer  wrote  the.- agent's 
initials,  with  the  prices  in  the  prin- 
ted catalogue,  against  the  lots  sold 
to  him.  The  defendants  after- 
wards wrote  to  the  agent  recogniz* 
<ing  the  purchase.    Held,  that  the 
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entry  in  the  catalogue,  coupled  I 
with  the  defendant's  letter,  consti*  I 
tuted   a    sufficient    memorandum  | 
within  the  statute.    Phillimore  and 
others  v.  Barry  and  another,   1 
Campb.  51 3.    Ellenborough,  C.  J. 
1808. 

Ace.  Allen  v.  Bennet,  3  Taunt, 
169.  And  see  Saunderson  v.  Jack- 
son, 2  B.  &  P.  238 ;  Egerton  v. 
Matthews,  6  East,  307.  S.  C«  2 
Smith,  389;  Champion  v.  Plum- 
mer,  1  N.  R.  252. 

26.  A  vendor,  writing  the  con- 
tract of  sale  under  the  dictation  of 
the  vendee,  is  not  an  authorized 
agent  for  the  latter,  within  the 
Cleaning  of  the  statute.  Wright  v. 
Dannah,  2  Campb.  203.  Ellen- 
borough,  C.  J.  1 809. 

And  see  Cooper  v.  Smith,  15 
East,  103. 

D.  Promises  on  behalf  of  third 

persons. 

(And  see  Agreement,  A.  (b).) 

D.  (a)  Original  undertaking* 

26.  Where  the  vendor  refuses 
to  deliver  goods  on  the  credit  of 
the  vendee,  and  a  stranger  under- 
takes absolutely  to  pay  the  amount, 
the  promise  need  not  be  in  writing- 
Croft  v.  Small  wood,  1  Esp.  12). 
Eyfe,C.  J.  1793. 

And  see  Matson  v.  Wharam,  2 
T.  R.  80;  Anderson  v.  Hayman, 
1  H.  Bla.  120  ;  Legge  v.  Gibson, 
Selw.  787,  n. ;  Sadler  v.Paine,  Sav. 
123.     Fitzg.  302. 

27.  An  accommodation  accept- 
or, who  defends  an  action  at  the 
request  of  the  drawer,  may  recover 
the  costs,  as  money  paid  to  the  use 
of  the  latter,  without  an  undertak- 
ing in  writing.  Howes,  v.  Martin, 
1  Esp.  162.     Kenyon,  C.  J.  1794. 

28.  Where  a  coachmaker  who 
has  a  lien  upon  a  carriage  for  re- 
pairs, delivers  it  up  to  a  thipd  per- 


son On  a  promise  to  pay  the  char- 

Ss,  it  is  not  within  the  statute.  • 
oulditch  et  alt.  v.  Milne,  3  Esp. 
86.     Eldon,C.J.  1800. 

29.  A.  having  eoods  in  his  pos- 
session which  are  liable  to  a  dis- 
tress for  rent  due  from  B.,  promises 
the  landlord  to  pay  the  rent.  No 
writing  is  necessary.    Ibid. 

And  see  Tomlinson  v.  Gill,  Amb. 
330 ;  Read  v.  Mash,  1  Wils.  305; 
Williams  v.  Leaper,  3  Burr.  1886. 
S.  C.  2  Wils.  308 ;  Castling  v.  Au- 
bert,  2  East,  325 ;  Barrel!  v.  Trus- 
sell,  4  Taunt.  117. 

D.  (b)  Collateral  undertaking. 
(And  see  post,  Merger,  pL  1.) 

30.  A  promise  by  the  indorser 
of  a  dishonored  note  to  indemnify 
the  holder  if  he  will  sue  the  draw- 
er, is  within  the  statute.  Winck- 
worth  v.  Mills,  2  Esp.  484.  Ken- 
yon, C.  J.  1796. 

Sed  vide  Read  v.  Nash,  1  Wib. 
305. 

31.  A  person  pretending  to  b» 
authorized  by  an  election  commit- 
tee, orders  a  tavern-keeper  to  eiw 
tertain  voters,  and  promises  ver-< 
bally,  to  see  him  paid.  He  can- 
not be  sued  upon  the  promise ;  or 
for  goods  sola ;  but  is  liable  to  an 
action  on  the  case  for  themisrepre* 
sention.  Thompson  v.  Bond,  1 
Campb.  4.  Ellenborough,  C.  J* 
1807. 

And  see  Vendor  aot>  Purcha- 
ser, C.  post. 

32.  *1  guarantee  the  payment 
of  any  goods,  which  J.  S.  deliver 
to  J.  N.w  contains  a  sufficient  stat* 
men  toft  he  consideration,  though 
no  cross  action  would  lie  for  the 
non-delivery  of  the  goods.  Stapp 
(or  Stedt)  v.  Lill,  1  Campb.  24* 
Ellenborough,  C.J.  1808. 

And  the  court  of  K.  B.  refused 
a  rule  for  setting  aside  the  ver- 
diet.    Ibid,  and  9  East.  348* 
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33.  S.  P.  admit:  Warrington  et 
alt.  v.  Furber  and  Warrington,  6 
Esp.  89.  Ellenborough,  C.J.  1807. 

34.  But  a  written  proposal  to 
pay  a  moiety  of  the  deot  of  anoth- 
er, if  the  creditor  will  on  the  mor- 
row discharge  the  debtor,  was 
held  not  to  be  binding,  unless  the 
proposal  were  accepted  in  writing. 
Gaunt  v.  HH1, 1  Stark.  10.  Ellen- 
borough,  C.J.  1815. 

E.  Will  or  lands. 

35.  To  prove  the  execution  of  a 
will  of  lands,  it  is  prima  facie  suffi- 
cient to  call  one  of  the  subscribing 
witnesses.  Doe  d.  Stutsbury  ux. 
etalu  v.  Smith  etux.  1  Esp.  391. 
Kenyon,  C.  J.   1795. 

Ace.  Longford  v.  Eyre,  1  P. 
Wms.  741.  And  see  Holdfast  v. 
Dowsing,  2  Stra.  1953.  S.  C.  1  Bla. 
8.  Bull.  N.  P.  264 ;  Gilb.  Ev.  69 ; 
Dyrell  v.  Glasscock,  Skinn,  413. 


GAME. 

A.  Penalties. 

(a)  Where  they  attach. 

(b)  How  recoverable. 

B.  Gamekeeper. 

A.   Penalties. 

A.  (a)  Where  they  attach. 

1.  An  unqualified  person  killing 
game  by  accident,  incurs  no  pen- 
alty. Molton  v.  Cheesely,  1  Esp. 
123.     Duller,  J.  1788. 

2.  SeeuSi  if  he  afterwards  carry 
away  the  game.    Ibid. 

3.  Only  one  penalty  can  be  re- 
covered under  5  Ann,  cap.  14.  for 
one  act,  though  such  act  be  in  con- 
travention of  distinct  branches  of 
statute.    Ibid. 

25 


Ace.  Rex.  v.  Lovett,  7  T.  R. 
152.  And  aee  an  observation  on 
the  principal  case,Seiw;  840,  and 
10  East,  21  n. 

See  also  Marriott  v.  Shaw,  1 
Comyns's  Rep.  274 ;  Regina  v. 
Matthews,  10  Mod.  26  ;  Creppe  v. 
Durden,  Cowp.  640;  Brooke  v. 
Milliken,  3  T.  R.  509;  Rex  v. 
Bleasdale,  <*  T.  R.  809 ;  Rex  v. 
Swallow,  8  T.  R.  284 ;  post,  Penal 
<*moN,  A.  (g);  MSS.  D.  7a 

4.  The  penalty  of  50/.  under  25 
Geo  &.  cap.  10  and  15,  did  not  at- 
tach upon  a  mere  refusal  to  pro- 
duce the  certificate.  The  party 
must  also  have  refused  to  give  his 
name  and  residence.  Molton  v. 
Rogers,  4  Esp.  215.  EUenbor- 
ough, C.  J.  1802. 

And  see  52  Geo.  3.  cap*  93 ; 
Sched.  L.  rule  11,  12, 13,  16. 

5.  An  unqualified  person  may 
join  one  who  is  qualified,  provided 
he  be  not  himself  a  principal  using 
his  own  dogs.    Ibid. 

5.  P.  Lewis  v.  Taylor,  16  East, 
49. 

6.  And  where  the  unqualified 
perton  comes  into  the  field  with  his 
own  dogs,  the  penalty  does  not  at- 
tach, if  the  dogs  were  brought  there 
on  a  loan  to  the  qualified  sports* 
man.    Ibid. 

7.  But  the  defendant  must  give 
satisfactory  proof  of  the  qualifica- 
tion of  the  person  he  joins.  Clarke 
v«  Broughton,  3  Campb.  328,  El- 
lenborough,  C.  J.  1813. 

N.  But  stat.  52  Geo.  3.  cap.  93. 
sched*  L.  requires  certificate*  to  bfc 
taken- out  by  all  persons.  a*ri?fin£, 
in  any  manner,  in  the  taking  or  kil- 
ling of  game,  fee,  ( 

A.  (b;  How  recoverable.  ' 

■ 

8.  Whilst  the  law  gave  part  of 
the  penalty  for  killing  game  to  the 
poor  of  the  parish,  the  name  of  the 
parish  was  matter  of  substance; 
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bat  die  whole  penalty  being  given 
tothe  informer,  by  2  Geo.3.  cap.1 9. 
a.  5.  the  pariah  stated  in  the  decla- 
ration is  now  considered  merely  as 
a  venue ;  and  the  offence  may  be 
shewn  to  have  been  committed  in 
anyetberpariah  within  the  county. 
Clark  v.  Taylor,  3  Esp.  81 9.  Ken- 
yon,  C  J.  Hertford,  1800. 

B.  GaMkuepjer. 

9.  Under  3  Geo.  1.  cap.  11.  s,*. 
it  *ias  not  necessary  that  a  deputa- 
tion to  an  unqualified  gamekeeper, 
not  being  a  servant  to  the  lord, 
should  express  that  he  was  appoin- 
ted to  take  and  kill  the  game  for  the 
soie  we  of  the  lord*  Spurrier  v. 
Vale,  1  Campb.  457.  Macdonald 
C.  B.  Chelmsford,  1 808,  and  K.  B. 
1808. 

10.  And  the  presumption  of  law 
would  beth^t  be.  was  appointed 
for  that  purpose  until  the  contrary 
appeared.    Ibid* 

1 1.  Under  this  act  corporations 
were  not  excluded  from  appointing 
unqualified  persons  to  be  game* 
keepers,    ibid* 

N.  These  questions  are  set  at  rest 
by  48  Geo.  3.  cap.  U3.  sect.  2. 


GAMING. 

A.  Gaming  contract,  when  valid. 

(a)  Action*  when  maintainable 

on  original  contract* 

(b)  On  a  collateral  contract. 

B.  Gam-no  contract,  when  void. 

(a)  At  common  lav* 

(b)  By  statute* 

C*  Contract,  how  avoided. 

(a^  By  action* 
(h)  Ifyplea. 


A*  Grave  ooamacY,  wanr  valid. 

A.  (a)  Action*,  when  maintainable  on 
(he  original  contract* 

U  Where  A.  bete  1001.  that  he 
will  .trot  two  horses  16  miles  intwa 
hoars,  be  «ay  divide  the  labour 
between  the  two  horses  m  any  Ban- 
ner be  thinks  proper*  Robaon  v. 
Hall,  Peake,  1 27.  Keny  on,  C.  J. 
1793. 

N.  No  observation  seems  to  have 
been  made  on  the  illegality  of  the 
wager;  though  it  appears  to  have 
been  objectionable,  as  well  in  res- 
pect of  the  amount,  as  of  the  sub* 
ject  oiatter.  See  Blaxton  y.  Pye, 
2  Wils.  309  ;  Clayton  v.  Jennings, 
2  Ma.  706  ;  Ximenea  v.  Jaquea,  6 
T.  R.  499 ;  Whaky  v.  Pajot,  2 
Bos.  &  Pub  51. 

2.  Money  fairly  won  at  all  fours 
may  be  ifecoverea  where  the  sums 
won  and  lost  in  the  course  of  the 
sitting,  at  no  time  exceed  10/.  But 
ling  v.  Frost,  1  Esp.  235.  Kenjon, 
C.  J.  1 794. 

N.  This  is  stated  to  have  been 
considered  as  an  action  of  the  first 
impression ;  but  see  Eggleton  v. 
Lewin,  3  Lev*  118;  Snerbon  v. 
Colbach,  2  Vent.  1 75  ;  Whitgrave 
v.  Chancey,  1  Lutw.  1 80,  in  which 
it  was  decided  that  a  general  indeb- 
itatus would  not  lie. 

3.  So  an  action  will  lie  upon  a 
wager  of  four  guineas  against  six, 
upon  a  bond  fat  horse  race ;  such 
race  being  for  50/.  or  upwards. 
M'Allesterv.  Haden,  2  Campb. 
438.    Lawrence,  J.  Stafford.  1810. 

Ace  dtdum/*rLord  Keny  on,  3 
T.  R.  706. 

And  see  Blaxton  v.  Pye,  2  Wils. 
309  ;  Johnson  v.  Bann,  4  T.  R«  1 ; 
Whaley  v.  Pajot,  2  Bos.  &  PuK  5  K 

4.  An  action  may  be  maintained 
on  a  wager  of  a  rump  and  dozen*  on 
the  ages  of  the  parties.  Hussey 
v.  Crlckett,  3  Campb,.  168.  Man* 
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field,  G  Jv  1111,  and  C.  P.  EL 

6.  And  if  a  dnaer  be  ordered 
by  a  person  authorised  by  the  res- 
pective parties,  and  the  winner  pa y 
the  amount  of  the  tavern  bill,  it  is 
money  paid  to  the  ate  of  the  loser. 
JuwL 

8.  Horses  to  ran  for  sweepstakes 
to  be  entered  before  31st  March  ; 
all  disputes  to  be  decided  by  the 
stewards;  who  pronounce  in  fa- 
tour  of  a  horse  entered  1st  ApriL 
la  an  action '  against  the  clerk  of 
the  coarse,  by  the  owner  of  a  horse 
entered  in  time,  the  court  will  not 
open  the  award  of  the  stewards, 
unless  fraud  or  partiality  can  be 
shewn.  Milburnev.  Oliver.  El- 
lenborough,  CJ.  Guildhall^Decem- 
ber,l8IO.     MSS. 

7.  A  party  laying  a  wager  on 
the  identity  of  a  third  person,  can- 
net  set  it  aside  on  the  ground  that 
the  opposite  pactjr  had  received 
etrfmn  information  that  he  was 
mistaken.  Bland  v.  Collett,  4 
Campb.157*    Gibbs,C.  J.  1815. 

8.  And  it  is  too  late  for  him,  on 
discovering  his  mistake,  to  counter- 
mand the  authority  of  the  stake- 
holder to  pay  over  the  money  bet- 
ted.   Ibid* 

A.  (b)  Upon  a  collateral  contract. 

9.  Money  lent  upon  a  parol  con- 
tract for  the  purpose  of  gaming,  is 
recoverable  in  assumpsit.  Wetten- 
hall  v.Wood,  1  Esp.  18.  Ken- 
yon,  C.J.  1793. 

S.  P.  Barjeau  v.  Watmsley,  2 
Sura.  1249 ;  Robinson  v.  Bland,  1 
Bia.234,47,  60,  J,  2.  S.  C.  2 
Burr.  1077,80. 

Ace.  Alcinbrook  v.  Hall,  2  Wils. 
309;  Vaughan  v-  Whitcomb,  2 
N.  R.  419. 

10.  A.,  having  laid  a  wager  with 
B.,  admits  C.  to  a  share  ;  A.  wins 
and  pays  C.  his  proportion ;  but  be- 


fore any  thine  is  paid  by  B.  hade* 
strays  himself.  A.  flay  recover 
back  the  payment  from  C  SHnp» 
bod.  v.  Bliss,  Holt,  873.  Gibba>  C. 
J.  1816. 

B.  GUlOffa  CMTftACT  WR*  VOfl*.    • 

B.  (a)  At  common  law. 

IS.  A  wager  upon  the  con- 
tingency of  a  peace  between  this 
country  and  a  state  with  which  it 
is  at  war,  is  illegal*  Lacamssade 
v.  While,  2  Esp.  629.  Kenyon,  C. 
J.  1798. 

&  C.  7  T.  R.  535.  S,  F.  Foster 
v.  Thackery,  1  T.  R.  51  n. ;  Al- 
bert v.  Walsh,  3  Taunt.  967. 

And  see  Gilbert  v.  Sykes,  M 
East,  160. 

Sed  vide  Dupays  v.  Shepherd, 
12  Mod,  816. 

13.  The  judge  at  nisi  priua  will 
slop  the  trial  of  a  cause  where,  up- 
on the  opening  of  the  pleadings*  it 
appears  that  the  point  in  issue  is  a 
wager  on  a  question  of  law,  in  which 
the  parties  have  no  interest.  Hen- 
kin  v.  Gerss,  2  Campb.  409.  Ei- 
lenborough,  C.  J.  and  K.  B.  E. 
1810. 

S.  C.  12  East,  248.  And  see 
Brown  v.  Leeson,  2  H.  Bl.  43 ; 
Grantham  v.  Hawley,  Hob.  132  ; 
Good  v.  Elliott,  3  T.K.  693 ;  Anon. 
Bunb.  1 7  ;  Micklefiekt  v.  Hepgin, 
l  Ansu  133. 

14.  An  action  cannot  be  main- 
tained on  a  wager  which  involves 
ludircous  inquiries,  tending  to  the 
degradation  of  courts  of  justice. 
Squires  v.Whisken,  3  Campb*  140. 
Ellenborough,  C,  J.  1811. 

15.  Or  upon  a  wager  whether  an 
unmarried  woman  will  be  deliver* 
ed  of  a  child.  Ditchburn  v.  Gold* 
smUh,4Camp»152.  Gibbs,CJ.1915. 

B.  (b)  By  staiutt. 

16.  A  cock-fight,  a*d  wise  quenfr* 
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1  y  a  wager  on  the  event,  are  illegal. 
No  action  will  lie  therefore  to  re- 
cover the  amount  of  such  wager. 
Squires  v.  Whisken,  3  Campb.  1 40. 
Ellin  borough,  C.J.  1811. 

Ace.  4  Com.  Dig.  Justices  of  the 
Peace,  B.  42.  And  see  1 1  Co.  89  b. 

C.  Contract,  how  avoided. 
C.  (a)  By  action* 

17.  Held,  that  money  paid  by 
one  party  to  an  illegal  wager  to 
the  other,  might  be  recovered  after 
the  event  has  been  decided  against 
the  plaintiff.  Lacaussade  v.  White, 

2  Esp.  629.     Kenyon,  C.  J.  1 798. 
And  the  court  of  K.  B.  refused 

a  rule  to  6et  aside  verdict.  Ibid. 
and  7  T.  R.  535. 
.  Sed  vide  Howson  v.  Hancock, 
8  T.  R.  575;  Vandyck  v.  Hewitt, 
1'East,  96,  8 ;  Lubbock  v.  Potts,  3 
Smith,  401 ;  Oom  v.  Bruce,  12 
East,  225, 6 ;  Clayton  v.  Dilly,  4 
Taunt.  165.  Ante,  Assumpsit,  pi. 
84.     Post,  Insurance,  pi.  74. 

C.  (b)  By  plea. 

1 8.  Where  the  defendant  pleads, 
in  avoidance  of  a  bond,  that  it  was 
given  to  secure  money  won  at  a 
certain  game,  called  faro,  the  partic- 
ular game  is  part  of  the  issue,  and 
must  be  proved.  Mazzinghi  v. 
Stephenson,  1  Campb.  291.  Mans- 
fild,  C.  J.  1808. 

*  And  see  Cal bourne  v.  Stock- 
dale,  1  Stra.  495. 


GAOLER. 


A.  Liability,  ton  extortion. 

(a)  CbiL   ' 

1.  Money  had  and  received  will 
lie  against  a  gaoler  who  takes  from 
a  prisoner  a  larger  sum  for  a  bed 
than  is  allowed  by  the  printed  reg- 


ulations of  the  magistrates,  .though 
such  overcharge  may  have  beeu 
sanctioned  by  custom,  the  accounts 
passed  by  the  justices,  and  the  a- 
mount  paid  over  to  the  use  of  the 
county.  Miller  v.  Aris,  3  Esp. 
23 1 .  Kenyon,  C.  J.  1 800. ; 
S.  C.  Selw.  88  n. 


IMPRISONMENT. 


(And  see  ante,  Action,  pi  12;  Ac- 
tion ON  THE  CASE,  A.    (g)  \  pOSt, 

Officer,  B. ;  Trespass,  A.) 

A.  What  amounts  to  an   imprison- 
ment. 

B.  When  Justifiable. 


A.  What  amounts  to  an  imprison- 
ment. 

1*  A  warrant  of  commitment 
against  a  party  previously  in  cus- 
tody is  not  an  imprisonment,  ex- 
cept where,  in  consequence  of  such 
warrant,  he  is  confined  to  narrow- 
er bounds.  Crowley  v.  Impey 
and  others,  2  Stark.  261.  Ellen- 
borough,  C.  J.  1 8 1 7. 

2.  The  giving  of  a  party  in 
charge  to  a.  constable,  who  does 
not  take  possession  of  his  person, 
will  not  support  an  action.  Simp- 
son v.  Hill,  1  Esp.  431.  Eyre,  C. 
J.  1795. 

3.  If,  while  B.  is  in  the  act  of 
unlawfully  putting  A.  in  iron?,  C. 
commit  an  assault  upon  the  latter, 
he  is  guilty  of  the  false  imprison- 
ment jointly  with  B.  Boyce  v.' 
Douglas,  1  Campb.  60.  Ellenbor- 
ough,  C.  J.  1 807. 

B.  When  Justiciable. 
(And  see  ante,  Felony,  pi.  21.) 

4.  A.  being  in  the  custody  of  a 
watchman,  B.  encourages  him  to 
resist.    This  will  justify  the  im- 
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prisonment  of  B.  White  y.  Ed- 
munds and  others,  Peake,  89. 
Kenyon,  C.J.  1791. 

5.  A  sheriff  is  not  bound  to  set 
at  liberty  a  party  'arrested,  unless 
he  receive  a  written  discharge 
from  the  plaintiff,  Taylor  v.  Bran- 
der  and  Tebbs,  sheriffs  of  London, 

1  Esp.  45.     Kenyon,  C.  J.  1 793. 
And  see  Withers  v.  Henley,  1 

Roll.  Rep.  241,  2;  Waklert  v. 
Vessey,  Latch.  17, 19.    Sed  vide 

2  Inst.  382. 

6.  After  receiving  such  dis- 
cbarge, he  may  detain  the  party  a 
reasonable  time,  to  search  the  of- 
fice for  other  writs  against  him. 
IbuL 

And  see  Withers  v.  Henley,  Cro. 
Jac.  S.  C.  1  Roll.  Rep.  240. 

7.  And  24  or  26  hours  will  not 
be  considered  an  unreasonable  de- 
lay.   Ibid. 

8.  The  officer  is  not  bound  to 
make  the  search  until  the  written 
discbarge  arrives.    Ibid* 

Stringar  v.  Stanlack,  Cro.  EL 
404. 

9.  Talking  loudly  in  the  street  is 
not  an  offence  which  will  justify  a 
watchman  in  taking  the  party*  into 
custody.  Hurdy  v.  Murphy  and 
Wedge,  1  Esp.  294.  Eyre,  C.  J. 
1795. 

10.  And  the  watchman,  and  a 
constable  who  adopts  his  acts, 
may  be  sued  jointly  for  the  im- 
prisonment.   Ibid* 

11.  Semble,  that  the  captain  of 
an  Indiaraan  may  imprison  a  pas- 
senger who  refuses  to  take  the  sta- 
tion assigned  to  him  on  the  ap- 
proach of  an  enemy.  Boyce  v. 
Bayliffe;  1  Campb  60.  Ellcnbor- 
ough,  C.  J.  1 807. 

Ace.  diet,  per  Heath,  J.  3  B.  & 
P.  616. 


INFANT. 


(And  see  Manning's  Exch.  Pro. 
139,500.) 

A.  Where  bound  by  act  during 

SON  AGE. 

t 

B.  Where  liable  to  actio*. 

(a)  For%  money  embezzled. 

(b)  For  necessaries. 

(c)  On  other  .contracts. 

(d)  Upon  new  promise. 

C.  Plea  or  infancy. 

(a)  How  supported* 
(a)  Where  waved. 

D.  Guardian  or  record. 
(a)  How  far  liable  for  costs* 

A.  Where*  bound  by  act  burin* 

NONAGE. 

1.  The  attorney  for  the  plaintiff 
in  ejectment,  brought  on.  the  de- 
mise of  an  infant,  makes  a  bond  fr 
dt  compromise  with  the  tenant,  who 
thereupon  attorns  to  the  infant. 
The  latter  at  full  age  cannot  bring 
a  new  ejectment  withoiit  notice. 
Doe  d.  Miller  v.  Noden,  2  Esp.  530. 
Kenyon,  C.  J.  1797. 

2.  Though  he  should  have  done 
no  act  to  ratify  the  compromise. 
Ibid. 

B.  Where  liable  to  action. 

B.  (a)  For  money  embezzled. 

2.  Semble,  that  assumpsit  Kes 
against  an  infant  for  money  embez- 
zled by  him*  Bristow  and  others, 
assignees,  &cv.  Eastman,  Peake, 
223,  and  1  Esp.  1 72.  Kenyon,  C. 
J.  1794. 

B.  (b)  For  necessaries. 

4.  Infant  is  not  liable  for  money 
lent,  though  laid  out  in  the  pur- 
chase of  necessaries.    Probart  v. 
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Knouth,  2  Esp.  47f,  n»  Buller  J. 
1783. 

&  Or  won  a  bill  of  exchange, 
accepted  for  necessaries*  Wil- 
liamson v.  Watts,  spinster,  1  Camp* 
553.     Mansfield,  C.  J.  1 808. 

Sed  vide  Williams  v.  Harrison 
and  another,  Carth,  160;  True- 
man  v.  Hurst,  1  T.  R.  40.  See  al- 
so Fisher  v.  Mowbray,  8  East,  330. 

6.  But  the  infancy  of  the  drawer 
does  not  affect  the  rights  of  third 
persons  inter  h.  Taylor  v.  Croker, 
4  Esp.  187.  Ellenborough,  C.  J. 
1803. 

Ace.  Haly  v.  Lane,  2  Atk.  1 82. 
Vide  tamen,  Jeune  v.  Ward,  3 
Stark.  330. 

7.  It  furnishes  no  defence  for 
the  acceptor  in  an  action  brought 
by  an  indorsee,  even  where  the  in- 
fant drawer  ha*  shewn  his  wish  to 
avoid  his  own  contract  by  request- 
ing the  plaintiff  to  deliver  up  the 

m.  m. 

8.  In  an  action  for  money  paid 
in  Scotland  to  prevent  the  defend- 
ant, an  infant,  from  being  arrested 
there,  it  lies  upon  him  to  prove 
that  by  the  laws  of  that  country  his 
infancy  would  have  been  a  defence 
against  the  present  demand.  Male 
v.  Roberts,  3  Esp.  163.  Eldon, 
C.  J.  1800. 

And  see  Mure  v.  Kaye,  4  Taunt. 
34. 

9.  Money  advanced  to  release 
an  infant  taken  in  execution,  may 
be  recovered  as  necessaries.  Clark 
v*  Leslie,  5  Espt  88,  Alvanley, 
C.  J.  1803. 

And  see  Finley  v,  Jowle,  13 
East,  6. 

tO.  But  if  the  infant  was  in  cus- 
tody upon  mesne  process,  it  must  be 
shewn  that  the  debt  upon  which 
she  was  arrested  was  for  necessa- 
ries*   Ibid. 

11*  In  neither  case,  however, 
can  the  lender  recover*  j£  his  object 


in  advancing  the  money  was  to 
enable  her  to  live  in  a  state  of  pro* 
titution.    Ibid. 

12*  Regimentals  sold  to  a  mem- 
ber of  a  volunteer  corps  are  neces» 
saries.  Coates  v.  Wilson,  5  Esp. 
153.    EUenborough,  C.  J.  1804. 

13.  Bat  not  a  chronometer  sold 
to  a  lieutenant  in  the  navy  out  of 
commission.  Berolles  v.  Ramsay, 
Holu  77.*   Gibbs,  C.  J.  1815. 

14.  The  question  of  necessaries 
is  to  be  governed  by  the  real  cir- 
cumstances of  the  infant,  not  by 
his  ostensible  situation.  Ford  v. 
Fothergill,  Peake,  229,  and  1  Esp. 
211.    Kenyon,C.J.  1794. 

B.  (c)  On  other  contracts* 

15.  An  infant  who  is  a  master 
workman,  is  not  liable  for  work 
done  for  him  by  an  under-work- 
man  in  the  way  of  his  trade.  DUk 
v.  Keighley,  2  Esp*  480.  Kenyan, 
C.  J.  1796. 

And  see  Whittiqgham  v.  Hill, 
Cro.  Jac  494;  Why  wall  v.  Cham 
pion,  2  Stra.  1083,  ace.  Coat 
Bull  N.  P.  1M.  12  Yin,  Abr.  Ev- 
idence, (T.  bb  40 

16*  Infancy  is  an  answer  to  a 
warranty  of  the  soundness  of  a 
horsew  Howlett  v.  Uaswell,  4 
Campb.  118.    Gibbs,  C.J.  1815. 

B.  (d)   Upon  new  promise. 

17.  Where  the  defendant,  after 
full  age,  promises  to  pay  rt  when  h$ 
is  fli/e,"  the  plaintiff  must  prove 
ability.  Cole,  executor  of  Cole, 
v.  Saxby,  3  Esp.  159.  Eldon, 
C.J.  1800. 

18.  But  here  ostensible  circum- 
stances are  sufficient.    Ibid. 

19.  An  express  promise  after 
the  party  becomes  of  age,  should 
be  voluntary  ;  it  is  not  binding,  « 
made  under  the  terror  of  an  arrest. 
Harmer  v.  Killing,  5  Esp.  103. 
Alvanley,  C.  J.  1804. 
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S.  P.  Contra-  Withepole's  case, 
cited,  Palm.  522. 

30.  And  semble,  that  the  party 
should  be  apprized  of  the  option 
allowed  him  by  law,  to  rescind  or 
confirm  his  contracts.    Aid. 

ConU  Palmer,  622.  And  see 
Stevens  v.  Lynch,  12  East,  38. 
Ante,  Bilis  add  notis,  pi.  241. 

'  B.  Plea  of  infancy. 

,C  (a)  How  supported. 

21.  To  prove  infancy,  it  is  suffi- 
cient to  produce  an  examined  copy 
of  the  parish  register,  and  identi- 
fy the  parties  *by  calling  persons 
who  know  that  he  was  born  about 
the  period  expressed  in  the  regis- 
ter. Leader  v.  Barry,  1  Esp.  353. 
Kenyon,  C.  J.  1795. 

As  to  the  latter  point,  see  Birt  v. 
Barlow,  Dougl.  162,  170. 

22.  Where  goods  are  delivered 
to  a  carrier  for  an  infant  vendee, 
he  is  not  bound,  though  when  the 
goods  reached  him  he  is  of  age. 
Griffin  v.  Langfield  and  wife,  3 
Campb.  254.  Ellenborough,  C.  J. 
1812. 

23.  But  a  person  is  bound  by  his 
acceptance  given  when  of  full  age, 
though  he  were  a  minor  when  tne 
bill  was  drawn.  Stevens  v.  Jack- 
son and  another,  4  Campb.  164. 
<Sibbs,C.  J.  1815. 

C.  (c)  Where  waved. 

24.  P&yment  of  money  into 
court,  with  a  plea  of  infancy,  is 
not  an  admission  of  the  plaintiff's 
right  of  action,  ultra  the  sum  paid 
in.  Hitchcock  v.  Tyson,  2  Esp. 
482,  n.    BuIler,J.  1796. 

D.  GuABJDIAtf  ON  RECORD. 

(And  see  ante,  Evidence,  H.  (i).) 

.  D.  (a)  How  far  liable. 

25.  A  person  suffering  his  name 
to  appear  as  guardian  on  the  rec- 


ti? 


ord,  is  liable  for  costs  to  the  infant's 
attorney,  as  well  as  to  the  opposite 
party.  Marnell,  gent.  v.  Pick- 
more,  2  Esp*  473.  Kenyon,  C.  J. 
1796. 


INFERIOR   COURTS. 

(And  see  Mann.  Exch.  Pra.  399, 
423.  Evan*  v.  Monkley,  4 
Taunt.  48 ;  Lees  v.  Rogers,  ib. 
150.) 

A.  Courts  op  requests. 

1.  Semble,  that  an  action  will 
lie  in  K.  B.  upon  a  judgment  re- 
covered in  the  London  court  of 
requests.  Coore  v.  Kenedaj,  3 
Esp.  28a      Kenyon,  C.  J.  1801. 

Sed  vide  Foott  v.  Coare,  2  Bos. 
&  Pull.  588.     Tidd.  986. 

2.  In  such  action  the  plaintiff 
must  prove,  that  the  defendant  was, 
at  the  time  of  the  judgment,  resident 
within  the  jurisdiction.     Ibid. 

3.  After  the  payment  of  money 
into  court,  a  defendant  cannot  set 
up  the  London  Court  of  Conscience 
Act  to  deprive  the  plaintiff  of  costs. 
Miller  v.  Williams,  5  Esp.  19.  El. 
lenborough,  C.  J.  1803. 

4.  To  subject  a  plaintiff  to  costs 
under  this  act,  it  is  not  sufficient  to 
shew  that  he  has  underwritten  po- 
licies at  Lloyd's,  without  proving 
that  he  is  an  underwriter  by  trade. 
Ibid. 

And  see  Gould  v.  Colyer,  genu 
1  Smith,  334 ;  Jefferies  v.  Watts,  1 
N.  R.  153;  Gray  v.  Cook,  8  East, 
336. 


INFORMER. 


1:  If  A.  upon  the  suggestion  of 
B.,  make  a  seizure  of  naval 
stores,  and  communicate  the  intel- 
ligence to  the  admiralty,  B.  is  the 
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party  entitled  to  a  moiety  of  the 
penalty*  under  17  Geo.  II.  cap.  40. 
s.  10.  Rex  v.  Banks,  t  Esp.  144. 
Kenyon,  C.  J.  1 794. 


(And 


INNKEEPER. 

ante,  Carrier,  pL   13, 
note.) 


A.  Liability  to  guests. 

B.  Liability  for  guests. 


A.  Liability  to  guests. 

1.  A  guest  taking  exclusive 
charge  himself,  keeping  the  key, 
and  turning  the  room  into  a  shop, 
may  discharge  the  innkeeper  from 
his  common  law  liability.  Farn- 
worth  and  another,  assignees,  v. 
Packwood,  1  Stark.  249.  .  Holt, 
209.  Le  Blanc,  J«  Lancaster, 
1816. 

2.  But  if  the  exclusive  posses- 
sion of  the  guest  cease,  the  liability 
of  the  landlord  revives.    Ibid. 

3.  An  innkeeper  is  not  responsi- 
ble for  a  loss  from  a  room  occupi- 
ed exclusively  by  the  guest  for  the 
purpose  of  exhibiting  goods  for 
sale.  Burgess  v.  Clements,  1 
Stark*  251,  n.  Richards,  B.  Ox- 
ford, 1*15. 

4.  Or  if  the  loss  be  occasioned 
by  the  negligence  of  the  guest,  lb. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  a  new  trial.  Ibid. 
Holt,  21 1,  n. 

B.  Liability  tor  guests. 

5.  An  action  against  the  keeper 
of  an  hftel  for  washing  done  for 
his  guests,  was  held  not  maintaina- 
ble, without  proof  of  his  being  in 
tbt  habit  of  paying  bills  left  unpaid 
by  the  guests.    Callard  v.  White, 

I  Stark.  17J.   EUenborough,C.J. 
1815. 


INQUIRY  AND  INQUISITION. 

1.  After  judgment  for  the  plain- 
tiff on  demurrer  to  the  replication, 
a  lease  mentioned  in  the  condition 
of  a  bond  set  out  by  the  defendant 
upon  oyer,  need  not  be  proved. 
Collins  v.  Rybot,  1  Esp.  167.  Ken- 
yon,  C.J.  1794. 

AjmI  see  Thellusson  v.  Ftycher, 
Dougl.  30 1,31 5 ;  Green  v.  Hearne, 
3  T.  R.  SOI ;  De  Gaillon  v.  L'Ai- 
gle,  1  Bos.  and  Pull.  368. 2  Saund. 
107,  n.  *. 

2.  Bat  it  is  not  sufficient,  after 
demurrer  to  declaration  in  the  usu- 
al form,  to  put  in  a  bond  having  a 
condition  similar  to  that  mention- 
ed in  the  suggestion,  without  iden- 
tify ing'the  bond  produced  with  that 
upon  which  judgment.  Hodgkin- 
son  v.  Marsden,  2  Campb.  121. 
Ellenborough,  C.  J.  1 809. 

See  ante,  Covenant,  pL  13, 
where  a  still  greater  degree  of  evi- 
dence appears  to  have  been  re- 
quired. 

3.  Upon  a  suggestion  of  breach- 
es after  judgment  by  default,  the 
plaintiff  must  prove  the  condition 
of  the  bond,  and  the  award,  inden- 
ture, or  articles,  as  well  as  the 
breaches.  Edwards  v.  Stone,  1 
Wms.  Saunders,  58,  d.  Lawrence, 
J.  Hereford,  1 803. 

N.  On  executing  a  writ  of  in- 
quiry, where  some  of  the  counts 
are  bad,  the  plaintiff  may  give  evi- 
dence, and  take  a  verdict,  upon  the 
good  counts  only.  Symonds  v.Par- 
mintcr,  I  Wils.  19a  And  if  he 
incautiously  take  a  general  verdict 
he  may  in  K.  B.  set  aside  his  own 
proceedings  before  final  judgment. 
Mitchell  v.  Milbank,  6  T.  R.  19* 
And  see  Gilb.  C.  P.  130, 1. 
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A.  Omhatioh  or  insolvent  acts. 

(a)  Protection  of  insolvents. 

(b)  Disabilities  of  insolvents. 


B.  COMPOSITION  WITH  CREDITORS. 

*  • 

C.  Deceased  insolvents. 


for  the  newly  acquired  possessory 
interest.    Ibid. 

5,  To  defeat  an  action  by  shew- 
ing, that  after  the  cause  of  action 
had  accrued,  the  plaintiff  was  dis- 
charged under  an  insvolent  debtor's 
act,  it  is  necessary  to  call  the  clerk 
of  the  peace,  and  to  give  in  evi- 
dence the  order  of  quarter  sessions; 
an  acknowledgment  by  the  plaintiff 
is  not  sufficient.  Scott  v.  Clare,  3 
Campb.  236.  Ellenbor.C.J.  1813. 

And  see  Gillam  v.  Stirrup,  Cas. 
temp.  Hardw.  145  ;  Savage  v. 
Field,  ibid.  186  ;  Winstanley  v. 
Head,  4  Taunt.  192. 

6.  And  it  appears  to  have  been 
considered  on  a  former  occasion, 
that  the  fact,  if  established,  would 
have  been  no  defence.  Hart  v. 
Sarah  Newman,  8  Campb.  13.  El- 


A*  Operation  op  insolvent  acts. 
(a)  Protection  of  insolvents* 

1.  Where  a  statute  discharges 
the  person  of  an  insolvent  from 
debts  contracted  before  a  certain 
day,  the  party  is  not  personally  li- 
able upon  a  note  given  to  a  credi- 
tor after  the  day  to  secure  a  prior 
debt.  Lucas  v.  Winton,2  Campb. 
443.    Ellenborough,  C.  J.  1810.  1  lenborough,  C.  J.  1811. 

Sed  vide  Marks  v.  Upton,  7  T.       v  D  "*  ~  ^ u 

R.  30$. 

2.  But  with  respect  to  an  indor* 
see  for  value,  it  is  a  new  debt,  and 
may  be  recovered  accordingly. 
Ibia* 

Ace.  Macdonald  v.  Bovington,  4 
T.  R.  825. 

Sod  vide  Sharpe  v.  Iffgrave,  3 
Bos.  and  Pull.  394. 


A.  (b)  Disabilities  of  insolvents* 

3.  Until  assignees  are  chosen,the 
property  which  belonged  to  the 
insolvent  b  vested  in  the  clerk  of 
the  peace,  and  cannot  be  taken  in 
execution,  although  it  remain  in  the 

Sossession  of  the  insolvent.     Hin- 
le  v.  Bell  and  another,  Holt,  161. 
Gibbs,  C.  J.  1816. 

4.  If  at  the  time  of  his  discharge, 
the  insolvent  were  proprietor  of 
goods  which  he  had  pawned,  the 
property  vests  in  the  clerk  of  the 
peace,  subject  to  the  interest  of  the 
pawnee.  And  if  the  insolvent,  af- 
ter his  discharge,  redeem  the  prop- 
erty, it  may  be  taken  in  execution 

26 


N.  But  in  this  case  the  attention 
of  the  court  does  not  appear  to 
\have  been  drawn  to  the  usual 
clause  in  insolvent  acts,  which  vests 
all  the  property  of  the  insolvent  in 
the  clerk  of  the  peace,  without  ref- 
erence to  the  contents  of  the  sche- 
dule. 

And  see  Doe  v.  Telling,  2  East, 
257 ;  Brown  v.  Rivers,  Dougl.472. 
51  Geo.  HI.  cap.  125.  sect.  17.  52 
Geo.  111.  cap.  165.  sect.  10. 

B.  Composition  with  creditors. 

7.  A  creditor  who  signs  a  deed 
of  composition,  leaving  the  amount 
of  his  debt  in  blank,  binds  himself 
to  the  extent  of  all  existing  debts 
though  the  deed  refers  to  sums  set 
opposite  to  the  name  of  the  execu- 
ting parties.  Harrhy  v.  Wall,  2 
Stark.  195.    Ellenbor.  C.  J.  181f. 

And  a  rule  to  set  aside  nonsuit 
refused.     1  B.  &  A.  103. 

And  seeHolmerv.  Viner,  lEsp* 
132. 

8.  A  party  who  has  distinct  de- 
mands against  an  insolvent,  cannot 
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prove  a  demand  under  a  compost 
lion,  and,  at  a  subsequent  period, 
resort  to  a  surety  for  the  remain- 
der* Holmer  v.  Viner,  1  Esp. 
132.    Kenyon,  C.  J.  1 794. 

Ace.  Stock  v.  Mawson,  1  Bos. 
and  Pull.  286,  Ex  parte  Parquet, 
14  Ves.  493.  Mackenzie  v.  Mack- 
enaie,  16  Ves.372. 

And  see  ex  parte  EKNiveira*  8 
Ves.  84. 

9.  Under  a  deed  of  composition 
a  creditor  may  prove  a  bill  which 
is  not  due,  allowing  a  rebate  of  in- 
terest*   Aid. 

10.  And  a  party  to  the  deed  ne- 
glecting to  prove  such  demand,  is 
precluded  from  afterwards  suing 
a  collateral  surety.    Ibid* 

11.  The  plaintiff  with  other  cre- 
ditors of  the  defendant,  agrees  to 
accept  a  composition.  The  draft 
of  a  deed,  whereby  the  defendant 
assigns  all  his  property  to  trustees, 
in  pursuance  of  tliis  agreement,  is 
approved  by  the  plaintiff's  attor- 
ney, and  the  deed  is  executed  by 
the  defendant  on  the  faith  of  the 
plaintiff's  acquiescence.  The  plain- 
tiff cannot  recede  from  his  engage- 
ment, and  by  refusing  to  execute 
the  deed,  resort  to  his  original  de- 
mand. Butler  V.  Rhodes,  1  Esp. 
236,  and  Peake,  338.  Kenyon,  C. 
J.  1794. 

And  see  Anstey  v.  Marden,  1  N. 
R.  124.     S.  C.  2  Smith,  426. 

12.  It  was  covenanted  that  the 
insolvent  should  rive  bills,  accep- 
ted by  the  defendant,  for  10*.  in 
the  pound, .  and  his  own  notes  for 
6#.  The  plaintiff,  who  signed  the 
deed,  obtained  the  defendant's  ac- 
ceptances for  the  whole  1 5*.  retain- 
ing the  debtor's  liability  for  the  5s. 
Held,  that  though  the  transaction 
was  void  as  to  the  last  5s.  the  plain- 
tiff might  recover  the  1 5*.  Feize 
v.  Randall,  1  Esp.  224.  Kenyon, 
C.  J.  1794. 


And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  verdict.  6  T.  R. 
146. 

N.  In  the  case  as  reported  6  T. 
R.  146,  there  appears  to  have  been 
no  reservation  of  the  remaining  5s.; 
and  the  opinion  of  the  court  was 
grounded  on  the  plaintiffs  obtain- 
ing no  larger  dividend  than  the  oth- 
er creditors.  But  the  transaction 
would  now  be  considered  fraudu- 
lent m  either  point  of  view.  Lei- 
cester v.  Rosa,  4  East,  372,  84.  S. 
C.  1  Smith,  41. 

And  see  Cecil  v«  Plaistow,!  Anst. 
902 ;  Fawcett  v.  Gee,  3  Anst.  9t0 ; 
Fkch  v.  Sutton,  S  East,  230.  S.  C. 
1  Smith,  416.  Steinman  v.  Mag* 
nus,  1 1  East,  393;  Walker  v.  Sea- 
borne, 1  Taunt.  626. 

13.  Where  there  is  a  clause  for 
making  the  composition  void,  un- 
less au  the  creditors  execute,  it  is 
not  invalidated  by  the  non-execu- 
tion of  a  creditor,  who  accepts  an  m- 
HalmenU  Jolly  et  alt.  assignees  of 
Norton  v.  Walfis,  3  Esp.  228.  Ken- 
yon, C  J.  1800. 

Ait  see  VxuDoa  ajt»  fuech»sxb, 
F.  post. 

14.  The  execution  of  an  instru- 
ment containing  a  proviso,  that  in 
default  of  payment  of  the  instal- 
ments, the  creditors  may  take  pos- 
session of  all  the  insolvent's  good*, 
is  not  an  aet  of  bankruptcy.  Ibid. 

15.  Plaintiffs  and  other  creditors 
of  defendant,  entered  into  an  agree- 
ment with  him  to  accept  20  per 
cent,  in  satisfaction  of  their  debts, 
one  half  to  be  paid  by  defendant 
within  a  month,  and  the  other  by  the 
acceptance*  of  a  third  person.  Ru- 
led, that  the  plaintiff  after  receiv- 
ing the  composition,  might  sue  for 
the  residue  of  the  original  debt. 
Steinman  v.  Magnus,  2  Campb. 
124.    EUenborouffh,  C.  J.  1808. 

But  the  verdict  for  the  plaintiff 
was  set  aside  in  K.B.  the  JL  C.  J. 
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ccwacunrinfr  h%  a»d  11  Bast,  390. 

1<|.  Ana  where  plaintiffs  signed 
an  agreement  to  t$ke  the  defend- 
art's  notes  for  the  payment  of  the 
amount  of  their  respective  demands 
by  instalments,  provided  ths  rest  of 
the  creditors  would  do  Ae,  samey\t 
*■?$  held,  that  the  signing  of  the 
Other  creditors  was  a  sufficient 
consideration  for  the  plaintiff's 
promise;  and  that  the  latter  could 
not  resort  to  the  original  cause  of 
action,  without  ehewiog  a  breach 
of  the  agreement  on  the  part  of  the 
defendant.  Boothbey  and  others 
v.  Sowden,  3  Campb.  1 75.  Ellen- 
borouehjCJ.  1813. 

Anasee.Cranley  v.  Hillary,  2 
M.&S.  121. 

1 7. Where  creditors  agree  to  take 
a  composition  to  be  secured  partly 
by  the  acceptances  of  a  third  per- 
son and  partly  by  the  notes  of  the 
debtor,  and  to  execute  a  deed  con* 
taioing  a  clause  of  release,  the  debt* 
or  cannot  be  sued  by  a  creditor 
who  has  promised  to  come  in  un- 
der the  agreement,  but  refuses  to 
execute  tne  deed  notwithstanding 
the  notes  and  acceptances  have 
been  tendered,  and  tne  deed  has 
been  executed  by  all  the  other 
creditors.  Bradley  v.  Gregory,  2 
Campb.  38?.  Ellenborough,  C.  J. 
1810. 

18.  A  creditor  who,  after  exe- 
euting  a  composition  deed,  discov- 
ers that  the  debtor  has  committed 
an  act  of  bankruptcy,  may  sue  out 
a  commission  of  bankrupt  Doe  d. 
Pitcher,  vj  Anderson  and  another, 
1  Stark.  363.  Ellenborough,  C. 
J.  1816. 

C.  Deceased  insolvents. 

19.  Where  all  the  creditors  of 
4  person  who  dies  insolvent,  agreed 
to  a  rateable  distribution  of  his  ef- 
fects, for  which  purpose  the  assets, 
were  to  be  assigned  to  trustees,  it 


was  held,  that  one  creditor  who  re- 
fused to  execute  the  deed  of  assign- 
ment, could  not  sue  the  administra- 
trix on  his  original  demand.  Bra- 
dy v.  Sheil,  administratrix,  &c.  1 
Camp.  147.  Mansfield, C.J.  1807. 
SO.  The  creditors  of  a  deceased 
insolvent  may  be  compelled  in  equi- 
ty to  accept  a  rateable  distribution. 

And  see  Meux  v.  Howell,  4 
East,  7, 9,  io.  Tolputt  v.  Wells, 
1M.&S.  396. 
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(And  see  ante,  Craft aht,  pi.  1,  5, 
6.) 

A-  Parties  to  the  contract. 

(a)  Who  may  be  insured. 

(b)  Who  may  be  insurers. 

B.  Subject  matter. 

a)  How  described. 

b)  Prohibited  goods. 

(c)  Commerce  with  the  enemy. 

(d)  Illegal  voyage. 

(e)  Property  of  master  and  ma- 
riners. 

C.  Interest  or  ran  insured, 

(a)  Expected  profits. 

(b)  Prize. 

(c)  Trust  property. 

(d)  Double  insurance. 

(e)  Interest  haw  described. 

(f)  How  proved. 

D.  Ship. 

(a)  Seaworthiness. 

(b)  Neutrality. 

E.  Risk. 

(a)  Risks  insured  against  by  the 
common  policy. 

(b)  Riiks  excluded  bv  the  com- 
mon  menu>ranaurn$. 

(c)  Duration  a/"  risk* 
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(d)  Short  interest. 
F.  Policy. 


(a)  Stamp. 

(b)  Alteration* 

(c)  Valued  policy.  \ 

(d)  Description  of  the  object  in- 

sured. 

(e)  Construction  of  usual  memo- 

randum* 

G.  Warranties. 

(a)  What  shall  amount  to  a 

warranty. 

(b)  How  construed* 

(c)  Neutrality. 

(d)  Time  of  sailing. 

(c)  Sailing  with  convoy. 

H.  Representations. 

a)  When  material. 

b)  How  made 
(c)  //on,  conrfnud. 
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L   CONCEALMENT. 

(a)  When  material. 
K.  Misconduct. 

(a)  Defay. 

(b)  Depuzfum. 

(c)  Negligence. 

(d)  tartymg  imitated  pqpro. 

(e)  Irregular  clearance* 

(f)  Breach  of  convoy  act. 

L.  Loss. 

(a)  By  penfe  o/tfw  f«w. 

(b)  JBy  >* 

(c)  By  capture. 

(d)  By  detention. 

(e)  By  barratry. 

(f .   General  average. 
(e)  Particular  average, 
(jk)  Stranding. 

M.  Abandonment. 

(a)  JPfcere  allowed. 

(b)  At  what  time. 

(c)  In  what  form. 


N.   Adjustment. 

(a)  How  made. 

(b)  £/«tfo/. 

O.  Action* 

(a)  ,A/o*tce  o/*  Am. 

(b)  Limitation  of  action. 

P.  Evidence. 

(a)  Mode  of  proof. 

(b)  Competency  of  witnesses. 

Q.    Insurance  broker* 

(a)  Ht5  rgfcfe. 

(b)  J^u^f  ami  liability. 

R.  Fire  insurance. 

A.  Parties  to  the  Contract. 

A.  (a)   JFfco  mqy  k  tfitttred. 
And  see  post,  Partner,. A.  (c) 

.  1.  Under  the  general  issue  the 
defendant  cannot  give  evidence 
that  the  parties  interested  are  be- 
come alien  enemies.  Hannan  and 
others  v.  Kingston,  3  Campb.  153. 
Ellenborough,  C.J.  1811. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.    Ibid. 

2.  And  had  the  fact  been  plead- 
ed, it  would  not  have  been  estab- 
lished by  proving  that  the  parties, 
at  the  time  the  insurance  was  ef- 
fected, were  resident  in  a  place 
which  has  since  been  annexed  to 
the  enemy's  territories.    Ibid. 

And  see  Alien,  3,  4,  5,  post,  B. 
(b)  F.  (d).  G.  (c).  P.  (a).  Dougl. 
732. 

A.  (b)  Who  may  be  insurer*. 

3.  If  merchants  raise  a  joint 
fund,  and  underwrite  each  other's 
property  severally,  the  insurance 
is  legal,  though  losses  be  paid  out 
of  the  joint  fund.  Harrison  v. 
Millar,  2  Esp.  513.  Kenyon,  C 
J.  1796.    See  1  Taunt.  6. 

4.  A  policy  by  a  club  of  mutual 
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underwriters,  where  the 'members 
are  not  responsible  for  the  solven- 
cy of  each  other,  is  valid,  although 
the  sums  which  each  member  en- 
gages, depending  on  the  amount 
lor  which  he  is  insured,  cannot  be 
specified,  on  the  policy.  Dowell  v. 
Moon,  4  Campb.  166.  Gibbs,  C. 
J.  1815.  See  Reed  v.  Cole,  3 
Burr.  1513. 

B.  Subject  matte*, 
B.   (a)  How  described* 

5.  An  insurance  of  goods  and 
merchandize,  will  cover  dollars,  if  en- 
tered at  the  custom-house.  Thom- 
as v.  Royal  Exchange  Assurance 
Company.  Dampier,  J.  Cornwall 
Summer  Assizes,  1815. 

6.  But  not  bank  notes.    Ibid* 

S.  C.  not  S.  P.  1  Price,  1 95.  And 
see  ante,  Assumpsit,  pi.  78.  Barbe 
v.  Parker,  1  H.  B.  283. 

B.   (b)  Prohibited  goods. 

7.  A  policy  on  goods  is  entirely 
vitiated  if  any  part  consist  of  naval 
stores,  exported  without  a  licence. 
Parkin  v.Dick,  2  Camp.  221.  El- 
lenborough, C.  J.  1809. 

Ace  Wilson  v.  Marryatt,  8  T. 
R.  46.  Bird  v.  Pigou,  Selw.  929. 
Agreement,  39. 

B.  (c)  Commerce  with  At  enemy. 

8.  Goods  purchased  in  an  ene- 
my's country,  by  a  subject  resi- 
ding here,  may  be  be  injured.  Bell 
v.  Potto,  2  Esp.  613.  Buller,  J. 
1798. 

And  see  Fayle  v.  Bourdillon,  3 
Taunt.  546.  Ante,  Bills,  pi.  69. 
The  Ann,  Smith,  Dodson,  223. 

9.  A  voyage  to  Copenhagen 
commenced  after  the  period  at 
which  that  place,  according  to  the 
capitulation  published  in  the  Ga- 
zette, was  to  be  restored  to  the  en- 
emy, but  before  any  certain  intel- 


ligence  had  arrived  of  the  actual 
evacuation,  is  legal,  where  it  ap- 
pears that  the  object  of  the  adven- 
ture was  not  a  trading  with  the  en- 
emy. Atkinson  v.  Abbott,  1 
Campb.  535.  Ellenborough,  C.  J. 
1808. 

And  the  court  discharged  a  rule 
for  a  new  trial.  Ibid*  and  1 1  East, 
135. 

10.  An  insurance  on  goods  to 
be  delivered  in  a  neutral  port  on 
account  of  a  neutral  resident  in  an- 
other neutral  port  in  the  occupa- 
tion of  the  enemy,  is  valid.  Brom- 
ley v.  Hesseltine,  1  Campb.  75. 
Ellenborough,  C.J.  1807. 

11.  Or  if  he  be  resident  in  the 
enemy's  country.    Ibid.  ' 

And  see  Morgan  v.  Oswald,  3 
Taunt.  554. 

12.  Semble,  that  it  would  be 
otherwise  where  the  goods  are  to 
be  delivered  at  the  port  occupied 
by  the  enemy.    Ibid. 

13.  A  voyage  to  a  country  in 
which  British  commerce  is  inter- 
dicted, and  with  which  there  is  no 
diplomatic  intercourse,  is  legal,  if 
no  positive  acts  or  declarations  of 
hostility  have  taken  place.  Mut 
ler  v.  Thompson,  2  Campb.  610. 
Ellenborough,  C.  J.  1811. 

14.  A  policy  allowing  the  vessel 
to  trade  to  any  ports  in  a  particu- 
lar district,  within  which  there  are 
some  hostile  ports,  is  good,  unless 
it  appear  that  it  was  in  contempla- 
tion to  proceed  to  a  hostile  port.  A. 

Recognized  in  Qall  v.  Dunlop,  7 
Taunt.  204.  2  Marsh.  453.  See 
ante,  Evidence,  K. 

15.  A  voyage  begun  before  the 
day  on  which  the  licence  expires, 
continues  to  be  protected,  although 
the  vessel  be  prevented  by  stress 
of  weather,  from  completing  the 
voyage  within  the  time.  Groning 
v.  Crockett,  3  Campb.  83.  El- 
lenborough, C.  J.  1811. 
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1$.  And  where  the  insurance  it 
at  and  from  the  port,  and  the  vessel 
is  ready  to  sail  within  the  time,  the 
underwriters  are  not  discharged 
by  her  being  detained  in  port  by 
contrary  winds*  Schroder  v. 
Yaux,  3  Campb.  84,  n.  EUenbor- 
oogh,C.  J.  1811. 

And  the  court  of  K«  B.  refused 
%  rule  for  a  new  trial.  Ibid*  and 
15  East,  53. 

See  Siffken  v.  Allnutt,  lM.  &1 
S.39. 

1 7.  A  prospective  licence  grant- 
ed after  a  voyage  from  an  enemy's 
(Wintry  has  commenced  is  inoper- 
ative. Henry  (or  Henty)  v.  Stani- 
forth,  4  Campb,  47a  1  Stark*  264. 
Ellenborough,  C.  J.  181** 

18.  But  if  the 'parties  contem- 
plated the  obtaining  of  a  regular 
ncence,  the  premium  may  be  re- 
covered back.    Ibid. 

And  the  court  discharged  a  rule 
for  a  new  trial    Ibid. 

19.  Where  an  enemy's  colony 
is  recognised  incidentally  by  a 
British  act  of  state,  as  no  longer 
under  Ac  dominion  of  the  enemy,  a 
subject  may  trade  to  that  colony 
without  a  licence.  Blackburn  and 
another*  v.  Thompson,  3  Campb. 
61.    Ellenborough,  C.  J.  1 81 1. 

And  the  court  discharged  a 
rule  for  a  new  trial  Ibid,  and  15 
East,  88. 

And  see  Johnson  v.  Greaves,  2 
Taunt.  344,  55. 

9Q»  A  licence  to  sail  to  an  ene- 
fiy's  country,  notwithstanding  any 
thing  contained  in  the  order  of 
council,  in  April,  1809,  wfes  held 
not  to  legalise  an  insurance  on  the 
vessel,  being  the  property  of  an 
alien  enemy.  Gregg  and  another 
v.  Scott,  Holt,  129.  Gibbs,  C.  J. 
181*. 

SI.  A  licence  to  u  British  or  neu- 
tral merchants"  to  import  goods  in 
a  vessel  bearing  any  flag  except 


the  Ffench,  authorises  theeipploj- 
ing  a  vessel  belonging  toaqy  other 
hostile  nation.  Hagedorn  v.  Reid, 
3  Camp.  377.  Ellenbor.CJ.  1813. 

22.  But  if  the  goods  be  shipped 
at  a  hostile  port,  it  will  be  presum- 
ed that  they  are  the  property  of 
the  enemy,  and  pgmtivt  evidence 
must  be  produced  to  sheir  that 
they  come  within  the  tejjn*  of  the 
|  licence.    Ibid. 

Sed  vide  Robinson  v.  Touray,  1 
Bf.andS.217. 

23  A.  licence  u  to  A.  and  B.  oa 
behalf  of  themselves  and  other 
British  neutral  merchants,  permit- 
ting the  vessel  J.  G.  to  sail  in  balkti 
from  London  to  Holland,  notwith- 
standing any  thing  contained  in  H. 
M.'s  order  in  council  of  26tb  April, 
1 809,"  held  to  be  insufficient  to  le- 
galize a  polic  v  on  the  ship  in  this 
voyage  on  behalf  of  the  owner,  an 
alien  enemy.  Gregg  and  another 
v.  Scott,  4  Campb.  339.  Gibbs, 
C.  J.  1815. 

And  see  Muller  v.  Gernon,  3 
Taunt.  394 $  Gray  v.  Lloyd,  4 
Taunt.  136 ;  Wainhouse  v.  Cewie, 
&<L178. 

B.  (d)  Illegal  voyage. 

24.  An  insurance  upon  a  vessel 
licensed  to  sail  without  convoy,  is 
not  vitiated  by  a  mis-description  of 
the  force  of  the  vessel  in  the  li- 
cence. Edwards  v.  Footner,  1 
Camp.  530, 2.    Ellen.  C.  J  .1 80& 

25.  A  voyage  to  a  place  within 
the  limits  of  the  Sopth  Sea  Compa- 
ny's charter,  is  not  legalized  by  a 
retrospective  licence.  Hobbs  v. 
Hannam,  3  Campb.  93.  Ellen* 
borouffh,  C.  J.  1811. 

Ana  see  Bell  v.  Janson,  1  W- 
and  S.  201 ;  Jacob  v.  Janseo,  3 
Taunt.  534.  Supra,  B.  (b)  17, 18; 
Toulmiq  v.  Anderson,  1  Taunt. 
227;  Hodgson  v.  FullartoD,  * 
Taqnt.  7§7, 
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26.  Although  the  goods  brought 
home  are  the  proceeds  of  the  out- 
ward cargo  or  a  ship,  to  which  a 
prospective  licence  was  regularly 

? -anted.     Cowie    v.    Barber,  4 
ampb.  100.    EUenborough,  C. 
J.  1814. 

And  the  court  set  aside  a  verdict 
for  the  plaintiff. 

N.  The  reporter  states  that  the 
plaintiff  was  nonsuited ;  but  in  4  M. 
k  S.  16,  it  is  said  that  the  court 
set  aside  a  verdict  found  for  the 

plaintiff,  under  his  lordship's  direc-  j  from  the  moment  of.  the  capture* 
tion. 


another  v.  Glover,  S  Campb.  276* 
EUenborough,  C.  J.  1813. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial;  16  Blast,  218. 

And  see  Forbes  v.  Aapinall,  13 
East,  323 ;  Forbes  v.  Cowie,  Park, 
post,  pi.  62,  64.    Witness,  C.  (h). 

C.  (b)  Prke. 

30*  The  captori  of  property 
taken  in  a  joint  expedition  by  the 
navy  and  army  against  a  land  fort- 
ress, have  an  insurable   interest 


B.  (e)  Property  of  master  and  mar* 


tners* 


27.  A  policy  on  money  lent  to 
the  captain,  payable  out  of  the 
freight,  is  illegal  upon  the  face  of  it, 
and  the  assured  can  neither  sue 
for  a  loss,  nor  recover  back  the 
premium. 

Wilson  v.  Royal  Exchange  As* 
aurance  Company,  2  Campb.  626. 
EUenborough,  C.J.  1811. 

And  see  Pothier,  Traite  du  Con- 
trat  d'  Assurance,  chap.  1.  sect.  2. 
nam.  36,  9.  King  v.  Glover,  2  N. 
R.  206 ;  Siffken  v.  Allnutt,  1  M.  & 
S.  39,  40.  post,  Lien,  A.  (a). 

C.  Interest. 

(And  see  post,  E.  (d).) 

C.  (a)  Expected  profits. 

28.  An  expectation  of  commis- 
sions upon  the  freight  of  goods  not 
loaded  at  the  time  of  the  loss,  is  not 
an  insurable   interest.    Knox  v. 


Stirling,  bark  v.  Vaughan,2  Camp. 
225.    EUenborough,  C.  J.  1 809. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 
11  East,  619, 

And  see  Routh  v.  Thompson, 
13  East,  274,  9,  88.  Pothier, 
Traite  du  Contrat  d'  Assurance, 
chap.  1.  sect.  2.  num.  38. 

31.  A  condemnation  in  the  ad* 
miraky  court,  is  conclusive  evi- 
dence of  property  in  the.  captors*. 
Stirling  v«  Vaughan,  2  Campb.  225, 
9.    EUenborough,  C.  J.  1809. 

C  (c)  Trust  property. 

32.  An  executor  has  an  insura* 
ble  interest  in  a  life  annuity  grant* 
ed  to  the  testator.  Tidswell  v. 
Ankersteio,  Peake,  161.  Kenyon, 
C.  J.  1792. 

C.  (d)  Double  insurance. 

33.  Freighter  covenants  to  pay 
the  owner  the  full  value  of  the  ship 
if  lost ;  the  latter  has  still  an  insur- 
able  interest.    Hobbs  v.  Hannam, 


Wood,  1  Campb.  543.    Ellenbor-   3  Camp.  93.  Ellenbor.  C.  J.  1811. 


eii|h,C.J.  1808. 

Sec  Flint  v.  Le  Mesurier,  Park. 
Davidson  v.  Willasey,  1  M.  and  S. 
313. 

29.  But  profits  upon  a  cargo  ac- 
tually loaded,  are  capable  of  being 
ascertained  and  may  be  insured 
even  in  an  open  policy.  Eyre  and 


Ace.  Marsh.  Ins.  l46.Newby 
v.  Reed,  1  Bla.  416.  Abb.  25.  Sed 
vide  Pothier,  Traite  du  Contrat  d' 
Assurance,  chap.  1.  sect.  2.  num. 
33. 

34.  A  creditor  insuring  the  life 
of  his  debtor,  and  charging  his  ac- 
counts annually  with  the  premiums^ 
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has  no  further  interest  in  the  poli- 
cy than  as  an  indemnity ;  and  if 
after  the  settlement  of  the  accounts, 
the  creditor  receive  the  sum  insur- 
ed from  the  insurers,  the  amount 
may  be  recovered  by  the  executors 
of  the  debtor,  in  an  action  for  mon- 
ey had  and  received.  Holland, 
executor  of  O'Hara,  v.  Smith,  ex- 
ecutor of  Kendrich,  6  Esp.  1 1. 
Ellenborough,  C.  J.  1806.    - 

35.  In  an  action  on  a  valued  pol- 
icy, it  is  no  defence  that  the  assur- 
ed have  received  the  amount  of 
this  valuation  from  underwriters 
on  another  policy,  if  the  subject 
matter  insured  be  of  a  value  equal 
to  the  sum  received  and  that  sought 
to  be  recovered.  Bousfield  v. 
Barnes,  4  Campb.  228.  Ellenbor- 
ough, C.  J.  1815. 

C.  (e)  Interest,  how  described* 

36.  An  averment  that  A.  is  inter- 
ested in  the  whole  sum  insured,  is 
supported  by  evidence  of  his  being 

^"olnlly  interested  with  B.  Page  v.' 
?ry,  3  Esp.  185.  Eldon,  C.  J. 
1800. 

See  Feisc  v.  Aguilar,  3  Taunt. 
506. 

37.  Especially  where  A.  wasori-. 
ginallv  the  sole  owner.    Ibid. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  a  new  trial  Ibid. 
and  2  Bos.  and  Pull.  240. 

Sed  vide  Bell  v.  Ansley,  Selw. 
920.     S.  C.  16  East,  141,  3. 

38.  So  it  was  held  that  the  inter- 
est might  be  averred  to  be  in  A. 
though  the  policy  laid  it  in  A.  and 
B.  Marsh  v.  Robinson,  4  Esp.  98. 
Le  Blanc,  J.  1802. 

39.  The  parties  interested  are 
described  in  the  policy,  as  "  trust- 
ees of  A.  and  Co.9'  This  may  be 
considered  their  stile  of  dealing  for 
this  purpose.  Hibbert  and  others 
v.  Martin,  1  Campb.  538.  Ellen- 
borough,  C.  J.  1808. 


S.  C.  not  S.  P.  Park,  299,  n.  an: 
see  Wright   v.  Welbie,  1  Chitty, 
49. 

C.  (f)  Interest^  howprovtd. 

40.  Interest  in  ship  is  sufficiently 
proved  by  acts  of  ownership. 
Amery  v.  Rogers,  1  Esp.  907. 
Kenyon,  C.  J.  1 794. 

Sed  vide  ante,  Evidence,  pi.  109. 

41.  Until  contrary  evidence  is 
offered.  Thomas  and  others  v. 
Fcyle,  5  Esp.  88.  Ellenborough, 
C.  J.  1803. 

S.  P.  Robertson  v.  French,  4 
East,  136. 

42.  But  the  production  of  the 
register  is  conclusive.  Marsh  v. 
Robinson,  4  Esp.  98.  Le  Blanc. 
J.  1802. 

S.  P.  Camden  v.  Anderson,  5  T. 
R.  709.  Sed  vide  M'lver  v.  Hum- 
ble, 16  East,  169. 

43.  The  interest  in  goods  is  prov- 
ed by  the  production  of  the  bill  of 
lading,  ana  by  the  testimony  of  the 
captain  that  he  had  the  packages 
on  board.  M 'Andrew  v.  Bell,  1 
Esp.  373.    Kenyon,  C.  J.  1795. 

44.  The  custom-house  copy  of 
the  searcher's  report,  produced  by 
the  officer  in  whose  custody  it  is 
lodged,  is  evidence  of  the  actual 
shipment  of  the  goods  therein  spe- 
cified. Johnson  v.  Ward,  6  Esp. 
47,  8.     Chambre,  J.  1806. 

D.  Ship. 
1).  (a)   Seaworthiness* 

45.  A  vessel  which  is  defective 
in  sails  necessary  to  facilitate  her 
escape  from  an  enemy,  and  to  ena- 
ble her  to  proceed  with  expedition, 
is  not  seaworthy.  Wedderburn 
and  others  v.  Bell,  1  Campb.  !• 
Ellenborough,  C.  J.  1 807. 

46.  Or  if  the  crew  be  insufficient. 
Ibid. 

S.  P.  Hunter  v.  Potts,  Selw.  907 
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p.  Ace  Law  v*  Hollingtworth,  7 
T.  R.  160. 

47.  But  where  upon  a  whale 
and  seal  voyage,  the  crew  become 
insufficient  for  the  whale  fehery, 
the  underwriters  are;  liable  for  a 
loss  happening  during  the  prosecu- 
tion of  the'  seal  fishery,  Hucks  v. 
Thornton,  Holt,  3a  Gibbs,  C.  J. 
1816. 

48.  A  policy  at  and  from  a  for- 
eign port  does  not  attach,  where 
the  vessel  on  her  arrival  outwards 
is  so  shattered  as  to  be  unable  to 
be  in  port  in  reasonable  security. 
Parmeter  v.  Cousins,  2  Campb, 
235.    EUenhorough,  C.  J.  1 809. 

And  see  Forbes  v.  Wilson,  Park, 
299,  n.;  Hibbert  v.  Martin,  ibid. 

D.  (b)  Neutrality 
(See  post,G.(c).) 

E.  Risk. 

E.  (a)  Risks  insured  against  by  the 
common  policy* 

49.  Where  damaged  goods  arc 
sold  at  credit,  the  underwriters  are 
only  bound  to  pay  the  difference 
between  the  sound  value  and  the 
price  of  the  goods  calculated  at  the 
course  of  exchange  at  the.  period 
of  the  sale,  and  cannot  be  required 
to  indemnify  the  assured  against  a 
further  loss,  occasioned  by  the  de- 
preciation of  the  foreign  currency 
at  the  expiration  of  the  credit. 
Thellusson  v.  Bewick,  1  Esp.  77. 
Kenyon,  C.  J.  1793. 

50.  Underwriters  are  not  liable 
for  an  injury  sustained  by  a  vessel 
which  has  been  lawfully  seized  by 
the  crown,  though  she  may  be  af- 
terwards restored  to  her  former 
owner.  Pipon  v.  Cope,  1  Campb. 
434.    Ellcnborough,  C.    J.  1808. 

51.  No  interest  can  be  recovered 
on  the  sum  insured.  Kingston  v. 
M'Intosh,  1  Campb.  618.  Ellen- 
borough,  C.  J.  1808. 
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52.  On  a  policy  on  freight  the 
assured  can  only  recover  in  re- 
spect of  the  cargo  actually  on 
board,,  unless  there  be  an  engage* 
ment  to  provide  a  full  cargo.  Pa- 
trick v.  Eames,  3  Campb.'  441. 
EUenborough,  C.  J.  1 8 1 3. 

And  see  ante,  pi.  28, 29,  post,  E» 
(c)  64. 

i 

E.  (b)  Risks  excluded  by  the  common 

memorandums. 

(And  see  post,  F.  (e).) 

53.  Where  the  vessel  is  strand- 
ed and  the  goods  are  damaged,  it 
is  immaterial  upon  the  construction 
of  the  common  memorandum,  whe- 
ther the  injury  was  occasioned  by 
the  stranding  or  not.  Burnett  v. 
Kensington,  I  Esp.  416.  Kenyon, 
C.J*  1795. 

And  the  court  of  K.  B.  after  a 
fourth  trial,  ordered  the  postea  to 
be  delivered  to  the  plaintiff;  7  T. 
R.  210. 

And  see  Dobson  v.  Bolton,  4  M. 
&  S«  80  1  Marsh.  Ins.  23t ;  Bar- 
ing v«  Henkle,  ib. 

54.  Apd  it  is  sufficient  if  the  ves- 
sel be  driven  on  shore,  and  remain 
there  two  hours.  Haralan  v. 
Vaux,  3  Campb,  429.  EUenbor- 
ough, C.  J.  1813. 

Or  be  fixed  upon  a  rock  from 
15  to  29  minutes.  Baker  v.  Tow- 
ry,  1  Stark.  436. '  EUenborough; 
C.J.  181G. 

53.  Semble,  that  where  a  ves- 
sel is  driven  on  a  reef  of  rocks; 
whereby  she  is  ao  much  damaged 
that  it  afterwards  becomes  neces^ 
sary  to  run  her  ashore,  the  assured 
may  recover  particular  average, 
as  in  a  case  of  stranding.*    Ibid; 

56.  But  it  is  not  di  stranding 
where  a  vessel  strikes  oft  a  rock, 
and  remains  there  a.  minute  and  a 
half,  lying  on  her  Wain  ends, 
M'Dougle  v.  Royal  Exch.  Assur- 
ance Company,  4  iCaropb. ,  283,  i 
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Stark.  130.  EHenborough,  C.  J. 
1815. 

And  the  court  refused  a  rule  for 
a  new  trial :  4  M.  &  S.  503. 

E.  (c)  Duration  of  risk* 

57.  Where  a  party  insures  goods 
to  Jamaica,  and  the  vessel  after  re 
maining  a  month  at  one  port  in  the 
island,  proceeds  with  the  goods  to 
another  port,  the  insurance  contin- 
ues till  her  arrival  at  the  latten 
Leigh  v.  Mather,  1  Esp.  41 1.  Ken- 
Jon,  C.  «L  1 705. 

4  58.  But  where  the  same  person 
insures. *fcr/>  and  poods,  the  under- 
writers are  discharged  on  her  ar- 
rival at  any  port  in  the  island. 
Ibid. 

59.  A  policy  on  goods  to  the 
East  Indies,  until  arrival  at  the  last 
p  ace  of  discharge  on  the  outward 
voyage,  ceases  when  the  ship  has 
delivered,  the  company's  outward 
cargo  at  a  poi  t  in  the  East  Indies, 
ancrwi:;  i,ot  protect  the  goods  to  a 
market  in  an  intermediate  voyage 
made  by  the  ship  after  taking  in 
part  of  her  cargo  for  Europe.  Ibid. 

Sed  vide  S.  C.  Park,  <52. 

60.  Insurance  on  a  voyage  to 
Martinique  and  all  or  any  of  the 
islands,  does  not  cover  a  loss  incur- 
red while  the  vessel  is  detained  at 
Antigua  for  the  joint  purpose  of 
disposing  of  the  residue  of  her  car- 
go and  obtaining  a  return  freight. 
India  v.  Vaux,  3  Campb.  437. 
EHenborough,  C.  J.  1 8 1 3. 

61.  Held,  that  an  undcrwiter  is 
liable  from  the  time  of  signing  the 
memorandum,  if  a  policy  be  after* 
wards  executed*  Thompson  v. 
Donaldson,  3Esp.  63.  Kenyon, 
C.  J.  1799. 

.   Sed  vide  post,  P.  (%)  pi.  219. 

G2.  Where  goods  insured  until 
safely  landed,  are  taken  out  of  the 
vessel  by  a  public  lightenrmt.,  tho* 
employed  by  the  consignee,  the 


underwriters  art  not  discharged. 
Hurry  and  Schneider  v.  Royal  Ex- 
change Assurance  Company,  3 
Esp.  289.     Eldon,  C.  J.  1801. 

And  the  court  discharged  a  rule 
for  entering  a  nonsuit ;  2  B.  &  P. 
430. 

63.  S.  P.  ruled  in  Rucker  v. 
London  Ass.  Com)).  3  Esp.  290; 
Bu)ler,J.  1784. 

S.  C.  2  Bos.  and  Pull.  432,  n. 
Sed  vide  Strong  v.  Natally,  1  N. 
R.  16. 

64.  Freight  is  insured  at  and 
from  Hayti.  Part  of  the  outward 
cargo  is  bartered  for  produce,  af- 
ter which  the  ship  is  wrecked ;  the 
remainder  of  the  outward  cargo  is 
saved,  and  exchanged  for  produce. 
The  underwriters  are  only  liable 
for  the  freight  of  the  produce  actu- 
ally shipped.  Forbes  v.  Cowie, 
1  Campb.  520.  EHenborough,  C. 
J.  1808. 

S.  C.  Park.  Ace.  Forbes  v. 
Aspinall,  3  East,  323.  See  ante 
pi.  28,  20, 52. 

65.  Where  goods  are  insured 
for  a  limited  period,  and  an  injury 
is  discovered  which  cannot  be  dis- 
tinctly referred  to  the  period  of  in- 
surance, the  underwriters  are  en- 
tirely discharged.  Parkin  v.  Tun- 
no,  2  Campb.  59.  EHenborough, 
C.  J.  1 809. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit.  Ibid* 
and  1 1  East,  22. 

And  see  Burnett  v.  Kensington, 
7T.  R.  210. 

66.  A  policy  al  and  from  Riga 
attaches  as  soon  as  the  ship  arrives 
there  in  physical  safety,  though  un- 
der great  danger  of  seizure  and 
condemnation.  Bell  and  others 
v.  Bell,  2  Campb.  475.    Ellcnbor- 

I  ough,  C.  J.  1810. 

I      And  the  court  refused  to  grant  a 

rule  for  a  new  trial  on  this  ground. 

Ibid. 
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Vide  tamen,  Horneyeir  v;  Lush-  t  goods  from  A.  B.  to  C,  tt  begin- 
**__.  Mm  njng  ^  adventure  from  the  load- 

ing thereof,"  is  not  confined  to 
goods  loaded  at  A.,  but  is  to  be  un- 
derstood to  extend  to  goods  put  on 
board  at  the  port  of  loading  motion- 
ed in  the  former  policy.  Bell  and 
others  v.  Hobson,  3  Campb.  273. 
Ellenborough,  C.  J.  1812. 

And  see  Spitta  v.  Woodman,  % 

Taunt.  416.    S.  C.  16  East,  18a, 

Case  of  the  William,  5  Rob* 


ington,  15  East,  46. 

67.  It  is  stipulated,  "that  if  the 
ship  shall  not  load  'a  cargo  at  Riga 
by  any  act  of  the  Russian  govern- 
ment, the  assured  shall  recover  as 
for  a  total  loss."  The  ship  is  con- 
demned before  her  outward  cargo 
is  discharged.  The  assured  are 
entitled  to  recover.    Ibid. 

And  the  court  of  K.  B.  refused 
to  grant,  on  this  ground,  a  rule  for 
a  new  trial.    Ibid* 

68.  A  ship  is  chartered  to  pro- 
ceed in  ballast  to  Charentt\  "  where 
the  freighter  is  to  provide  a  full 
cargo."  An  insurance  is  effected 
at  and  from  Sheerness  to  Charente, 
from  the  date  of  the  policy  till  she 
shall  be  arrived  at  Charente,  and 
back  to  London  on  freight,  to  •  be 
deemed  interest  in  the  outward  voy- 
age, although  in  ballast.  Semble, 
that  the  former  clause  is  not  re- 
strained by  the  latter,  and  that  the 
policy  will  cover  a  loss  by  seizure 
on  arrival,  before  any  part  of  the 
cargo  is  shipped.  Mackenzie  v. 
Shedden,  2  Campb.  4-31.^  Ellen- 
borough,  C.  J.  1 8 1 0. 

69.  Policy  at  and  from  Riga  on 
ship  and  freight,  is  declared  to  be 
in  continuation  of  a  policy  to  Riga, 
during  the  ship's  stay  there,  and  from 
thence  home*  The  ship  is  condem- 
ned at  Riga  before  she  has  dis- 
charged her  outward  cargo.  The 
continuation  policy  does  not  cover 
the  outward  freight.  Bell  v.  Bell, 
ubi  supra. 

70.  Goods  on  arrival  at  Archan- 
gel, are  landed  as  usual,  in  the 
custody  of  custom-house  officers. 
The  underwriters  are  discharged,  I 
though  the  goods  are  seized  by  the 
Russian  government  before  they 
are  released  by  ihc  custom-house 
officers.  Brown  v.  Carstairs,  3 
Campb.  161.   EUenbo.  C.  J.  1 8 11 . 

*    A  continuation  policy  on 


n. 

<A.  R.  385.  Homeyer  v.  Lushing- 
ton,  1 5  East,  46 ;  Nonnen  v.  Reid, 
16  East,  176. 

71.  By  demand  and  acceptance 
of  that  portion  of  the  premium 
which  is  stipulated  to  be  returned 
on  arrival,  the  risk  is  closed  ;  and 
the  assured  cannot  resort  to  the  un- 
derwriter in  respect  of  a  contin- 
gency arising  out  of  circumstan- 
ces with  which  he  was  acquainted 
at  the  time  of  the  settlement.  May 
and  others  v.  Christie,  Holt,  67. 
Gibbs,C.  J.  1815. 

E.  (d)  Short  interest 

72.  'An  entire  insurance  of  600/. 
is  effected  on  ship  valued  at  1000/. 
and  cargo  at  1000/.  No  cargo  is 
shipped.  The  underwriters  are 
only  liable  to  the  extent  of  50/.  per 
cent,  on  their  respective  subscrip- 
tions. Amery  v.  Rogers,  1  Esp. 
207.     Kenyon,  C.  J.  1 T94. 

N.  In  this  case  the  assured 
would  be  entitled  to  a  return  of 
premium  in  respect  of  the  cargo. 

73.  Where  a  ship  chartered  for 
a  particular  voyage  is  guilty  of  a 
deviation  after  sailing  upon  it, 
though  before  any  goods  are  load- 
ed, the  assured  are  not  entitled  to 
a  return  for  short  interest.  Moses 
and  another  v.  Pratt,  4  Campb. 
297.     Ellenborough,  C.  J.  1815. 

74.  After  safe  arrival  it  is  too 
late  to  demand  a  return  for  short 
interest.    M'Culloch  v.  Royal  Ex- 
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change  Assurance  Company,  3 
Campb.  406.  Ellenborough,  C. 
J.  1813. 

And  see  Dough  471,  note  (F.  3). 
Ante,  Assumpsit,  pk  64.  Gamin  o, 
pi.  17. 

75.  Where  goods  are  fraudu- 
lently over-valued,  the  assured  can- 
not recover  the  real  value  as  short 
interest.  Haigh  and  others,  as- 
signees of  Lazarus  and  Cohen^vf 
De  la  Cour,  3  Campb.  319.  Elleu* 
borough,  C.J.  1812. 

F.  Policy. 

F.  (a)  Stamp. 
,  (And  see  infra,  pi.  86). 

76.  A  policy  produced  with  a 

E roper  stamp,  may  be  shewn  to 
ave  been  signed  before  the  stamp 
was  affixed.  Roderick  v.  Hovil, 
3  Campb.  10?.  Ellenborough,  C. 
J.  1811. 

•  Sed  vide  post,  pi.  114,  Stamps, 
D.  l. 

77.  Where  the  goods  are  to  be 
declared  and  valued,  the  policy  is 
void  unless  the  stamp  be  sufficient- 
ly large  to  cover  the  value  declar- 
ed, calculating  the  fractional  part 
of  each  distinct  interest  as  a  dis- 
tinct 100/.  Rapp  v.  Allnut,  3 
Campb.  106,  n.  K.B.I 81 2. 

S.  C.  15,  East,  601. 

F.  (b)  Alteration. 

78.  An  alteration  in  a  policy  as 
to  the  subject  matter  of  the  insur- 
ance,made  after  the  risk  has  attach- 
ed, without  a  fresh  stamp,  renders 
the  instrument  altogether  invalid. 
French  and  others,  asssignees  of 
Hill  v.  Patten,  1  Campb.  72.  El- 
lenborough, C.  J.  1 807. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial  in  an  ac- 
tion upon  the  contract,  in  its  orig- 
inal form;  ibid.  180,  b.  and  9  East, 
351 3  having '  previously  granted 


a  new  trial  after  a  verdict  for  the 
bankrupt  on  the  policy  in  its  alter* 
ed  state,  8  East,  373. 

And  see  Rathe  v.  Taylor,  Iff 
East,  412,  5;  Kensington  v.  Inglis, 
8  East,  273 ;  Hubbard  v.  Jackson, 
3  Taunt.  169. 

79.  Even  against  a  party  who 
has  not  assented  to  the  alteration. 
Fairlie  v.  Christie,  Holt  831. 
Gibbs,  C.J.  1616. 

And  the  court  set  aside  a  ver- 
dict for  the  plaintiff.  7  Taunt. 
416.1  Moore,  114. 

And  see  Post,  Stamps,  E. 

80.  A  variance  between  the 
name  by  *hich  a  vessel  is  entered 
at  the  custom-house,  and  that  inser- 
ted in  the  bill  of  lading,  does  not 
discharge  the  consignee  from  de- 
murrage, unless  his  searches  at  the 
custom-bouse  were  thereby  frus- 
trated.     Harman   v.  Clarke,    4* 

I  Campb.  1 59.  Gibbs,  C.  J.  1 8 1 5. 
N.  The  variance  in  this  case 
was  merely  in  the  translation  and 
non translation  of  the  definite  arti- 
cle •*  die"  prefixed  to  the  name  of 
the  ship^ 

81.  But  the  insertion  of  the 
name  of  the  vessel  in  a  different 
language,  is  not  a  material  altera- 
tion. Clapham  and  another,  as- 
signees, v.  Cologan,  3  Campb.  382. 
Ellenborough,  C.  J.  1813. 

82.  And  where  the  voyage  was 
originally  described  as  M  at  and 
from  A.  and  B."  the  addition  of 
the  words  u  both  or  either"  is  im- 
material, the  legal  operation  of  the 
instrument,  in  both  forms,  being 
the  same.    Ibid. 

F.  (c)  Valued  policy, 

83.  A  policy  on  goods  to  he  dc- 
elarcd  ana  valued,  if  no  declaration 
is  made,  must  be  considered  as  an 
open  policy.  Harman  and  others 
v.  Kingston,  3  Campb.  \  50.  El- 
lenborough, C.  J.  1 81 1 . 
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84.  A  declaration  of  interest  and 
value  maybe  by  parol*  Robin* 
son  v.  Touray,  3  Campb.  160; 
Ellenborough,  C.  J.  1811. 

Sed  vide  Pothier,  Thute  du  Con- 
trat  d'Assurance,  chap.  2.  sect.  2* 
num.  109. 

85.  But  if  not  communicated  to 
the  underwriters,  or  written' on  the 
policy,  is  a  nullity.     Ibid. 

86.  It  may  be  corrected  with- 
out a  fresh  stamp,  if  made  on  a 
wrong  ship,  although  the  under- 
writers have  put  their  initials. 
Robinson  v.  Touray  ubi  supra,  and 
the  court  discharged  a  rule  for  a 
new  trial,  1  M.&S.  218. 

F.  (d)  Description  of  the  object  of  in- 
surance.  ' 

87.^'  policy  on  a  voyage  to  any 
of  the  West  India  islands,  will  not 
cover  a  Voyage  to  an  istarid  which, 
at  the  time  of  effecting  the  insur- 
ance, beloriged  to  the  enemy,  al- 
though afterwards  captured.  Neil- 
son  v.  De  la  Cour,  2  Esp.  619. 
Kenyon,  C.  J.  1797* 

88.  Where  the  insurance  is  on  a 
voyage  u  to  any  port  in  the  Baltic? 
witnesses  may  be  called  to  prove 
that  the  Gulph  of  Finland  H  gene- 
rally considered  to  be  within  the 
Baltic,  though  laid  down  by  geo- 
graphers as  a  distinct  sea.  Uhde  v;  ] 
Walters,  S  Campb.  1 6.  Ellenbor- 
ough, C.J.  1811. 

And  see  ante,  Evidence,  198,  7, 
202.  Sed  vide  Weston  V.  Ernes,  1 
Taunt.  115. 

89.  So  a  policy  "  at  and  from  a 
port  of  loading  in  Amelia  Island," 
in  which  there  is  no  port,  may  be 
applied  to  a  cargo  shipped  in  anoth- 
er island  higher  up  the  river.  Mox- 
on  v.  Atkins,  3  Campb.  200.  El- 
len bough,  C.  J.  1811. 

And  see  ante,  Covenant,  A.  (b) 
7. 

90.  An  insurance  on  "  stock  in 


trade"  does  not  cover  goods  pur- 
chased on  a  speculation  unconnec- 
ted with  the  party's  usual  buaine&s. 
Watchom  v.  Langford  and  others, 
3  Campb.  422.  Ellenborough,  C. 
J.  1813*  - 

91.  An  insurance  on  "  house- 
hold furniture,  linen,  and  wearing 
apparel,*  does  not  extend  to  a 
stock  of  linen  drapery  goods.  Ibid* 

F.  (c)  Construction  of.  the*  usual 
•  memorandums*  ' 

And  see  ante,  E.  '(b).    '  - 

92.  Under  an  exception  of  ave- 
rage losses,  not  amounting  to  5  per 
cent,  the' proportion  of  Toss  must 
be  calculated  with  reference  to  the. 
value  of  the  cargo  at  the  time  the 
loss  happen*.  Rohl  v.  Parr,  1  Esp. . 
445.    Kenyon,  ,C.  J.  1 796. 

93.  Malt  is  corn  within  the  mean- 
ing of , the  memorandupa,  excepting 
corn,  &c.  from  particular  average. 
Moody  v.  Sqrndge,  2,Esp.  633. 
Kenyon/C.  J,  1798* 

G.  Warjusty. 

G.  (a)  What  shall  amount  to  a  war- 

.  ranly. 

94.  A  declaration  thai  the  insur- 
ance is  tt  on  the  carg6,'  being  1031  • 
hhds.  of  wine?  is  not  a  warranty 
that  no  other  goods  shall  be  taken 
on  board.  Muller  v.  Thompson, ' 
2  Campb.  610.  Ellcnborougn,  C. 
J.  1811. 

95.  Insuring  a  vessel  by  an  En- 
glish name,  is  no  warranty  that  she 
is  English.  Clapham  and  another, 
assignees  of  Pearce,  v.  Cologan,  3 
Campb.  382.  Ellenborough  C.  J. 
1813. 

And  see  Le  Mesorier  v.Vaiighan, 
6  East,  382.    S,  C.  2  Smith,  492. 

r 

G.  (b)  How  construed. 

96.  Policy  on  a  vessel  during  one 
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month  remaining  in  Portsmouth 
harbour  securely  moored,  is  not  va- 
cated by  the  vessel's,  changing  her 
mooring'  within  the  same  harbour. 
■  ■  ■  v.  Westmore,  6  Esp.  109. 
Eilenborough,  C.  J.  1 807. 

G.  (c)  Neutrality. 

97.  A  vessel  warranted  American, 
must  be  navigated  with  all  the  pa- 
pers required  by  the  treaties  be- 
tweenAmerica  and  the  belligerent. 
Rich  v.  Parker,  2  Esp.  615.  Ken- 
yon,  C.  J.  I79f. 

And  the  court  of  K.  8.  gave 
judgment  for  the  defendant  on  a 
special  verdict ;  7  T.  R.  705. 

98.  A  warranty  of  neutrality  is 
not  complied  with,  where  it  ap- 
pears that  the  owner,  though  a  na- 
tive of  a  neutral  country,  is  resi- 
dent with  his  family  in  the  states 
of  a  belligerent.  Tabbsv.  Bende- 
lack,  4  Esp.  108.    Kenyon,C.  J. 

1901. 

S;  C.  3  Bos.  and  Pull.  207,  n. 
And  see  ante,  A.  (a)  post,  P.  (a) 

G.  (d)  Time  of  Bailing. 

99.  A  warranty  to  sail  from  P. 
on  or  before  the  23d,  is  not  satisfi- 
ed by  sailing  toQ.,  which  is  the 
port  of  P.,  on  the  28th,  clearing  the 
vessel,  and  completing  the  crew  on 
the  29th,  and  sailing  from  Q.  on 
the  30th.  Ridsdale  and  others  v. 
Newnham,  4  CaropU  111.  Ei- 
lenborough, C.  J.  1814. 

And  the  court  refused  a  rule  for 
a  new  trial,  lb.  and  3  M.  &  S.  456. 

100.  A  warranty  to  sail  before 
a  particular  day  on  a  voyage  from 
Surinam,  and  all  or  any  of  the  West 
India  islands,  is  satisfied  by  the  ves- 
sel's sailing  with  a  cargo  from  Suri- 
nam within  the  time,  though  she 
call  at  the  islands  for  convoy  after 
the  day.  Wright  v.  Shiffner,  2 
Campb.  247.    Eilenborough,  C.  J. 


And  the  court  refused  a  rule  far 
a  new  trial.  Ibid,  and  1 1  fost, 
515. 

And  see  I.  (c)  1 

101.  But  it  was  held  that  a  sl:p 
warranted  to  depart  on  or  bcfoi  e 
a  given  day.  must  actually  be  out 
of  port  on  that  day,  and  that  it  is 
not  enough  that  she  broke  ground 
and  commenced  the  homeward 
voyage,  so  as  to  have  satisfied  a 
warranty  to  sail  on  that  day.  Moir. 
v.  Royal  Exchange  Assurance 
Company,  4  Campb.  84.  Ellen- 
borough  C.  J.  1814. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.     Ibid. 

G*  (e)  Sailing  with  convoy. 
(And  see  post,  pi.  i4tt.) 

102.  A  warranty  to  sail  with  con- 
voy is  broken  if  the  vessel  set  sail 
without  sailing  orders,  which  it  was 
in  the  power  of  the  captain  to  ob- 
tain. Anderson  v.  Pitcher etux. 
3  Esp.  )  24.     Eldon,  C  J.  1 WO. 

And  the  court  of  C.  P.  dischar- 
ged a  rule  for  a  new  trial ;  2  Bos. 
&  Pull.  164. 

*  And  see  France  v.  Kirwan,Park, 
447  ;  commented  upon  in  Marshall 
369,  n.  JHibbert  v.  Pigou,  Park, 
443.  S.  C.  Marshall,  369 ;  Webb 
v.  Thomson,  1  Bos.  &  PulL5; 
Wainhouse  v.  Cowie,  4  Taunt.  »<B. 

103.  Ships. sailing  frqm  foreign 
ports  are  not  within  the  restrictions 
of  the  convoy  act,  unless  there  be 

Eersons  at  those  ports,  authorised 
y  the  admiralty  to  grant  convoy 
or  license.  D'Aguilar  v.  Tobw, 
Holt,  18*.    Gibbs,C.J.  l»"\ 

104.  Nor  will  such  an  authority 
be  implied  upon  the  circumstance 
of  the  admiral  on  the  station,  hav- 
ing usually    appointed    convoys. 

Ibid.  .. 

105.  Brokers  effecting  a  policy 

without  notice  that  it  is  not  on  ac- 
count of  A.  from  whom  they  &' 
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eeive  the  order,  have  a  Hen  upon  if 
for  their  general  balance  due  from 
A.,  and  have  a  right  to  apply  in  sat- 
isfaction of  that  balance,  money 
received  upon  the  policy,  as  well 
after  as  before  notice,  that  it  be- 
longs to  B.  Mann  v.  Forrester  and 
another,  4  Campb.  60.  Ellenbor- 
ongh,C.  J.  m<f, 

I  (Hi.  But  if  after  such  notice  they 
pay  the  surplus  to  A.,  the  amount 
may  be  recovered  from  them  by 
B.,  in  an  action  for  money  had  and 
received.     Ibid* 

107.  A  bill  of  lading  stating  the 
ship  to  be  bound  to  the  port  of  des- 
tination, with  convoy,  amounts  to 
an  undertaking  binding  on  the  own- 
er, that  the  ship  shall  sail  with  con- 
voy. Magalhaens  v.  Busher,  4 
Campb.  54.  Ellenborough,  C.  J. 
1814. 

108.  It  is  no  excuse  for  not  sail- 
ing with  convoy  that  the  ship  was 
prevented  from  joining  the  convoy 
t>y  the  weather.    Ibid. 

10H.  Where  a  policy  warrants 
that  the  ship,  if  sne  proceed  on  a 
particular  day,  shall  sail  with  con- 
voy, she  may  sail  without  convoy 
from  her  loading  port  to  the  place 
of  rendezvous  for  convoy  for  the 
voyage,  although  there  be  convoy 
for  ships  between  the  loading  port 
and  place  of  rendezvous.  War- 
wick v.  Scott,  4  Campb.  62.  El- 
lenborough C.  J.  1 l« 14. 

1 M.  A  ship  is  to  be  considered 
as  sailing  with  convoy  if  she  join 
and  receive  sailing  instructions 
within  the  limits  of  the  port,allhough 
the  convoy  drop  down  15  leagues 
from  the  place  of  loading  several 
days  before  such  ship,  she  being 
detained  for  want  of  a  pilot.  Rids- 
dale  and  others  v.  Shedden,  4 
Campb.  1 07  •  Ellenborough,  C.  J. 
1814. 

Ml.  Where  no  convoys  are  ap- 
pointed at  the  port  from  which  a 


ahip  commences  her  voyage,  she 
is  not  bound  to  wait  for  convoy  at 
a  port,  in  the  course  of  the  voyage, 
from  which  convoys  are  appointed. 
Park  v.  Hamond,  4  Campb.  344, 
Gibbs,  C.J.  1815. 

11*2.  But  it  is  a  sufficient  de- 
fence to  shew  that  the  ship  was  de- 
layed by  the  default  of  the  plain- 
tiff's agent  in  not  putting  on  board 
the  plaintiff's  goods,  and  that  after 
receiving  them  the  master  made 
every  practicable  exertion  to  join 
the  convoy.     Ibid. 

9 

H.  Representation. 
H.  (a)  When  material. 

1  13.  A.  paid  4  guineas  to  B.  a& 
an  insurance  against  being  drawir 
in  the  militia,  under  47  Geo.  HI. 
cap.  7).  and  took  a' receipt  which 
stated*  uthat  the  subscriptions 
were  received  for  the  purpose  of 
indemnifying,  &c.  until  a  certain 
day,  at  which  period  all  balloting* 
under  the  act  were  directed  to  cease." 
A.  was  drawn  after  the  day.  Held, 
that  he  was  not  within  the  terms  of 
the  insurance ;  but  that  he  was  en- 
titled to  a  return  of  premium  on  the* 
ground  of  misrepresentation.  Duf- 
fell  v.  Wilson,  l  Campb.  401.  El- 
lenborough, C.  J.  1  808. 

And  see  Astley  v.  Ray,  2  Taunt. 
214. 

114.  A  representation  made  to 
underwriters  on  goods  when  their 
names  are  put  down  on  the  »fy, 
must  be  substantially  complied 
with,  unless  it  be  withdrawn  or 
qualified  before  the  policy  is  sign- 
ed. Edwards  v.  Footner,  1 
Campb.  530.  Ellenborough,  C. 
J.I  HOB.  ^ 

Sed  vide  Bell  v.  Carstairs,  14 
East,  374,  82,93. 

H.  (b)  How  made. 

115.  A  representation  madet* 
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an  underwriter  who  is  not  ibe  first 
cm  the  policy,  cannot  be  taken  ad- 
yantage  of  by  a  subsequent  under- 
writer. Bell  and  others  v.  Car* 
stairs,  2  Campb.  544.  Ellenbor* 
oughjC.J.  18IQ. 

8.  C.  not  S.  P.  1 4  East,  374. 

116.  Catting  a  ship  by  an  English 
'nam*  does  not  amount  to  a  repre- 
sentation of  her  being  an  English 
ship.  Clapham  and  another,  as- 
signees of  Pearce,  v.  Cologan,  3 
Campb.  382,  Eltenborogb,  C.  J. 
1813.    Ante,  pi.  80,  81. 

H.  (c)  How  construed* 

117.  On  a  voyage  from  St.  Do- 
mingo to  Eurojte,  a  representation 
that  the  vessel  will  sail  in  the  month 
of  October,  implies,  that  shewHl 
not  sail  till  the  25th,  or  at  the  soon- 
est the  10th  or"  loth  of  that  month. 
Chaurand  and  another  v.  Anger- 
stein,  Peake,  43.  Kenyon,-  C.  J. 
1791. 

118.  A  broker  effecting  an  in* 
surance  from  Russia,  on  a  snip  then 
oh  her  outward  voyage,  says, 
*  There  is  a  cargo  ready  for  her." 
This  representation  expresses  mere- 
ly expectation  and  belief;  and  the 
underwriter  is  not  discharged  by 
the  delay  of  the  vessel  for  want  of 
a  cargo.  Hubbard  v.  Glover,  3 
Campb.  313.  Ellenborough,  C. 
J.  1812. 

.  And  see  Bowden  v.  Vaughan, 
10  East,  4J5 ;  post,  Vexdor  and 
ruRCHASER,  G.  (a)  2. 

I.   Concealment. 
I*  (a)  When  material* 

119.  A  vessel  is  insured  after 
*phe  has  been  long  at  sea,  which 

circumstance  is  not  c6mmunicated 
to  the  broker,  who  is  conse- 
quently unable  to  answer  the  in- 
quiries df  the  underwriter.  This 
is  a  fraudulent  concealment.  Web- 


ster v.  Foster*  1  Esp.  407.   Kt* 
yon,  C.J.  1795. 

Ace.  Fillfo  v.  Bruttoo,  Park, 
250 ;  Ratcliffe  v.  Shoolbred,  Mar* 
shall,  468 ;  Carter  v.  Boehm,  1 
Bla.  593.  3  Burr.  190/>.  Sed 
vide,  5  Taunt.  43C.  l  Marsh,  117. 

120.  So  where  a  party  delayed 
insuring  until  after  the  arrival  of 
another  vesse),'which  sailed  at  the 
same  time  with  the  ship  insured, 
the  non-communication  of  this  cir- 
cumstance was  held  to  vacate  the 
policy.  M' Andrew  v.  Bell,  1 
Esp.  373.    Kenyon,  C.  J*  1785, 

Ace.  Bridges  v.  Hunter,  I  M. 
and  S.  15. 

121.  Sec  us,  where  such  arrival 
is,  in  Lloyd's  listr  Friere  v.  Wood* 
house,  Holt,  592.  Burrough,  J. 
181.7. 

1 22.  At  the  time  of  effecting  ait 
insurance,  the  underwriter  is  enti- 
tled to  be  informed  of  all  the  cir- 
cumstances known  to  the  assured 
with  respect  to  the  actual  state  of 
the  vessel.  Freeland  and  others 
v.  Glover,  6  Esp.  1 4.  Ellenbor- 
ough, C.  J.  1 30G> 

123.  But  it  is  not  necessary  that 
he  should  be  apprized  of  all  the 
calamities  whicn  have  previously 
befallen  the  vessel  in  the  course  of 
her  voyage.     Ibid* 

And  the  court  of  K»  B.  dischar- 
ged a  rule  for  a  new  trial,  on  the 
ground  that  the  letter  communica- 
ted to  the  underwriters  referred  to 
a  former  correspondence,  which 
they  might  have  required  to  see  5 
7  East,  457,  and  3  Smith,  424. 

Ace.  Schoolbred  v.  Nutt,  Park, 
300.  S.C.  Marshall,  475.  Sed  vide 
Gladstone  v.  King,  1H.&S.  35. 
And  see  Fort  v.  Lee,  3  Taunt. 
381. 

124  It  is  customary  for  vessels 
on  their  arrival  at  Newfoundland 
to  be  employed  m  fishing,  or  to 
make  an  intermediate  voyage  be- 


air- 


fare 'they  load  homeward*,  and  in 
either  case  .they  are  commonly 
protected  during  that  period  by  a 
distinct  insurance.  A  policy  at  and 
from  Newfoundland  roust .  be  con* 
strued  with  reference  to  tliis  usage, 
of  which  the  underwriters  are 
bound  to  take  notice.  The  insuur- 
ance  therefore  docs  not  attach  up- 
on the  intetmediate  risk*  *ot  is  it 
vitiated  by  the  non-comrmmicatioa 
of  the  feet.  Vallance  v.  Dewar,  1 
Campb.  503.  .  Ellenborough*  C. 
J.  1808.  Ougier  w  Jenaings,:  1 
Campb.  505-  Eldon,  C.  J.  1 800* 
125).  Aodif  the  usage  be.  gener- 
al, it  cannot  be  objected  that  it  is 
io  the. alternative,, or  that  it  is  not 
universal.      .Vallance  v,i  Dewar1, 

ubi  supra*  .. 

1 26.  So  the  •  underwriters :  are 
bouad  to  take  notice  of :a  custom  to 
load  part.of.thp  cargo  outside  of 
Oporto  bar,  when,  the :  stltte  p(,  the . 
river  makes .  it  looore  pouvenisnt. 
Kingston  v.  Knibbs,  1  Campb.  #)8, 
n*    Ellenborougb,  C.  J* 1608*' 

197.  The  broken  is  bound  to 
communicate  facts  to  Uje  underwri- 
ter, but  not  the  opipio^s  and  appre- 
hensions occasioned  ,by  the  facts. 
Bell  and  others  v.  Bell,  2Caropb* 
475.  .EllqnbwrouaJ^C,  J.  lglO. 
.  And  .the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial,    ibid. 

120.  Loose  rumours  nredftot  be 
communicated  $  but  .tlje, materiali- 
ty of  thp  f0Qts>,kpotyn  and  suppres- 
sed; is  for  decision,  of.  :the  jury. 
Barrel!  and  anqjthcr  v.  BcSerley, 
Bolt,  383.    Gibbs,  a  J.  1Q16. . , 

129.  The  opinion  of  underwri- 
ttra  <**••{&  tbe.;raa*eriality  Qf  ,the 
TgioPMftS  ;W¥&tt  to  ,be  jitfdwwU' 

190.  The  fl^^bcomtauni cation  of 
the  ckamaged  state  of  good*  shipf* 
pedi.fom.nirich  dafigw  is  Jikelj  to, 
ensue,  does  not  vitiate  the  policy* 
where  thc&e  cirmmstancea  are  jun- 
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connected  with'  the  xavse  of  ifihe.* 
loss.    Boyd  r.  Duboir,  >3  Cairipb. 
133.    Ellenborougb*  G.J.  MIL 
•  And  see  post,  K.  (te)>L6Sb  '  •  v^i 
131.    Carboys ;  of  vitriol .  t-hrer 
sometimes  stowed  on  thedeck.And) 
sometimes  Nodded  in  sand  itf  the 
hold,  where  they  >a*e>  considered: 
safer.    It  is  not  necessary  to  apt: 
prize  tbfc  underwriters  tbtU  such; 
carboys  are  intended  to  .be  Mowed; 
on  deck, :  Da  Casta  v.  Edmunds, 
4  Campb.  U2.    Ellenborougb,  Ci? 
J.  181 5. 


K.  » 


iU.X^'lilli 
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J 
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K.  (a)    Delay.  ' 

13&>  Whete  a  vessel/is  insured: 
at  and  from  A.  to  Bn  a  voluntary! 
delay  in  proceeding  upon*  the  voy«l 
agfc,  will;  avoid  -the  policy*  <  South 
v*  Surridge,  4  £sp*  85«  Kenyan* 
C.  J.  18GI*.   * 

[  133.:  Secus,  where  she  .remains, 
in  port  for  necessary  repairs;  Ibicb 
>  J34.  Mere  length  of  time  inter-' 
vening  between -the  effecting  of  the 
insurance  and  the  sailing  of  the 
vessel*  is  not  sufficient  toavoid  the 
policy.  Grant  v.  King,  4  Esp. 
175.     Ellenborough,  C.J.  1803. 

'  K.  (b)  Deviation. 

135.  Whece  sickness  is  set  up 
as  an  excuse  for  deviation,  .it  must 
be  shewn  that  the  surgeon  was  pro- 
vided with  •  Medicines  suited  to  the 
voyage.  Wool£v*Glaggett,i  Eap.; 

257.     Eldon, C.J,  1800.  '  i     ♦    *; 
And  see  Tatham  v.  Hodgsoxl,  6r 

T.  R.  656.  Potluer,  Traite.du 
Cpntrat  fP  Assurance,  chap  I  sect. 
2»  num»^(l.  t     ",.',•••■••»: 

156.   Under  a  policy  "  at^nd 
from  Antigua  to  England,  nfith  lib- 
erty to  touch  at.aJTorianyof  the 
West  India  islands,  Jamaica  incju<r. 
4ed."    ,  The  -ship  ma w  tfluch  at' 
any  of  the  Elands,  &OHggupOt  ft  tktl 


21* 


INSURANCE. 


diiitcieoflme  from  Aftlwua  to  Engp- 
laab^ahd stay  at skich  £s she  visit- 
ed tfcdttiifceiiecessary  to  complete 
her  horaewiatd  cargov  Metcalfe 
wBartrj,  4  Ctonph,  t3&  Gibbs, 
<b&.J814. 

o<  131U  Liberty  to  toutih  at  an  in* 
tfarraediatt  port  does  not  inclode 
Itijerty  to  break  bulk  there.  Stitt 
ul  Warded,  2  Bap.  610;    Kenyon, 

.  &  €.  Park,  986.  Sed  vide 
R3ipe  v.  Bell,  9  East,  19* ;  Cor- 
mack  v.  Gladstone,  1 1  East,  347  ; 
Laroche  v.  Oswin,  12  East,  131  ; 
Urquhart  v.  Barnard,!  Taunt.  450. 

1 38.  A  vesselin&ijred  from  Lon- 
don to  Berbice,  with  liberty  to 
Hade  at  any*  port6  and  places,  puts 
iqto  Madeira,  and,by  staying  fbefe, 
loses  hen  convoy.  This  fc  ft  devi- 
ation* Wittm**  v.  Shee,  8  Campb. 
409.    Bllenboroqgb,  C.  J.  I81& 

139.  And  the  underwriters  are 
discharged,  although  the  policy 
was  effected  upon  sight  of  a  tetter 
from  the  master,  slating  that  he 
had  lost  the  convoy,  and  had  pas- 
sed Barbadoee,  and  the  words  a  at 
sea"  ware  inserted  after  the  claose 
t(  beginning  the  adventure  upon 
the  said  goodfe  and  merchandises, 
from  the  loading  tK^reof  aboard 
the  said  ship.*  Redman  v.  Lon- 
don, 8  Campb.  503.  Ellen  bor- 
ough, C.  J.  1 813. 

140*  Leave  to  discharge  part  of 
the  cargo  does  not  imf>ly  leave  to 
ta|t«  i»  other  g6od»„  Sheriff  v. 
Potts,  5  Esp»  96-  Ellenborough, 
C.J;  1803* 

*  S.t>.  Pbrk,  389t 

-141  j  Where*  vessel,  whifch-fc 
prevented  from  enteringfcer  port- 
df  <festih4tion>  pifoeeeds  to  another 
point  <Wrth  the  intebtibn  of  rfcturrn- 
itfg  to'Ae  port  wbt*  the  Irtpedt- 
mem  6k&l)  be  removed,  the  under*- 
**iteta  Triafptthfy*  retnain  liable.  ] 
BUckenhteig^rt  vi  London  Aasifo^ 


ance  Company,  1    Campb*  .454. 
Ettenbof ougb,  C.  J*  1 808. 

142.  But  if  she  abandon  her 
voyage,  a«d  be  lost  on  her  way 
back  to  her  place  of  outfit,  they 
are  clearly  discharged.    Ibid. 

143.  &P.  ruled  on  a  trial  be* 
tween  die  same  parties.  2  Campb. 
45©.     Mfcnsfield,  O.  J»  1808. 

And  the- court  of  C.  P.  set  aside 
a  verdict  given  for  the  plaintiff, 
contrary  to  the  direction  of  the 
chief  justice.     Ibid. 

144*  But  it  was  afterwards  left 
tothejury  as  a  question  of  feet, 
whether  the  voyage  had  been  a- 
bandoned  or  not ;  and  the  plaintiff 
again  bad  a  verdict.  Ibid.  $64. 
Mansfield*  C.  J*  1809. 

145.  So  if  the  captain  proceed 
to  a  neighbouring  pori,  the  under- 
writers are  discharged.  Parkin  v. 
Tunrio,  2  Campb.  59.  RUetiber- 
ough,  C.  1.  1 809. 

And  see  Hesehon  v.  Altaut,  1 
M.  &  8.  48. 

144.  Where  a  ship,  to  avoid  a 
danger  for  which  the  insurers 
wOtitd  have  lieeri  liable,  runs  to  sea 
before  she  is  properly  loaded,  and 
is  in  consequence  obliged  to  go  to 
»  port  out  of  the  direct  course  of 
the  voyage  insured,  the  underwrit- 
ers are  liable  for  a  subsequent  loss. 
O'Reilly  and  others  v.  Gonne,  4 
Campb.  249.    Gibbs,  €.  J*   1815. 

147.  Secus,  where  the  danger 
avoided  is  excepted  in  the  policy. 
O'Reilly  and  others  v.  Rojyal  Ex- 
change Assurance  Cdmpany,  4 
Campb.  £48.  Gibbs,  C  J* 
1815. 

148.  A  vessel  may  deviate  from 
her  t«*ek  to  seek  convoy,  when  it 
is  for  the  common  good  and  pre* 
se**afton,  d¥td  Is  m*  prohibited  by 
the  terms  of  the  polity.  D*  Agfli* 
larvvTebyti;  Hol^lS*.  'Gibbs, 

CiXrBre:  *.!--. 

*  And-  the  court  of  It.  B.  tefo*d 
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a  rule  "to  set  wide  nofcsuit.    Ibid. 

and  1 1  East,  9% 
149.  Leave  4*  tee  prize*  mtojwrt, 

does  not  authorize  the  remaining 

in  port  whifet  a  prize  is  repaired. 

Jerrttt  V.  Ward,  1   Cartpb.  265. 

Elleriboroueh,  C.  J.  180?. 

And  see  Jolley  v.  Walker,  Park, 
396 ;  Parr  v.  Anderson,  6  East, 
202.  S*  C.  9  S*ith,  316.  S»  C* 
upon  a  hew  trial,  Park,  397,  8. 

150.  The  master  fe  ordered  by 
the  com&andet  of  a  king's  ship  to 
put  to  sea  to  examine  a  strange  sail ; 
which  order  he  obeys  without  cota- 

[mlsion  or  retoonstrance*  The  po- 
icy  is  vacated*  Phelps  v.  Aulcljo, 
2  Campb.  350.  EllenbOioagh,  C. 
J.  1809. 

&  C  Park,  386.  And  see  Page 
v.  Thompson,  ibid.  109,  n. ;  Forster 
and  otheife  v.  Christie*  1 1  East,  20*. 

K.  (c)  Negligence* 


*ul«  for  d  new  tria^the*  omission 
being  ho  ground  for  seieufe^  J  5 
East,**j  ■  •..,     (!   ■ 

And  attdnte,  I.  (a)  180*. ;  . . 

K.  tt)  kretith  ofttoUDty  acfi  ' 

(And  see  ante,  G.  (e).) 

»  ►        .  * 

1*4.  A  policy  is  not  avokjeti  by 
an  agent  of  the  assurod's  being 
u  privy  to  or  instrumental  ui:  cans- 
tog  the  ship  lo«aAl  without  convoy, 
unless  he  had  an  authority  ,  fpftn 
his  principal  for  that  very  purpope. 
Caret  airs  and  others  v«  Album  3 
Campb.  497.  Elkriborongh,  Ct  J* 
1813. 

Ni  As.tppwtty,  see  Wainbouse' 
v.  Cowie,  4  Taunt.  1 78 ;  Wilson  y. 
Fodertoghato,  1  M.  &  &  468. 
Darby  v*  Newton,  6  Tautf,  **4. 
2  Marsh.  25&  &C. 

155*  Is  an  action  on  a  policy  of 

insurance*  k  wiU  be  presumed  that 

the  ship  complied  with  the  provif- 

151.  Underwriters  are  not  dis-  j  ions  of  the  cowvov  act,  UU  the  c<ni- 

charged  by  the  act  of  the  insured  j  traiy  fe  proved*  Thomtoo  qnd  oth 

in  taJoAg  on  board  3  prisoners  on  J  *frs  v,  Lonte  ana  others,  4  Campb* 

parole*  who  occasion  a  mutiny  teM  231.    ElJenborough*  Q.  J.  1816. 


minottng  in  the  loss  of  the  ve&sek 
Toabriin  v*  Inglb,  I  Campb*  421. 
Elltnborough,  C.  J.  1808 


And  see  Evimncs*  K. 
1 5$.  To  avoid  an  insurance,  ev- 
ert on  ships  iot  a  contraven|ioi|  of 


contravention.    Metcalfe  v.  Parry, 


1 52.  Where  no  liberty  is  given 
in  the  policy  to  take  simulated  pa* 
pers,  and  the  f  essel  is  condemned 
for  carrying  them*  the  assured  can- 
not  recover.  Hotaeyer  v.  Lush* 
tngton,  3  Campb.  85.  Ellenbor- 
ougb,C.  J.  1811. 

K.  (e)  Irregular  clearance. 

153.  The  non-insertion  in  the 
manifest  of  the  goods  insured,  does 
not  vacate  the  policy  where  the 
loss  is  unconnected  with  the  omis- 
sion.     Carruthers    v.  Gray,   3 


4  Campb.  123.   Gibbs,C*  J.  1814. 

L*  Loss. 

L.  (a)  By  perils  of  Ae  tea*. 
(And  see  ante,  E.  (b)  2, 3.) 

1 57.  Destruction  of  the  vessel  by 
worms  at  sea,  is  not  a  loss  by  perils 
of  the  seas.  Rohl  v.  Parr,  1  Esp. 
445.     Kenyon,  C.  J.  1796. 

158.  Nor  where  one  English 
ship  sinks  another,  supposing  her 
to  be  an  enemy.    Cullen  v.  Butler 

Campb.  142.    Ellen  borough^'  C.  j  4  Cajnpb.  289.    Ellenboroijgli,  C. 
J.  1811.  j  J.  1815. 

,  And  the  court  of  K.  B.  refused  a       1 59.  An  exception  of  u  perils  <£ 
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n-the<«e*,n  Stench  to  a  loss  arisihg 
<  froas  ninnirtg  Toul  of  another  ves- 
sel by  misfortune.      Buller  and 
others;  v^Fish^r  arid  others,3  Esp. 
67.    Kenyon,  C.  J,  1 799.    . 

"N*  Dr  by  negligence ;  Smith  v. 

Scott,  4  Taunt.  126.    As  to   both 

'  .^dJnU;  see  Pothier,  Traite  du  Con- 

:  tret  d>  Assurance,  chap.  1.  sect.  2. 

ttu&n  50. 
.  *'*  '160.  -A  vessel  wrecked  by -the 
barratry  of  the  master,  may  be 
stated  to  have  been  lost  by  the  per- 
ifc  of  the  seas.  Heyman  and  others 
*v<  Parish,  2  Campb.  149.  Ellen- 
borough,  C.  J.  1 809. 

And  see  Smith  v.  Scott,  4  Taunt. 
127,  8. 
•  A 1 6  T.  Where  a  loss  is  to  be  infer- 
red from  the  want  of  'intelligence, 
it  must  be  proved  that  the  vessel 
set  sail  upon  the  voyage  mention- 
ed in  the  policy.  Cohen  v.  Hinck- 
ley, 2  Campb.  51  •  Eltenborough, 
C.  J.  1809. 

162.  For  this  purpose  the  pr<^ 
'duetion  df  the  convoy  bond,  sub- 
scribed with  an  official  memoran- 
dum, u  for  Quebec,1*  is  ptimd  facie 
evidence.    1W& 

1 63.  Or  the  production  of  the 
charter-party.    Ibid. 

S.  C.  not  S.  P.  i  Taunt.  249. 
•    164.  Or  a  licence  for  such  vqy* 
age.      Marshall    v.     Parker,   .2 
Campb.  70.    EllenborpMgb,  Cf  J. 

iso9.  \    : 

165.  It  is  not  necessary,  .to  shew 
that  the  vessel  has  pot  beep  beard 
of  at  her  port  of  destinatic-ri  $  it  isj 
sufficient  if  no  intelligence  have! 
reached  this  country.  Twenilow 
v.  Oswin,  2  Campb.  85.-  Ellenbor- 
ough,  C.  J.  1 809. 

166.  The  presumption  as  to  the 
loss  of  a  missing  ship,  is  governed 
wholly  by  circumstances.    Houst- 
man    v.    Thornton,    Holt,    242.  ( 
Gibbs,C.  J.  1816. 


167.  If  after  a  paywfcnt'fonnded 


upon  such  presumption,  <he  vessel 
re-appears,  she  will  belong  to  the 
underwriters,  as  upon  an  abandon- 
ment.   Ibid* 

And  see  Green  v.  Brown,2Stra. 
i  1 99.  Newby  v.  Read,  Park,  85. 
Pothier,  Traite  du  Contrat  d'Assar- 
ance,chap.  3.  seek  i.  num.  119. 

168.  Sugars  were  insured  from 
Tortola  toLondon,the  vessel  having 
received  damage  put  back  and  was 
declared  unfit  to  proceed.  No  ship 
could  be  found  to  bring  the  whole 
cargo  or  the  greater  psfrt  of  it ;  and 
the  good*,  though  not  injured, 
were  Sold  for  a  small  sum.  Held 
to  be  a  total  loss,  the  voyage  in 
contemplation  being  lost*  '>  Man- 
ning v.  Newnham,  in  B.  R;  T.  T. 
17&2,  readv'by'SirVicary  Gibhs 
from  a  note  *tafcetf  by  himself,  and 
recognised  in  Wilson  v.  Royal  Ex- 
change Assurance  Company,  2 
Campb.  623.  JEHenbonCJ.  1811. 

S.  C.  more  fully  reported,  Mar- 
shall, 585. 

169,  But  if  the  assured  have  an 
opportunity  of  transhipping  the 
goods  insured,  and  thus  continuing 
the  voyage,  they  have  no  right  to 
abandon,  atid  cannot  recover  aft 
for  a  total  loss.  W  ilson  v.  R.  £.  A. 
Company,  ubi  supra*  * 

And  see  post,  M. 
,  1 7Tf  Although  the  good*  have, 
in  &  certain  degrtto,  been  damaged* 
Anderson  y.  W&llk,  3  Campb*  440. 
£Ilenboroogh,  C.  J.  1 8 1 3. 
. ,  And  a  nominal  verdict  for  the 
plaintiff  w&s  set  aside  (2  M .  &  S. 

'  1  Yl.  Where  after  shipwreck  the 
residue  of  the  goods  is  got  on  shore, 
and  there  stolen,  it  \s  a  total  lost 
by  the  perils  of  the  sea  without  an 
abandonment.  Bondrett  v.  Hen- 
tigg,  Holf,  149,  Gibbs,C.  J.  1816. 

L.  (b)  Byjirt. 
'  1 72.  The  burning  of  a  vessel  te 
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asi 


prevent  her  falling  into  the  hands 
of  the  enemy,  is*  a  loss  by  fire, 
Gordon  v.  Rimmington,  1  Campb. 
123.    Ellenborough,C.  J.  T807. 

S.  P.  Pothier,  Traite  da  Con* 
trat  d' Assurance,  chap.  1.  sect,  2* 
num;  53.    •'  •  ( 

173.  Underwriters  are  not  lia* 
Me  for  a  tops  by  fire,  arising  from 
the  bad  condition    in  which    the 

Kods  were  loaded.     Boyd  v.  Du- 
is,   3  Campb.   133.    Ellenbor- 
ough,  C.  J.  1811. 

1 74.  But  they  are  not  discharg- 
ed by  the  non-communication  of  the 
slate  of  the  goods.Aid.Antef>1.131. 

175.  Damage1  without  combus- 
tion, caused  by  0ver-heating  a  su- 
gar house,  is  not  a  loss  by  fire. 
Austin  and  another  v.*  Drew}  4 
Campb.  360.  &  Holt,  196.  Gibbs, 
C.  J.  1815.  . 

And  the  court  of  C.  P.  refused  a 
role  to  Set  aside  a  verdict  for  the 
defendant.  Ibid,  and  2  Marsh. 
130. 6  Taunt,  436. 

L.  (c)  By  capture* 

176.  If  a  vessel  arrive  after  a 
hostile  embargo  i»  laid  on,  she 
is  captured,  from  the  moment  of 
her  arrival ;  and  though  np  actual 
seizure  take  place  for  several  days, 
slmeatonot  be  considered  as  bav- 
ing been' moored  in  safely  24  hours 
whhin  -the  < -meaning  of  the  usual 
claust  in  poKdies  *  to  tfcat  effect. 
Minett  and  others  v.  Anderson. 
Peakey  fel 1.  Ken  von,  C.  J.  1794. 

177.  A- ship  is  driven  by  a  storm 
near  the  enemy's  coast,  and  is 
there  ^captured.  :  This  is  a  loss  by 
capture,  and  not  by  the  perils  of  the 
teas*  Green  and  others  v.  Elms- 
lie,  Peakd,  212.  Kenyon,  C.  J. 
1794. 

And  see  Hodgson  v.  Mafcolm,2 
N.  It  336. 

176.  Where  neutral  property  is 
ukcn  by  a  British  ship,  and  restor- 


ed, the  assured  may  reeotet*  as 
upon  a  loss  by  capture,  although 
the  sentence  of  the  court  of  admi- 
ralty declare  that  there  was  good 
cause  of  seizure.  Viseerv.  rres- 
cott,  5  Esp.  184.  EiTenborough, 
C.  J.  1804. 

And  as  to  insurance  against 
British  capture,  see  Kellner  v.  Le 
Mesurier,  4  East,  396, 402.  S.  C* 
1  Smith,  72.  Lubbock  v.  Potts,  7 
East,  449.  S.  C.  3  Smith,  397. 
Barker  v.Blakes,  9  East,  233,  7, 9  ; 
Forster  v.Ghristie,  1 1  East,  205, 7 ; 
Glaser  v.  Cowie,  1  M.  &  S*  52. 

1 79.  A  vessel  barratrnushf  given 

,p  to  the  enemy,  may  be  averred 

to  have  been  lost  by  capture.  Ar- 

cangelb  v.  Thompson,  2  Campb. 

620.    ENenborough,  C.  J.    1811, 

And  see  Goldschmidt  v.  Whit- 
more,  3  Taunt.  508. 

'180.  A  sentence  of  considera- 
tion cannot  be  given  in  evidence, 
without  proof  that  the  vessel  sailed 
on  the  voyage  insured,*  apd  that 
she  was  captured.  Marshall  V. 
Parker,  2  Campb.  69.  Elknhor- 
ough,  C.  J.  1 809,        ,      t 

18i.On  a  valued  policy  on  goods 
the  asddredaie  entitled  to  recover 
a*  for  a  total  Iosb  in  case  of  coo- 
-demnation/although  the  sentence 
direct  the  freight  to  be  paid  by  the 
captors*    IbM.         .... 

182.  A  warranty  against  capture 
idporti  does  not  extend  to  a  cap- 
ture in  a  place  within  the  headlands 
of  a  river,  but  not  within  the  limits 
of  any  port.  Baring  v.  Vaux,  2 
Campb.  541.     ElleulwvC.J.mft. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial.     Ibid. 

183.  But  if  the  place  be  the  point 
at  which  vessels  on  the  particular 
voyage  usually  unload,  it  is  within 
the  warranty.  Jnrman  v.  Coape, 
2  Campb,  615.  Ellenborough,  C. 
J.  1811* 

And  the  court  of  K.  B.  refused  si 
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rulM<wa.new  trial.  Ibid,  and  13 
East,  394. 

184.  A  warranty  to  be  free  front 
seizure  in  the  port  of  discharge,  ex*- 
tends  to  a  seizure  made  two  mile* 
from  the  harbour  by  custom-house 
officers,  who  come  out  in  the  pilot* 
boat*,  Oom  v.  Taylor  3  Campb. 
304>    JCilenborough,  C.J.  1811* 

HJA.Or  to  a  seizure  made  at 
the  same  distance  from  the  har- 
bqur  ift  a  roadstead,  where  ships 
occasionally  unload;  Maydhew  v. 
Scott,  3  Campb.  205.  Elleabor* 
ougb>C.  J.  1811. 

Ace*  Daigleith  v.  Brooke*  I  ft 
PasV'fe5.  . 

L.  (d)  By  detention* 

116.  Upon  a  loss  by  seifcure,  de- 
tention, .and  confiscating  it  is  suffi- 
cient to  prove  that  the  property 
wad  forcioly  seized  by  the  officers 
pf  government  without  shewing  a 
c*uUrtm*lion.  Carruthersv.  Gray, 
3  Calnpb.  142*  Elleabovough,  C. 
J.  Mil* 

S*  C:  Hot  S*  P.  15  East,  U. 

L.  (e)  By  barratry. 

1  &7*  A  shipowner,  cannot  recov- 
er fof  a  low  occasioned  by  an  act 
of  barratry,  which  he  has  not  us- 
ed ordinary  diligence  to  prevent* 
Pipon  r.  Cope,  1  Campb.  434. 
Elkttborough,  C.  J.  1808. 

188*  A  vessel  wrecked  by  the 
barratry  of  the  master,  may  be 
stated  to  have  been  lost  by  the  per- 
ils of  the  seas.  Heyman  and  oth- 
ers v.  Parish,  2  Campb.  1 49.  El* 
lenborough,  C.  J.  1809. 

189.  A  capture  made  by  colli* 
Win  with  the  captain,  may  be  de- 
scribed as  at  toss  by  barratry,  or  by 
OrqHuru  Arishangelo  v.  Thomp- 
son, 2  Campb.  620.  Ellenbor- 
ough. C.  J.  tail, 

i  Mil.  Smuggling  by  the  captain 
under  (he  direction  of  the  agent  of 


the /r«gfcter,c  anno*  be  treated  by 
the  owner  as  barratry.  Hobbs  v. 
Hannam,  9  Campb.  93.  Ellen* 
borough,  C.  J.  181 K 

I  9  u  Prisoners  of  war  rise  and 
confine  aft  the  crew  except  one,, 
who  is  heard  on  the  deck  in  con- 
versation with  them  t  this  is  evi- 
dence of  barratry  to  go  to  the  jury. 
Hucks  v.  Thornton,  Hole,.  3U. 
Glbbs,  C.J.  1815. 

L.  (f;  General  average. 

192.  A  ahip  attacked  by  a  priva- 
teer, beau  her  off.  Neither  the 
damage  to  the  ship,  the  ammuni- 
tion^ nor  the.  charge  of  Curing  the 
seamen,  is  the  subject  of  general 
average.  Taylor  and  others  v. 
Curtis,  4  Carapb.  337.  fiolt.  1 92. 
Gibbs,C.  J.  1816. 

L.  fg)  Particular  aderOg/t. 
(Vide  ahte,  E.  (b)  P.  (e)  post,  pL 

349.) 

L.  (h)  Stranding. 

(Vide  ante,  E.  (b).) 

M.  ABiiiDONMairjf. 
fif .  (fr)  Where  allowed. 

(And  see  ante,  pi.  169.  post,  pi* 
217.) 

194.  The  assured  cannot,  by  A- 
bandoning,  convert  a  partial*  into 
a  total  loss.  Thelluson  v.  Fletcb* 
er,  1  Esfh  73.  Keoyon*  C*  J* 
1793. 

Ace.  Pothier,  Traite  da  Con* 
tret  d'Assurance,  chap.  3.  seeL  1- 
num.  H6. 

195.  Where  upon  an  insurance 
on  sugars,  a  minute  portion  of  each 
hogshead  remains  in  specie,  it  » 
only  an  average  loss.  Hedbcrgn. 
and  another  v.  Pearson,  Holt,  349- 
Gibbs,C.J.  181*.. 

196.  Nor  does  the  answer  of 
the  underwriters  requesting  the  as- 
sured to  do  the  best  they  can  w*a 
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the  property,  amount  to  an  assent  I 
to  such  an  abandonment.    Aid. 

197.  The  assured  cannot  aban- 
don on  the  ground  that  on  ap- 
proaching Che  port  of  destination 
he  found  it  occupied  by  the  enemy. 
Lubbock  v.  Rowcroft,  5  Esp,  50. 
Ellenborough,  C.  J.  1 803* 

198:  Where  goods  are  ao  dam- 
aged, art*  be  unfit  for  the  market 
for  which  they  were  intended,  the 
assured  may  abandon*  Gernon 
Md  another  *  v.  Rpyal  Exchange 
Assurance  Company,  -  Holt,  49. 
<5iH>s,C.'Ji  1813. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  foi»  setting  aside  the  ver- 
dict   itoH  and  2  Marsh*  92*     - 

199.  In  the'case  of  an  insurance 
on  freight,  a  total  loss  cannot  be 
recovered  without  aa  abandon- 
ment, if  the  cargo  remain,  although 
both  ship  and  cargo  have  been 
sold.  Parmeter  v.  Todhunter,  1 
Campb.  541.  Ellenbo.  €.  J.  1808. 

900.  On  receiving  intelligence 
of  a  capture,  t be  assured  abandon, 
it  appears  afterwards,  that  before 
the  abandonment  was  made  the 
vessel  ^ad  been  recaptured,  and 
tad  continued  her  voyage*  Ruled, 
that  the  underwriters  were  liable 
for  a  total  loss.  Bainbrtdge  and 
another  v.  Neilson,  1  Campb.  2^7. 
Ellenborough,  C.  J*  1 808. 

S.  P*,admf  Grigg  v.  Stoker*  For- 
rest, 12*.  And  see  Bean  v.  Stu- 
patt,  Dough  11, 14;  Hamilton  v. 
Mender  2  Burr.  1198.  S.  C.  1 
Bla.  376.  Event*  v*  Smith,  2  It  & 
S.  278 ;  Ritchie  v.  Palkner,  ib> 
290^, 

But  upon  a  case  reserved,  the. 
court  Qf  K.  B.  held,  fibai  only  an, 
average  loss  could  be  recovered. 

Vide  tamen,  Smith  v.  Robertson* 
3  Dow,  474. 

201.  Whtfst  toe  timbers  of  a 
▼Mel  hold  together  the  assured 


cannot  break  her  up,  end  charge 
the  underwriter  with  a  total  Josa,' 
without  an  abandonment.  Bell 
and  others,  v.  Nixon,  Holt,  493. 
Dallas,  J,  181 6w 

202.  Underwriters,  on  goods; 
are  only  Kabte  for  an  average  loss, 
where  the  ship,  being  captured  and* 
recaptured,  is  sent  into  pot!,  strips 
ped  Of  al)  her  hands,  and  the  cap- 
tain not  being  able  initnedJaielr  to 
procure  a  fresh  crew,  er  to  f  aistT 
money  to  pay  the  salvage,  selte  Ship 
and  cargo,  and  breaks  up  the  an-* 
venture.  Underwood  v.  Robertson, ' 
4  Campb.  158.    Ellen  boroagb,  C. 
J,  1815.  ' 

M.  (b)  At  what  time* 

203.  Where,-  befove  abandon* 
ment,  the  snip  insured  is  repur- 
chased from  the  captor6by  the 
master,  the  assumed  cannot  recov- 
er as  for  a  total  loss.  M 'Maaters 
v.  Shoolbred,  !  Esp.  937.  Kef** 
yon,  C.  J.  1794. 

204.  Upon  receiving  intelligence1 
of  a  loss,  the  assured  must'tnfckc' 
his  election  to  abandon  or  not ;  he 
cannot  wait  to  see  the  i&ue.  A  bef 
v«  Fotta,  3  Esp*  243*  Le  Blanc, 
J*  1800. 

S.  P.  Pothier,  Traite  du  Oontrat - 
d' Assurance,  chap.  3.  sect*  2.  num. 
123. 

205.  But  it  appears  to  be  stated 
to  have  been  ruled,  that,  the  assur- 
ed may  abandon  at  any  time  be* 
fore  he  can  be  shewn,  to  have  been 
coousant  of  a  change  of  those  cir- 
cumstances which  constituted  the 
total  loss.     Ibid* 

206*  The  assured  is  entitled  to 
a  reasonable  time  for  examining  - 
the  state  of  a  ptriahabkcaigo,  be-1 
fore  he  makes  his  election.  Ger- 
non and  another  v.  Royal  K*- 
change  Assurance  Company,'  uW 
supra.  •     '  i  » 

And  die  court  discharged  a  rata 
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for  setting  aside  the  verdict.  Ubi 
supra* 

But  he  cannot  delay  sending  a 
notice  17  days,  after  the  examina- 
tion, Aldridge  v.  Bell,  1  Stark. 
498.    Ellenborough,  C*  J*  1816. 

207.  Consignee  in  Ireland  of 
flax-seed  from  America,  receives  in 
February  intelligence  of  the  detec- 
tion of  the  vessel  by  an  embargo , 
but  hedoes  not  abandon  till  the  U  tb 
of  June*  Held,  that  tbopgh  the 
assured  might  perhap$  have  waited 
till  the  expiration  of  the  sowing 
season,  which  was  on  the  J  0th  of 
May,  the  abandonment  on  the 
11th  of  June  was  too  late.  Kelly 
and  others  v.  Walton,  2  Campb. 
155.      Ellenborough,  C.  J.  1809. 

M.  (c)  In  what  form* ' 

208»  An  abandonment  must  be 
express  and  positive*  Ih  cannot 
he  implied  from,  a  request  on  the 
underwriters,  to  pay  a  total  loss  and 
to  give  directions  as  to.  thp  disposal 
of  the  cargo.  Parmeter  v. .  Tod- 
hunter,  1  Campb,  *>4i.  EUei* 
borough,  C.  J.  1 808. 

'209.  jNor  can  it  be  fettered  with 
conditions*  M'Mastcr*  y. .  Shook 
bred,  I  Esp.  237,  9.  Kenyon,  C; 
J.  I<  94,  c; 

N.  Adji-stmekt. 
N.  (a)  How  ntade. 

210.  An  agent  authorised  to  un- 
derwrite a  policy,  may  adjust  a 
loss.  Richafdson  v.  Anderson,  1 
Campb.  43,  n.  Ellenborough,  C. 
J.  1805. 

N.  (b)  Effect  of. 

211*  An  adjustment  was ;  held  to 
be  conclusive  where  there  is  no 
fraud,  and  no  mistake  of  the  law  or 
of  the  fact.  Christian  v«  Coombe, 
2  Esp.  489,     Kenyon*  CJ.  1T90< 

S.  P.  Toiler  v.  Griffiths,  Sety- 
87&  , 


ti   » 


2I2«  But  it  has  since  Wen  held, 
that  the  adjustment  will  not  shut 
out  aground  of  defence  to  which 
the  attention  of  the  party  was  not 
particularly  drawn*  Shepherd  v. 
Chewier,  I  Campb.  274.  EUeo- 
borpugh,  C.J.  1808*     ., 

21  a.  And  in  two-  earlier  cases 
it  appears  to  have  been  considered 
merely  d&  prima  facie  evidence  for. 
the  assured ;  and  to  have  no  other 
effect  than  that  of  throwing  the  bur- 
then of  proof  up6n  thei  defendant. 
Sheriff  v,  Po^ts,  6  Esp.  96.  Elk* 
borough,  C.  J.  1 803.  Herbert,  v„ 
Champion,!  Campb*  136.  El- 
lenborough, C  J«  1807. 

And  see.  Garron  v.  Galbraith, 
PeaJkeV  Evid.  223,  where  the  ad- 
justment appears  to  have  been  con- 
sidered as  not  even  ptmifw*  ev- 
idence of  the  kiss*  Gamaonv. 
Beverley,  1  Moore,  663.         < 

O.  Action.  . 

O-  (a)  Notice  of  lot*-  x  i 

«14.  Where  theUhdei^Titef  is 
to  adjust  the  loss  in  3  months  after 
notice,  it  is  not  necessary  to  prove 
a  direct  notice  from  thi  assured. 
Abel  v'.  Potts,  3  Esp.  242. ,  Lc 
Blartc,  J.  1M0. 

But  see  Bills  and  notes,  G.  (a). 

» •  *  .  »  •  -  • 

O.  '(h).  Limitation. of  aciion. 

2lVlf  the  master  Batfratrbosly 
carry  the  vessel  out  ,oVhtf  course, 
and  afterwatds'deliv'er;'her  tip  to  a 
fraudulent  purchaser^  the  loss  is  to 
be  calculated  frbm  the  period  of 
the  delivery,  and  not :  frbttf  *th* 
abandonment  of  the  voyage.  If ib- 
bert  and  cithers  v.Mahin,f  <5athtvb- 
538,   9.      tHenliorough,  't. f  J. 

tm.  ;    -  *y  '  \ 

'     And  See  Littf*A,rW  tot  AfctiW8* 
.  2lfcLWhereia4»goytod*€;ce«' 
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mon  printed  form,  on  ship  and 
goods,  contain*  a  written  memo- 
randum, declaring  the  insurance  to 
be  on  goods,  the  defendant  is  an 
assurer  "on  the  premises  in  the 
policy  mentioned.9*  Haughton  v. 
JgWrbank,  4  Campb.  88.  Ellenbor- 
ough,C.  J.  1814. 

O.  (d)  Payment  of  money  into  court. 

21 7,  The  pay  raent  of  money  in- 
to court,  a  count  on  a  valued  poli- 
cy averring  a  total  loss,  is  not  an 
admission  that  the  loss  is  total. 
Rucker  and  another  v.  Palsgrave, 
1  Campb.  557.  Mansfield,  C.  J. 
1808. 

And  the  court  of  C.  P.  refused  a 
role  to  set  aside  nonsuit ;  1  Taunt. 
419* 

And  see  Waldron  v.  Coorabe,  3 
Tatfnt.  162.  Bat  it  is  an  admis- 
sion of  the  interest  as  stated  in  the 
declaration;  Bell  v.  Ansley,  16 
Bast,  146. 

P.   EvTOfitfCg. 

P.  (a)  Mode  of  proof. 

818.  Under  a  rule  of  court  to 
admit  a  notarial  copy  of  the  c  n- 
denination  of  a  vessel  in  evidence, 
such  copy  only  establishes  the  fact 
of  the  condemnation,  and  is  not  ev- 
idence of  the  particular  defect*  up- 
on which  the  condemnation  pur- 
ports to  be  grounded.  Wright  v. 
Barnards,  2  Esp.  700.  Kenyon, 
C.  J.  1798. 

219.  The  flip  is  not  evidence  of 
an  insurance.  Rogers  v.  McCar- 
thy, 3  Esp.  107.  Kenyon,  C.  J. 
1800.  And  see  ante,- pi.  61,76, 
114;  post,  247. 

220.  Lloyd's  books  are  evidence 
of  a  capture ;  but  they  are  not  evi- 
dence of  notice  to  a  particular  per- 
son, unless  coupled  with  other  cir- 
cumstances* A  bel  v.  Potts,  3  Esp. 
24S.    Le  Blanc,  J.  1800. 

29 


221.  Sembky  that  the  sentence 
of  a  prize  court,  sitting  under  a 
commission  from  a  belligerent 
within  a  neutral  state,  would,  if  ao 

Siiesced  in  by  the  neutral,  be  con* 
usive  upon  the  parties.  Smith 
v.Surridge,  4  Esp.  25,  7.  Ken- 
yon, C.  J.  1 801. 

222.  S.  P.  contra,  Donaldson  v. 
Thompson,  1  Campb.  429.  Ellen- 
borough,  C.  J.  1808. 

Ana  see  Havelock  v.  Rock  wood, 
8.  T.  R.  268,  74.  Case  of  the 
Flad  Oyen,  1  Rob.  A.  R.  135,  9, 
40,  4.  a  C.  8  T.  R.  270,  n.  Case 
of  the  Harmony,  2  Rob.  A.  R.  210, 
n.  S.  C.  2  East,  477.  Case  of 
the  Christopher,  2  Rob.  209. 

223.  That  state  is  to  be  consid- 
ered neutral,  in  which  the  form  of 
an  independentneutral  government 
remains,  although  the  country  be 
occupied  by  the  forces  of  the  bel- 
ligerent* Donaldson  v.  Thomp- 
son, ubi  supra. 

224.  A  shipwright  may  gfot  hfe 
opinion  upon  tacts  stated  by  others, 
relating  to  the  seaworthiness  of  the 
vessel.  Beck  with  and  others  v. 
Sydebotham,  1  Campb.  lie.  El- 
len borough,  C.  J.  1807. 

225*  Although  the  parties  mak- 
ing such  statement  are  not  examin* 
ed  at  the  trial;  commt  **hbU. 
Thornton  v.  Royal  Exchange  As* 
suranee  Company,  Peake,  86. 
Kenyon,  C.  J.  1 7^0. 

226.  The  sentence  of  a  foreign 
prize  court  is  not  evidence  of  facte 
which  can  be  collected  from  it, 
merely  tyr  indirect  infei*a6e, 
Fisher  v.  Ogle,  1  Campb.  418. 
Ellenborough,  G  J.  180H. 

And  the  court  of  K»  B.  'refused 
a  rule  for  a  new  trial.  RriJL  and 
Park,  496, 6. 

S.  P.  Bernard  v.  Motteux, 
Doug].  5*4,  74. 

And  see  Wright  v.  Simpsan.  6 
Vts.714,30. 


INSURANCE; 
997.  In  an  action  for  return  of  I  searcher,  upon  whose  report  the 


premium,  the  formal  receipt  in  the 
policy  is  conclusive  evidence  of 
the  payment  of  the  premium.  Dal- 
zell  v.  Mair,  I  Campb.  5S2.  Et 
lenborough,  C.  J.  1  *08. 

Ace*  Airy  v.  Bland,  Park,  34. 
But  see  Foy  v.  Bell,  3  Taunt  493 ; 
Mavor  v.  Simeon,  ibid.  497,  n ;  De 
Gaminde  v.  Pigou,  4  Taunt.  246 ; 
Wilkinson  v.  Clay,  6  Taunt.  110; 
ante,.  Evidence,  pi.  125. 

929.  To  prove  the  contents  of  a 
licence  to  trade  with  the  enemy, 
which  has  been  lost,  it  is  sufficient 
to  shew  that  the  licence  was  put  on 
board  the  vessel,  and  to  produce 
an  examined  copy  of  the  order  in 
council,  and  of  the  licence  in  the 
secretary  of  state's  office*  Eyre 
y.  Palsgrave,  2  Campb.  605.  El- 
lenborough, C.  J.  1 80 1 . 

Ace  Bhind  v.  Wilkinson,  2 
Taunt.  .237. 

229.  Parol  evidence,  from  a  per- 
son who  has  read  the  licence,  is 
inadmissible.  .Ibid. 

230.  A  mere  representation  of 
neutrality  is  not  conclusively  falsi- 
fied hy  the  sentence  of  a  prise 
court.  Von  Tutigeln  v.  Dubois,  2 
Campb.  161.  Ellenborough,  C.  J. 
1809. 

231.  The  captain's  protest  it  not 
evidence  to  invalidate  a  condemna- 
tion ;  it  can  be  read  only  for  tbe 
purpose  of  contradicting  the  cap- 
tain's testimony.  Christian  v. 
Coombe,  2  Esp.  489«  Kenyon,  C. 
J.  1796. 

jAotlisee  ante,  Evidence,  pi.  116. 
332.  To  prove  a  shipment  of 
goods,  a  paper  from  the  proper  of- 1 C.  J.  1791 


instrument  was  drawn  up ;  although 
.the  witness  did  not  copy  or  com- 
pare the  paper  himself.  Johnson 
v.  Ward,  6  Esp.  47.  Chambre,  J. 
1806. 

233.  But  the  bill  of  lading,  be* 
ing  merely  the  declaration  of  the 
captain,  is  not  evidence.  Dickin- 
son v.  Lodge,  1  Stark.  226.  El- 
lenborough, C.  J.  1816. 

234.  To  prove  a  vessel  a.  Done, 
it  is  primd  facie  sufficient  to  shew 
that  the  captain  usuaHv  hoisted 
Danish  colours*  and  that  he  addres- 
sed himself  to  the  Danish  consul* 
Arcangelo  v.  Thompson,  2  Campb. 
620.    Ellenborough,  C.  J.  1811. 

235.  An  averment  that  a  policy 
was  effected  by  G.  W.  and  Co.  is 
proved  evidence  that  a  policy  was 
effected  by  G.  and  Co.,  the  two 
firms  having  one  member  in  com- 
mon. Dickson  v.  Lodge,  ubi  supra. 

236.  The  production  of  a  letter 
addressed  to  S.  L.  in  England, 
bearing  the  English  ship-letter  post- 
mark and  directing  an  insurance, 
will  support  an  averment  that  S.  I* 
is  the  person  residing  in  Great 
Britain,  who  received  the  order  for 
effecting  the  insurance.     Ibid* 

Sed  vide  Rex  v.  Watson,  post, 
Libel,  C.  (e).    Usury,  D. 

P.  (b)  Competency  of  witnesses. 

237.  In  an  action  upon  an  insur- 
ance on  good*)  the  owner  of  the 
vessel  is  not  a  competent  witness 
to  prove  her  sea-worthiness  with- 
out a  release.  Rotheroe  and  oth- 
ers v.  Elton,  Peake,  84.    Kenyon, 


near  from  the  custom-house,  stated 
by  him,to  be  a  copy  made  by  di- 
rection of  an  act  of .  parliament  of 
the  official  paper  which  contains 
an  account  of  the  cargo,  and  which 
g*s  with  the-'ship,  is  evidence, 
without  calling  the  captain  or  the  ratrous  act  was  done  with  the  coo- 


?38.  S.  P.  ruled  in  Fox  v.  Lush- 
ington,  Peake,  85,  o.  Kenyon,  C. 
J.  1795. 

239.  In  an  action  on  a  loss  bv 
barratry,  tbe.  master  cannot  be  cal- 
led to  prove  that  the  supposed  bar 
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lent  of  thft  owner,  without  a  re- 
lease. Bird  v.  Thompson,  1  Esp. 
999.    Kenyon,  C.  J.  1 795. 

340.  Underwriters  on  the  same, 
policy  may  be  called  to  invalidate 
the  testimony  of  the  plaintiff's  wit- 
ness ;  although  a  verdict  have  been 
recovered  in  another  action-on  the 
same  policy,  upon  the  same  testi- 
mony. Akers  v.  Thornton,  1  Esp. 
414.    Kenyon,  C.  J.  1795. 

241.  An  underwriter  who  settles 
a  loss,  upon  an  assurance  that 
the  amount  shall  be  repaid  in  case 
the  insurance  should  turnout  to  be 
invalid,  is  not  a  competent  witness 
for  an  underwriter  on  the  same 
policy.  Forrester  and  another  v. 
rigou,  3  Campb.  380.  Ellenbor- 
ough, C.  J.   1813. 

242.  It  would  have  been  other- 
wise if  the  witness  had  settled  the 
toss  unconditionally,  and  had  en- 
tertained merely  an  expectation  of 
re-payment,    ibid. 

And  as  it  did  not  clearly  appear 
at  what  period  the  promise  of  re- 
payment was  made,  the  court  of 
K.  B.  granted  a  new  trial ;  1  M.  & 
S.9. 

243.  Or  if  the  promise  of  re-pay- 
ment had  been  made  for  the  frau- 
dulent purpose  of  invalidating  his 
testimony.     Ibid* 

Q.  Insurance  broker. 

Q.  (a)  His  rights. 
(And  see  ante,  pi.  105,6.) 

244.  A  broker  who  has  paid  a 
loss  cannot  recover  it  back  on  the 
ground  that  he  was  not  aware  that 
the  underwriter  had  become  insol- 
vent. Edgar  v.  Bumstead,  1 
Campb.  411.  Eilenborough,«C.  J. 
1806. 

245.  Nor  after  settling  an  ac- 
count, receiving  the  balance,  and 
suffering' two  years  to  elapse,  can 
he  make  a  further  claim  on  such 


ground.    Jamfes6n  and  another  v. 
Swamstone,   2   Campb.    546,  n.k 
Mansfield,  C.  J.  1809. 

246-  A  broker  has  no  general 
Ken  upon  a  policy  effected  for  a 
balance  due  to  him  from  the  agent 
who  orders  the  insurance,  though 
such  agent  represent  that  he  bas  au- 
thority to  indorse  the  bill  of  lading. 
Lanyon  v.  Blanchard,  2  Campb. ' 
597.  Ellenborough,  C.  J.  1811. 
See  2  East,'  523, 1  Moore,  1 55. 

N.  But  he  has  a  general  lien  for' 
a  balance  due  from  the  assured ; 
Parker  v.  Carter,  Co.  B.  L.  567. 
And  see  post,  Lien,  B.  {b) 

247.  Where  the  authority  of  the 
broker  is  countermanded  after  the 
slip,  but  before  the  policy,  is  sign- 
ed, and  he  pays  the  premium,  ne 
cannot  recover  the  amount  from 
his  employer.  Warwick  v.  Slade 
and  another,  8  Campb.  127.  El- 
lenborough, C.  J.  1811. 

Q.  (b)  Duty  and  liability,  of  br  ken 

248.  Brokers  ordered  to  effect 
a  policy  "  at  and  from  Teneriffe  to 
London,9'  are  liable  for  not  insert- 
ing liberty  tf  to  touch  and  stay  at 
all  or  any  of  the  Canary  Islands," 
according  to  invariable  practice. 
Mallough  v.  Barber  and  others,  4 
Campb.  150.  Ellenborough,  C* 
J.   1815.     Post,  pi.  256. 

249.  No  misconduct  is  imputa- 
ble to  a  broker  insuring  a  cargo  of 
wheat  with  a  chartered  company, 
whose  policies  contain  a  general 
exception  of  particular  average, 
where  no  directions  are  given  as 
to  the  mode  of  effecting  the  insur- 
ance. Comber  v.  Anderson,  bart. 
and  another,  1  Campb.  523.  El- 
lenborough, C.  J.  1808. 

'  250*  Nor  where,  he  neglects  to 
abandon ;  if  it  be  left  to  his  discre- 
tion, which  he  exercises  bond  fid** 
Ibid. 

251.  The  owner  of  goods  shipped 


** 
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fet  A.  on  board  a  Vessel  bound  to 
B.  and  C.,  directs  an  insurance 
from  B.  to  C. ;  the  broker  is  liable 
to  an  action  for  negligence,  in  not 
stating  that  the  goods  were  ship- 
ped at  A.  Park  v.  Hamond,  4 
Campb.  344,  Holt,  80.  Gibhs,  C, 
J.  1813. 

And  the  court  discharged  a  rale 
to  set  aside  a  verdict  6  Taunt 
495,  2  Marsh.  189. 

252.  Semble,  that  a  policy  "  at 
and  from  Gibraltar,"  will  attach,  if 
the  ship  enter  Gibraltar  bay*  Ibid. 
fc>253,  A  broker  who  retains  the 
policy  in  his  hands,  is  bound  to  use 
reasonable  diligence  in  settling  a 
loss.  Bousfield  v.  Creswell,  exe- 
cutor of  Whitfield,  2  Campb.  545. 
EUenborough,  C.  J.  1810. 

And  see  Agent,  pi.  3, 4« 

254.  A  broker  who  takes  cred- 
it from  an  underwriter  for  a  loss, 
and  erases  his  name  from  the  poli- 
cy, is  absolutely  liable  to  the  assu- 
red for  the  amount.  Andrew  v. 
Robinson  and  others,  3  Campb. 
1 99.      EUenborough,  C.  J.  *  8 1 2. 

And  see  Gaminde  v.  Pigou,  4 
Taunt  246.  Wilkinson  v.  Clay,  tf 
Taunt  1 1 0. 

255.  But  if  he  merely  erase  the 
name  without  taking  credit  in  his 
own  books,  and  give  notice  to  the 
assured,  who  settles  an  account 
with  the  broker,  in  which  this  loss 
is  not  included,  the  assured  waves 
any  claim  he  may  have  had  a- 

Emst  the   broker.    Ovinrton  v. 
(11  and  another,  3  Campb.  237. 
EUenborough,  C.  J.  1 8 1 2. 

256.  A  broker  cannot  be  soed 
for  omitting  a  clause  which  he  was 
verbally  directed  to  insert,  but 
which  was  not  contained  in  subse- 
quent written  instructions.  Fomin 
v*  Oswell  and  another,  3  Campb. 
357.    EUenborough,  C.  J.  1 8 13. 

And  see  ante*  pC  248.  Evidehce 
G.(b).  * 


257.  Or  for  neglecting  to  insure 
the  full  amount  ordered,  where, 
from  a  collateral  circumstance,  the 
policy  proved  to  be  void,     Bnd* 

25U.  In  an  action  for  premiums, 
by  executors  of  underwriter  against 
insurance  broker,  be  cannot  set  off 
or  deduct  returns  of  premium, 
which  accrued  after  testator's  death, 
Houston  and  others,  executors  of 
Nicholson,  v*  Robertson,  4  Campb. 
342.    Gibbs,C»J<1816, 

269*  And  where  brokers,  with- 
out e<  del  credere  commission,  ef- 
fect policies  in  their  own  names, 
"  as  agents,"  they  cannot  in  an  ac- 
tion for  premiums  by  the  assignees 
of  a  bankrupt  underwriter,  set  off 
a  total  loss  which  happened  be* 
fore  the  bankruptcy,  but  adjusted, 
although  the  policies  have  always 
remained  in  lueir  hands,  and  they 
have  actually  paid  the  amount  of 
the  loss  to  their  principal.  Baker 
and  others,  assignees  of  Gregory,  a 
bankrupt,  v.  Langborn  and  others, 
4  Campb.  396.  Gibbs,  C.  J. 
1815. 

260.  Found  by  verdict  that  the 
12  per  cent,  deducted  by  brokers, 
on  the  balance  of  profit  paid  to  un- 
derwriters, is  a  mere  gratuity.  Le- 
vi and  others,  executors,  v.Barnes. 
Holt,  41 2.  Dallas,  J.  I  HI  6. 

26 1 .  A.,a  broker,  holding  a  policy 
of  B.  on  which  a  loss  has  happen* 
ed,  states  an  account  with  C.,  an 
underwriter,  includinghis  subscrip- 
tion to  this  policy,  and  for  the  bal- 
ance due  taxes  a  bill  of  exchange 
from  C.  at  three  months,  but  with- 
out erasing  his  name  from  the  pol- 
icy. This  bill  A.  retains,  and  on 
the  bankruptcy  of  C,  proves  as  a 
debt  due  to  himself.  A.  is  liable 
to  B.  for  the  amount  of  the  sub- 
scription. Wilkinson,  assignee  of 
Gwynne,  v»  Clay  and  others,  4 
Campb.  171.    Gibbs,C.  J.  1$15. 
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JR.  Fm»  immures*, 
(And  see  ante,  pi.  90, 1, 17S,  &) 

263.  A  coffee-house  is  not  an 
inn,  within  the  meaning  of  a  policy 
against  fire.  Doe  d.  ritt  v.  Lam- 
ing, 4  Campb.  73.  Ellenborough, 
C.  J.  1814. 

263.  Lessee  covenants  to  keep 
the  demised  premises  insured.  He 
omits  to  pay  the  premium  until  af- 
ter the  expiration  of  the  15  days  of 
grace,  but  the  premium  is  subse- 
quently accepted,  u  as  reviving  the 
Insurance  from  the  former  year." 
The  premises  having  remained  un- 
insured during  the  interval  between 
the  expiration  of  the  1 5  days  and 
the  payment  of  the  premium,  the 
covenant  is  broken.  Doe  d.  Pitt 
v.  She  win,  3  Campb.  134.  Ellen- 
borough,  C.  J.  1811. 

And  see  6  East,  571,  2  Smith, 
646  ;  2  Mer.  459 ;  Post, Landlord, 
pi.  34,  35. 

N.  Qu.  whether  this  revival  with- 
out a  new  policy  stamp  would  not 
be  void  ? 


INTEREST  OF  MONEY. 

(For  the  distinction  between  usury 
and  interest,  see  Appendix  II.) 

A.  WHERE   RECOVERABLE. 

(a)  %  action. 

(b)  By  motion  in  court  oftrror. 

B.   How  COMPUTED, 

(a)  From  what  limu 

(b)  Compound  inkresL 

A.  WHERE  RECOVERABLE* 

(And  see  Dickinson  v.  Heron, 
Sugd.  Vend.  &  Purch.422.  Post, 
Set  oft  ;  Vendor  and  purcha- 
ser.) 


(a)  By  actio* 

(Ante,  Bond,  pL  1 1 .) 

1  •  Ad  agent  who  para  the  money 
of  bis  principal  into  his  bankers 
hands  generally,  and  uses  it  as  his 
own,  is  liable  for  interest*  Rog- 
ers, assignees  of  Stokes,  v.  Ed- 
mund Boebm,  Henry  Nantes,  and 
John  Taylor,  2  Esp.  702.  KenyoA} 
C/«  J.  179p. 

S.  P.  as  to  assignees,  Trevers  ▼» 
Townsend,  1  Bro.  C.  C.  384  ;  ex* 
cutors,  Franklin  v.  Frith,  3  Bra 
C.  C.433  ;  partners,  Pothier,Traite 
du  Contra t  de  Societe,  chap.  7, 
num.  1 1  ft,  9.  But  see  Adams  v. 
Gale,  3  Atlu  106. 

2.  Upon  a  general  agreement  for 
retaining  tithes,  where  no  day  is 
fixed  for  the  payment  of  the  con* 
position,  no  interest  is  due*  Ship 
ley  v.  Hammond,  5  Esp*  114*  & 
lenborough,  C.  J.  \  H04. 

3.  But  it  was  said  that  it  would 
have  been  otherwise,  if  a  day  had 
been  appointed  for  payment.  Aid. 

4.  So  upon  a  sale  of  goods,  Cha- 
lie  v.  Duke  of  York,  6  Esp.  45.  El- 
lenborough,  C.  J.  1 806.  But  the 
contrary  is  now  settled.  Gordon 
and  others  v.  Swan  and  others,  2 
Campb.  429.    K.  B.  E.  T.  1 8 1 0. 

5.  C.  less  fully  reported,  1 2  East, 
419. 

6*  Interest  is  recoverable  in  four 
cases  only ;  first,  where  there  is  a 
contract  (in  writing)  to  pay  money 
on  a  day  certain.  De  Havillan  J, 
surviving  executor  of  Bezoil,  v. 
Bowerbank,  I  Campb.  60.  Eb 
lenborough,  C.  J.  1807. 

6.  So  where  money  is  awarded 
to  be  paid  at  a  certain  day  and 
place,  if  the  demand  is  made  accor- 
dingly. Penhoro  and  others  v. 
Tuckington,  3  Campb.  466,  El 
lenborough,  C.  J.  1813. 

And  see  1  East,  400. 1  M.  &  S. 
1 73.  Yin.  Abr.  Arb.  G.  2.  poet,  P>» 
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19  Secus,  of  a  single  bond ;  Ho- 
gan  v.  Page,  1  Bos.  &  Pull.  337. 

7.  Secondly,  where  there  has 
been  an  express  promise  to  pay  in- 
terest* De  Havilland  v.  Bower- 
bank,  ubi  supra. 

.  8.  Thirdly,  where  from  the 
course  of  dealing,  an  intention  to 
allow  interest  may  be  inferred. 
Ibid. 

9.  S.  P.  Denton  v.  Rodie,  3 
Campb.  493.  Ellenborough,  C. 
J.  laid. 

And  see  post,  pi.  13,  28,  29. 

10.  Fourthly,  where  interest  has 
been  actually  made.    Ibid. 

And  see  Willis  v.  Commission- 
ers of  Appeals,  5  East,  22.  S.  C.  1 
Smith,  339, 

1 1  •  Accordingly  it  is  not  recov- 
erable in  an  action  for  money  had 
end  received;  although  a  demand  of 
payment  may  have  been  made.  lb. 

Or  lent ,  Calton  v.  Bragg,  15 
East,  223. 

'  1 2.  Or  upon  the  balance  of  an 
^account  stated. ,  Chalie  v,  Duke  of 
York,  ubi  supra.  Nichol  v.Thomp- 
son,  1  Campb.  52.  Ellenborough, 
CJ.  1807. 

13.  Unless  interest  have  been  al- 
lowed upon  former  balances.  Ibid. 

And  see  antei  pi.  8  ;  post,24, 25 ; 
1 4  Vin.  Abr.  Interest,  C.  1 4,  Ash- 
ton  v.  Smith. 

1 4. Or  upon  a  policy  of  insurance* 
Kingston  v.  M'intosb,  1  Campb. 
518.    EUenfcorough,  a  J.  1 808. 

15.  S.  P.  dkt.  per  Le  Blanc,  J. 
in  De  Bernales  v.  Fuller  and  others, 
2  Campb.  427.    K.  B.  E.  T.18I0. 

16.  Interest  cannot  be  recovered 
upon  a  sum  of  money  paid  by  a 
third  person  into  the  hands  of  the 
defendant,  for  the  plaintiffs  use, 
and  by  the  defendant  applied  to  an- 
other purpose.  De  Bernales  v. 
Fuller  and  others,  2  Campb.  426. 
Enenborbugh,  C.  J.  1810. 5  con- 
Jfirmed  inJu  B.  E.  T.  1810, 


S.  C.  upon  a  former  trial  be- 
tween the  parties,  14  East*  590,  n. 

17.  And  the  rule  extends  to  mo- 
ney obtained  b  v  fraud  or  forgery. 
Crockford  v.  Winter,  1  Campb,  129. 
Ellenborough,  C.J.  1807. 

18.  But  where  goods  are  sold 
to  be  paid  for  by  biu,  the  purcha- 
ser is  liable  for  the  interest  which 
the  bill,  if  given,  would  have  car- 
ried. Porter  and  others  v.  Pals- 
grave, 2  Campb.  472.  Ellenbor- 
ough, C.  J.  1810. 

S.  P.  Marshall  v.  Poole,  13  East, 
98. 

19.  In  an  action  on  an  award, 
interest  is  recoverable  from  the 
time  of  the  demand.  Marquis  of 
Angieseav.  Chafey.  Abbott,  J. 
Dorchester  Spring  Assizes,  1818. 
Ante,  pi.  6. 

20.  So  in  an  action  for  not  ac- 
cepting goods  sold  to  the  defend- 
ant to  be  paid  for  by  bill  at  four 
months.  Boyce  and  another  v. 
Warburton,  2  Campb.  480.  Ellen- 
borough, C.J.  1810. 

And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  a  verdict  in 
which  interest  had  been  included. 
Ibid. 

21.  A  tender  of  money  due  on 
a  promissory  note,  although  ac- 
companied with  a  request  to  have 
the  note  delivered  up,  is  sufficient 
to  stop  the  running  interest.  Dent 
v.Dunn,  3  Campb.  296.  Ellen- 
borough, C.  J.  1812.  Sed  vide 
Hume  v.  Peploe,  8  East,  168. 

22.  Interest  not  allowed  in  an 
action  on  a  foreign  judgment.  At- 
kinson V.  Lord  Braybroofce,  4 
Campb.  180.  1  Stark.  219.  El- 
lenborough, C.  J.  1816. 

N.  k  noes  not  appear  from  the 
report  whether  the  juckment  was 
founded  on  a  demand  bearing  in- 
terest. 

.  23.  Interest  is  recoverable  on  a 
count  stating  the  loss  of  the  use  of 
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deposit  on  the  purchase  of  an  es- 
tate to  which  no  title  could  be 
made.  Bernalea  v.  Wood,  3 
Campb.  258.  EUenborough,  C.  J. 
1812. 

Ace.  Maberley  v.  Robins*  5 
Taunt.  635;  1  Marshall,  258.  S. 
C.  Sed  vide  Wilde  v.  Fort,  4 
Taunt  334,  341.  And  see  Sugd. 
V.fcP.428. 

A.  (b)  By  motion  in  court  of  error. 

24.  And  if  the  purchaser  suffer 
judgment  by  default  in  K.  B.  and 
bring  error  in  the  exchequer  cham- 
ber, the  vendor  will  be  entitled  to 
interest  upon  the  sum  for  which 
judgment  was  finally  entered  up  in 
K.  B.  from  the  service  of  the  al- 
lowance of  the  writ  of  error  until 
the  affirmance.  Becher  and  an- 
other v.  Jones  (in  error)  2  Campb. 
428,  n.     Exchequer    Chamber, 

1810. 

And  see  Hilhousev.  Davis,  1 
M.&S.  173;  Waters  v.  Rees,  3 
Taunt  503*     Anon.  4  Taunt.  30. 

B.   How  COMPUTED. 

(And  see  ante,  Bills  and  Norps, 
pi.  349.    Bond,  pL  14, 15.) 

B.  (a)  From  what  time. 

95.  The  words  "  bearing  inter- 
est," carry  interest  from  the  date,  • 
Kennerley    Nash,  1   Stark.   452. 
EUenborough,  C.  J.  1816. 

26.  Or,  "  with  legal  interest  on 
demand."  Hopper  v.  Richmond, 
1  Stark.  507.  EUenborough,  €• 
J.  1816. 

B.  (b)  Compound  interest. 

27.  In  an  action  by  bankers  for 
■aoney  over  drawn,  the  court  will 
allow  only  simple  interest  upon  the 
sums  actually  advanced,  not  inter- 
est upon  the  balances  struck  by  the 
plaintiffs  at  stated  times,  such  bal- 
ances being  partly  made  up  of  the 


interest  already  incurred.    Dawes 
and  others  v.  Pinner,  2  Campb. 
486,  n.    EUenborough ,  C.  J.  1 8 1 0. 
Ace.  Cod*  4,  32,  28. 

28.  Unless  interest  have  been 
formerly  so  allowed  between  the 
parties.  Bruce  and  others  v.  Hun- 
ter, 3  Campb.  467.  EUenborough, 
C.J.  1813. 

29.  Or  the  customer  know  that 
such  is  the  practice  of  the  house. 
Moore  v.  Voughton,  1  Stark.  487; 
EUenborough,  C.  J.  1816. 

And  see  ante,  pi.  8, 9.  13  5  Bun- 
bury,  41,  pi.  65.  Calcot  v.  Walk- 
er 2  Anstr.  495;  Com.  Dig.  Charv 
ceryi  3  S.  3. 


JUDGMENT. 
(And  see  Boxd,  C.  Practicb,  C.) 

A.  Priority. 

1.  Judgment  recovered,  against 
testator,  but  not  docketed,  may,  in  a 
course  of  administration,  be  post- 

Sued  to  a  bond  debt.  Hickey  v. 
ayter,  1  Espj  313.  Kenyon,  C, 
J.  1 795. 

The  court  set  aside  a  nominal 
verdict  for  the  judgment  creditor ; 
6  T.  R.  384. 

Nor  can  such  a  judgment  be 
pleaded  by  an  .executor  to  an  ac- 
tion on  simple  contract.  Steel  v. 
Rorke,  l'  Bos.  and  Piril.  307. 

And  see  2  Saund.  7  n.  (5)m  Tidd. 
519.  Bothomly  y  Lord  Fairfax, 
1  P.  Wms.  334.  S.  C.  2  Vern. 
750. 


JURISDICTION. 

(And  see  ante,  Court*.) 

■ "«-  ■ 
A.  Locality. 

I.  The  court  of  K.  B.  cannot 
take  cognizance  of  offences  com- 
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mitted  ou4  of  the  realm,  except  in 
cases  where  jurisdiction  is  express* 
ly  given  by  statute.     Rex  v.  Mun- 


cannot  be  afterwards  apprehended 
by  virtue  of  the  general  authority 
given  to  constables  by  their  ap* 


ap* 


ton,  1  Esp.  62.     Kenyon*  C.  J.   pointment  under  the  Thames  po» 
1793.  lice  act,  39  Geo.  3.  cap.  87.      A 

2.  But  where  a  fraud  commit-         '  '  * 
ted  in  the  West  Indies,  is  supported 
by  fake  returns  made  to  the  navy 
office  in  London,  the  jurisdiction 
of  the  court  attaches.    Ibid. 

S.  C.  and  S.  P.  6  East,  *90. 
And  see  Rex  v.  Johnson  ;  ibid. 
583. 

3.  An  allegation  in  a  Jamaica 
judgment  by  nil  dicit  that  the  de- 
fendant appeared  by  attorney,  is 
prima  facie  sufficient,  although  it  do 
not  appear  that  the  attorney  was 
duly  appointed,  or  that  the  defend- 
ant resiaed  within  the  jurisdiction. 
Molony  y.  Gibbons,  2  Campb. 
502.    Ellenborough,  C.  J.  1810. 

As  to  the  force  of  the  course  of 
the  colonial  courts,  see  Doran  y. 
O'Reilly,  3  Price,  450,  7  taunt. 
244. 
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A*  Their  authority. 

(a)  How  executed. 

(b)  How  contested* 

B.  Dot*. 
C.  Privileges. 

(a)  By  committal  for  a  con" 

tempt. 

(b)  By  indictment  for  scanda- 

lous words. 

(c)  In  actions  against  them. 

A.  Authority  of  justices. 

A*  (a)  How  executed. 
(And  see  Amiwix,  XI.) 

t.  Where  upon  the  discovery  of 
smuggled  goods,  the  party  is  not 
immediately  taken  into  custody,  he 


special  warrant  from  the  magis- 
trates is  necessary.  Rex  v.  Law* 
son  and  others,  3  Esp.  969 •  Ken* 
yon,  C.J.  1801. 

2.  A  statute  directs  that  a  pen- 
alty shall  be  forthwith  paid  by 
the  person  convicted,  and  that  in 
case  of  neglect  or  refusal  to  pay  or 
give  security,  the  justice  shall,  by 
warrant  under  his  hand -and  seat, 
cause  the  same  to  be  levied  by  dis- 
tress and  sale ;  and  that  it  shall  be 
lawful  for  such  justice  to  order 
such  offender  to  be  detained  in  safe 
custody  until  return  may  be  con- 
veniently made  to  such  warrant. 
It  was  held,  that  an  imprisonment 
under  a  parol  order  to  detain  in 
custody  until  the  return  of  tuch 
warrant,  could  not  be  justified. 
Still  v.  Walls  and  Harris,  6  Esp. 
38.    Heath,  J.  Maidstone,  1806. 

But  the  court  of  K.  B.  set  aside 
a  verdict  for  the  plaintiff,  and  or- 
dered a  non-suit  to  be  entered  \  7 
East,  533,  and  3  Smith,  513. 

3.  In  drawing  up  a  conviction 
or  order,  justices  are  bound  to  use 
the  form  given    by  the  statute. 

I  Gobs  v.  Jackson,  esq.  and  BusheH, 

3  Esp.  198.    Kenyon,  C.  J.  1800. 

Davison  v.  Gill,  1  East,  64,  ace 

A.  (b)  How  contested. 

4.  On  a  motion  to  arrest  the 
judgment  upon  an  indictment  for 
disobeying  an  order  of  justices  for 
the  payment  of  a  fine  upon  a  con- 
viction, the  regularity  of  the  con- 
viction cannot  be  inquired  into. 
Rex  v.  Mitton,  3  Esp*  200,  n.  K. 
B.  T.  1786. 

5«Nor  in  an  action  of  trespass  for 
distraining  goods  under  such  con- 
viction.   Goss  y.  Jackson,  esq.  and 
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BusheD,  3  Esp.  198.    Kenyon,  C. 
J.  1800. 

Sed  vide  Welsh  v.  Nash,  8  East, 
394. 

B.  Duty  of  justices. 

6.  Where  goods  are  seized  and 
brought  to  a  police  office  without 
cause,  it  is  the  duty  of  the  magis- 
trates to  restore  them,  and  to  pro- 
cure a  permit,  if  necessary.  Price 
v.  Messenger,  et  alt.  3  Esp.  96, 100. 
EUenborough,  C.  J.  1800. 

C.  Privileges  or  justices. 
fa)  By  committal  for  a  contempt. 

7.  Dub.  whether,  a  magistrate, 
sitting  at  his  private  office,  can 
commit  for  a  contempt.  Pettit  v. 
Addington,  esq.  Peake,  63.  Ken- 
yon, C.  J.  &  K.  B.  T.  T.  1791. 

C.  (b)  By  indictment  for  scandalous 

words. 

8.  Semble,  that  an  indictment 
will  not  lie  for  words  spoken  of  a 
J.  P.  in  his  absence.  Rex  v. 
Weltje,  2Campb.  149.  EUenbor- 
ough, C.  J.  1 809. 

Ace.  Rex  v.  Pocock,  2  Stra. 
1 1 57, 8 ;  Rcgina  v.  Wrightson,  2 
Salk.  693. 

Cont.  Rex  v.  Darby,  3  Mod. 
149;  Rex  v.  Revel,  1    Stra.  420. 

9.  And  such  an  indictment  clear- 
ly cannot  be  supported,  unless  it 
be  proved,  as  well  as  laid,  that  the 
words  were  spoken  of  the  prosecu- 
tor with  intention  to  defame  him  in 
his  magisterial  capacity.    Ibid. 

Ace.  Kent  v.  Pocock,  2  Stra. 
1167. 

C.  (c)  In  actions  brought  against  them. 

10.  At  the  trial  for  an  indict- 
ment for  theft,  the  judge  orders 
that  the  goods  shall  remain  in  the 
custody  of  the  justice  who  took  the 
information,  until  it  shall  appear 

SO 


who  is  entitled  to  them.  The  own* 
er  may  bring  trover  for  the  goods 
after  the  expiration  of  six  months, 
and  without  giving  notice.  Licet 
and  another,  assignees,  &c.  v. 
Reid,  esq.  and  another,  Peake,  35. 
Kenyon,  C.J.  1791. 

1 1.  Magistrates  are  not  person- 
ally liable  for  expenses  incurred  in 
preparing  plans  for  a  county  gaol 
advertised  for  by  the  justices  at 
their  session,  and  delivered  to  a 
committee  appointed  to  receive 
them.  Tuck  and  another,  execu- 
tors of  Carter,  v.  Ruggles,  5  Esp. 
237.     Mansfield,  C.  J.  1 805. 

12.  Notice  of  action  against  a 
J.  P.  under  22  Geo.  II.  (24  Geo. 
II.  cap.  44.)  describing  plaintiffs 
attorney,  as  of  New  Inn,  London, 
instead  of  New  Inn,  Westminster, 
held  insufficient  for  the  variance. 
Stears  v.  Smith,  clerk,  6  Esp.  1 38. 
EUenborough,  C.  J.  Maidstone, 
1810. 

And  see  Taylor  v.  Fen  wick,  7 
T.  R.  635,  more  fully  reported,  S 
B.  &  P.  553,  (n.)  a. 

13.  Semble,  that  the  notice  of 
action  against  a  magistrate,  must 
be  indorsed  by  an  attorney  who 
has  taken  out  his  certificate.  Sa- 
bin  v.  De  Burgh  and  others,  2 
Campb.  196.  Lllenborougb,  C.  J. 
1809. 

14.  But  proof  that  the  attorney 
had  ordered  bis  clerk  to  take  out  a 
certificate,  and  had  given  him  mo- 
ney for  that  purpose,  is  sufficient 
evidence  of  qualification.    Ibid. 

15.  In  trespass  against  J.  P.  for 
taking  goods,  the  plaintiff  cannot 
recover  more  than  the  value  stated 
in  his  notice  of  action.  Stringer 
v.  Martyr,  esq*  G  Esp.  134.  Mao 
donald,  C.  B.  Kingston,  1810.     . 

1 6.  And  if  that  sum  has  been 
tendered,  the  plaintiff  is  not  enti- 
tled to  a  verdict.    Ibid. 

17.  The  notice  need  not  specify 
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the  form  of  the  intended  action* 
Sabin  v.  De  Burgh,  ubi  supra. 

A  misdescription  was  ruled  to  be 
fatal;  but  the  point  was  reserved* 
Strickland  v*  Ward,  7  T.  R.  631, 
n. 

And  see  Masse y  v.  Johnson,  19 
East,  67;  Gray  v,  Cookson,  16 
East,  13. 


LANDLORD  AND  TENANT. 

(See  Witness,  C.  (i).) 

A*  Leases. 

(a)  When  valid. 

(b)  Covenants  by  lessee. 

B.  Rent. 

(a)  By  whom  payable. 

(b)  Double  rent* 

(c)  Double  value. 

C.  Taxes. 
D.  Repairs* 

E.  Notice  to  quit. 

(a)  In  what  cases  necessary. 

(b)  Form  of  notice. 

(c)  By  whom  given. 

(d)  To  whomproen. 
(e\  How  directed. 

(f)  How  served. 

(g)  Jit  what  time  to  expire, 
(a)  How  waved. 

(i)  Where  evidence  of  commence- 
ment of  tenancy* 

A.  Leases. 

(And  see  Bills  and  notes,  pi.  51. 
Evidence,  G.  (b).) 

A*  (a)  When  valid. 

(And  see  Frauds,  Statute  of,  A.) 

1.  A  lease  at  an  entire  rent, 
where  part  of  the  lands  cannot  be 
legally  demised,  is  void   for  the 


whole*  Doe  d.  Griffiths  v.  Lloyd, 
3  Esp*  78.  Kenyon,  C.  J.  1 800. 
2*  Where  tenant  for  life,  bound 
to  reserve  the  best  rent,  lets  the 
premises  on  a  repairing  lease,  and 
after  the  improvements  have  taken 
place,  accepts  a  surrender  and 
grants  a  fresh  term,  he  must  re- 
serve the  best  rent  that  can  be  then 
obtained*    Ibid. 

3.  But  a  court  of  equity  may 
give  relief  for  that  part  of  the  term 
which  remained  unexpired  at  the 
period  of  the  surrender*    Ibid. 

4.  Acceptance  of  rent  by  a  par- 
ty entitled  to  avoid  a  lease,  con- 
firms it*  Doe  d*  T*  Jollifie,  J.  Jol- 
liffe,  and  W*  Bowerman,  v.  Sy- 
bourn,  2  Esp*  677*  Kenyon,  C. 
J*  Maidstone,    1 798* 

5.  C.  not  S.  P.  7  T.  R.  2* 

5*  An  agreement  for  a  building 
lease  which  is  to  be  considered 
binding  till  one  fully  prepared  can 
be  produced,  operates  as  a  demise, 
and  cannot  be  received  in  evidence, 
unless  it  be  stamped  as  a  lease. 
Poole  v.  Bentley,  2  Campb.  286. 
Ellenborough,  C.  J  1809. 

And  a  rule  nisi  in  K*  B.  to  set 
aside  nonsuit  was  discharged ;  12 
East,  168. 

6.  A  provision  in  a  lease  for  an 
advanced  rent,  in  case  the  lessee 
should  discontinue  purchasing  his 
beer  of  the  lessor,  was  strongly 
censured  by  the  court.  Cooper  v« 
Twibill,  3  Cam  ph.  *H6y  n*  Ellen- 
borough,  C.  J.  1808. 

7*  And  a  plea  in  bar  to  an  avow- 
ry for  such  additional  rent,  staling 
that  the  beer  supplied  was  of  a  bad 
quality,  was  considered  as  a  meri- 
torious defence.    Ibid. 

B.  But  where  premises  are  de- 
scribed in  the  conditions  of  sale, 
as  tt  a  free  public-house,"  the  bar- 
gain may  be  avoided  by  the  pur* 
chaser,  if  it  appears  that  the  lease 
contains  a  clause  of  this  nature* 
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Jones  v.  Edney,  3  Campb.  286. 
Ellenborough,  C.  J.  1 8 1 2. 

9.  Although  the  lease  be  pro* 
duced,  and  ie*d  at  the  auction.  A» 

S.C.  DOtS.  P.  Sugd.  V.  *  P. 
37.  And  see  Gunnis  v.  Erhart,  I 
H.  Bla.  Mis  ;  Jenkinson  v.  Pepys, 
6  Ves.  330 ;  Powell  v>  Edmunds, 
12  East,  6. 

A.  (b)  Covenants  by  lessee* 
(Aud  see  ante,  Insurance,  263.) 

10*  Qu«  whether  a  covenant  con- 
tained  in  the  assignment  of  a  lease, 
requiring  the  assignee  and  his  as- 
signs to  buy  their  beer  of  the  as- 
signor, will  bind  a  subsequent  as- 
signee. Hartley  v.  Pehatl,  Peake, 
131.    Kenyon,  C.  J.  1792. 

And  see  ante,  Agreement,  pL 
40,41,2,3,4,5. 

11.  A  covenant  not  to  alien 
without  leave  of  lessor,  is  a  fair 
and  usual  covenant.  Morgan  v. 
Slaughter,  1  Esp.  8.  Kenyon,  C. 
J.  1793. 

S.  P.  Folkington  v.  Croft,  3  Anst 
700.  S.  P.  contra,  Henderson  v. 
Hay,  3  Bro.  C.  C.  633,  recognized 
by  Eldon,  C.  in  Church  v.  brown, 
15  Ves.  631 ;  Brown  v.  Ruban,  15 
Vcs.  529. 

12.  A  covenant  not  to  assign  or 
otherwise  part  with  the  premises, 
or  any  part  thereof,  for  the  whole 
or  any  part  of  the  term,  is  broken  by 
an  underlease*  Doe  d.  Holland  v.' 
Worsley,  1  Campb.  30.  Ellen- 
borough,  C.  J.  1 807. 

Ana  see  Crusoe  v.  Bugby,  3  Bla. 
766.  S.  C.  3  Wils.  334.  Seers  v. 
Hind,  1  Ves.  395. 

13.  Letting  lodgings  is  not  a 
breach  of  covenant  not  to  under- 
let. Doe  d.  Pitt.  v.  Laming,  wid- 
ow, 4  Campb.  73.  Ellenborough, 
C.J.  1814. 

14.  Where  lesser  covenants  to 
repair  generally,  and  also  cove- 
nants, within;  three  months  after 


notice,  to  make  the  repairs  requir* 
ed  by  such  notice,  the  two  clauses 
are  independent ;  and  a  notice 
given  under  the  second  covenant, 
is  no  waver  of  a  breach  of  the  first. 
Roe  d.  Ooatly  v.  Paine,  3  Campb. 
530.    Ellenborough,  C.  J.  1810. 

1 5*  If  after  the  expiration  of  a 
term,  the  lessee  continue  to  hold 
though  at  an  advanced  rent,  the 
parties  are  presumed  to  have  acce- 
ded to  the  terms  of  the  former  ten- 
ancy,as  far  as  they  are  applicable 
to  their  new  situation.  Digby  v. 
Atkinson  and  another,  4  Cfampb. 
377.    Ellenborough,  C.  J.  1 8 1 5. 

B.  Rent. 
(And  see  Use  and  occupation,  1 1 , 
n.) 

B.  (a)  By  whom  payable. 
(And  see  Execution,  A.  (e)  " 

16.  Whereat  the  expiration  of 
a  lease,  an  under-tenant  continues 
in  possession,  the  original  lessee  re* 
mains  liable  for  the  rent,  unless 
the  landlord  accept  the  key  of  the 
premises,  receive  rent  from  the  par- 
ty in  possession,  or,  hy  some  other 
act,  acknowledge  htm  as  tenant. 
Harding  v.  Crethorn,  1  Esp.  57. ' 
Kenyon,  C.  J.  1793.    - 

And  see  Roe  v.  Wigga,  2  N.  R. 
330  ;  Pleasant  v.  Benson,  14  East, 
3S4  ;  4  Bac.  Abr.  Leases*  K  3. 

17.  Where  at  the  expiration  of 
a  term,  the  lessee  gives  notice  to  an 
undertenant  in  possession,  to  pay 
rent  to  the  lessor ;  wbieh  notice  the 
latter  attests  with  a  knowledge  of 
its  contents,  the  first  lessee  is  dis* 
charged.    Ibid* 

1 8.  Secus,  if  the  lessor  sfibscribe 
his  name  without  knowing  the  con- 
tents of  the  instrument  which  he. 
attests.    Ibid* 

19.  If  the  tenaut  abandon  the 
premises  without  notice, *he?  land- 
lord is  not  precluded .  firan  :*eKov* 
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eringthe  subsequent  rent,  by  put- 
tins  up  a  bill  at  the  window,  and 
endeavouring  to  procure  another 
tenant  Redpath  v.  Roberts,  3 
Esp.  225.     Kenyon,  C.  J.  1 800. 

20.  Acceptance  of  rent  from  a 
third  person,  is  not  a  ground  for 

Eesuming  a  surrender.  Cope- 
id  v.  Watts  and  another,  execu- 
tors of  Gubbins,  1  Stark.  95. 
Gibbs,€.  J.  1815. 
•  21.  A  landlord  may  distrain  af- 
ter an  act  of  bankruptcy.  If,  there- 
fore, the  rent  be  paid  by  the  bank- 
rupt to  avoid  a  distress  which  is 
threatened,  the  assignees  cannot 
recover  the  amount  from  the  land- 
lord. Stevenson  et  alt.  assignees 
of  Knight  v.  Wood,  5  Esp.  200. 
Ellenborough,  C.  J.  1805. 
And  see  ante,  Execution,  A.  (e) 

22.  Dub.  whether  an  agreement 
to  take  a  house  and  to  pay  rent  can 
be  enforced  where  tne  premises 
are  consumed  by  fire  before  the 
day  appointed  for  the  defendant's 
entry.  PhHlipson  v.  Leigh,  1  Esp. 
398.     Kenyon,  C.J.   1796. 

That  it  may,  see  Dyer,  56,  a. 
Paradise  v.  Jane,  Aleyne,  26 ; 
Monk  v.  Cooper,  2  Stra.  763.  & 
C.  2  Lord  Raym.  1477;  Belfout 
v.Weston,  1  T»  R.  310;  Doe  v. 
Sandham,  ibitL  705,  10;  Cutter  v. 
Powell,  6  T.  R.  323  ;  Hare  v. 
Groves,  3  Anstr.  687 ;  1  FonbL 
336 ;  22  Car.  II.  cap.  11.  §  81*  2 
Saund.  422 ;  Baker  v.  Hollpzaffell, 
4  Taunt  45.  S.  C.  18  Vcs.  116. 
Contra,  Brown  v.  Quilter,  Ambler, 
619  ;  Steele  v.  Wright,  cited  1  T. 
R.  708.  Pothier,  Contrat  de  Bail 
a  Rente,  chap.  6,  num.  190,  2. 
And  see  Weigall  v.  Waters,  6  T. 
R.  488.  S.  C.  in  Equity,  2  AnsL 
575.  Post,  D.  pL  35. 

B.  (b)  Jkublt  rent. 

23.  A  notice  given  by  the  ten- 
ant of  his  intention  to  quit  as  toon  at 


he  can  get  anothtr  tiftiofian,  is  too 
vague  to  entitle  the  landlord  to 
double  rent  under  1 1  Geo.  II.  cap* 
19.  (sect  18).  Farrancev.  Elking- 
ton,  2  Campb.  593.  Ellenborough, 
C.  J.  181 1* 

24.  Although  the  tenant  quit  the 
premises,  and  underlet  ebem.   Ibid. 

B.  (c)  Double  value. 

(Post,  Penal  Statute  ;  Replevin.) 

25.  A  tenant  who  holds  over, 
under  a  fair  claim  of  right,  will  not 
be  considered  as  wilfully  holding 
over  within  the  meaning  of  4  Geo. 
II.  cap.  28,  s.  1  ;  though  it  be  de- 
cided eventually  that  he  has  no 
right.  Wright  v.  Smith,  5  Esp. 
203.  Hotham,  B.  1805,  and  Exch. 
E.  1805. 

And  sec  Executors^  pi.  3.  post, 
36. 

26.  If,  therefore,  after  the  expi- 
ration of  a  term,  and  after  a  notice 
from  the  landlord  to  deliver  up 
possession,  the  tenant  hold  over 
and  defend  an  ejectment  on  a  sup- 
position that  a  renewal  of  the  lease 
by  tenant  for  life,  is  valid,  an  ac- 
tion for  the  double  value  will  not 
lie.     Ibid* 

27.  Debt,  for  double  value  will 
not  lie  against  a  tenant  from  week  to 
week,  i  he  statute,  bewgpenal,  is 
to  be  construed  strictly.  Lloyd  v. 
Rosbee,  '2  Campb.  453.  Ellenbor- 
ough, C.J.  1810. 

Sed  vide  Wilkinson  v.  Colley,  5 
Burr.  2694;  Lake  v.  Smith,  1N.R. 
174,  where  this  seems  to  have  been 
regarded  as  a  remedial  statute. 
And  see  F.  N.  B.  60  D,  N  ;  Co. 
Litt.  54,  a. 

C.  Taxis* 

(And  see  post,  Set  off.) 

2fr.  In  an  action  for  use  and  oc- 
cupation, the  defendant  is  entitled 
to  deduct  landlord's  property  tax 
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actually  paid.  Baker  v.  Davis,  3 
Campb.  473.  EUenborough,  C. 
J.  1813. 

And  see  Sapsford  v.Fletcher,4 
T.  R.  511  ;  Fuller  v.  Abbott,  4 
Taunt.  105. 

29.  And  it  is  sufficient  to  call 
the  collector,  who  received  the  a- 
mount,  without  producing  the  as* 
sessment*  Philips  v.  Beer,  4 
Campb.  266.  Eltenborough,C.  J. 
1815. 

30.  But  property-tax  not  yet 
paid,  cannot  be  deducted  on  the 
ground  of  the  liability  of  the  de- 
mised premises.  Pocock  v.  Eus- 
tace, 2  Campb.  181.  EUenbor- 
ough, C.  J.  1809. 

And  see  Howe  v.  Synge,15East, 
448.  Fuller  v.  Abbott,  4  Taunt. 
105. 

D.  Repairs. 

31.  Tenant  from  year  to  year 
cannot  be  required  to  make 
lasting    and    substantial   repairs. 

Ferguson  v.  ,  2  Esp.  590. 

Kenybn,  C.  J.  1 797. 

32.  But  it  was  said  that  he  is 
bound  to  keep  the  premises  in  ten- 
antable  condition.     Ibid* 

33.  It  has  since  been  holden, 
that  he  is  not  liable  to  general  re- 
pairs. Horsfall  v.  Mather,  Holt, 
7.    Gibbs,C.  J.  1815. 

Ace  Gibson  v.  Wells,  1  N.  R. 
290.  S.  C.  2  Smith,  677.  Coun- 
tess of  Shrewsbury's  case,  5  Co. 
13.  And  see  Co.  Litt.  56,  b.  (n) 
2 ;  1  Saund.  323,  (n)  7  ;  2  Saund. 
252,  c.  ibid.  259.  Heme  v.  Bern- 
bow,  4  Taunt.  764. 

34.  A  stipulation  that  the  tenant 
shall  insure  the  premises  in  600/. 
does  not  limit  his  responsibility  to 
that  sum  under  a  general  covenant 
to  repair.  Digby  v.  Atkinson,  and 
another,  4  Campb.  277.  Ellen- 
borough,  O.  J.  1816. 

35.  A  covenant  to  keep. in  re- 


pair, binds  to  re-build  after  a  fire. 
Ibid. 

Ace.  Pym  v.  Blackburn,  3  Yes. 
34  ;  Bullock  v.  Dommht,  6  T.  R. 
650;  Walton  v.  Waterbouse,  2 
Wins.  Saund.  420,  422,  n.(2.)  And 
see  ante,  pi.  22. 

E.  Notice  to  quit. 

E.  (a)   When  necessary* 

36.  Where  the  tenant  who  came 
into  possession  under  the  devisor 
refuses  to  pay  rent  to  the  devisees 
under  a  contested  will,  but  expres- 
ses his  readiness  to  pay  to  the  pa r- 
tv  entitled  to  receive  it,  his  refusal 
does  not  amount  to  a  disavowal  of 
the  title  of  the  devisees  so  as  to  en- 
title them  to.  maintain  ejectment 
without  notice.  Doe  d.  Williams 
v,  Pasquali,  Pcake,  196.  Kenyoo, 
C.  J.  1793. 

And  see  Throgmorton  v.  Whelp- 
dale,  Bull.  N.  P.  96 ;  Lumley  v. 
Hodgson,  1 6  East,  99  ;  Atkyns  v. 
Lord  Wilkwghbv,  2  Anst.307;  Doe 
d.  Foster  v.  Williams,  Cowp.  6*1, 
2  5  F.N.  B.  179,K. 

37.  The  acceptance  of  rent  by 
the  remainder-man  upon  a  void 
lease  from  tenant  for  life*  creates  a 
tenancy  from  year  to  year,  and  en* 
titles  the  party  to  notice.  Doe  d. 
Martin  v.  Wa  tts,  2  Esp.  50 1  •  Ho- 
thara*  B.  Guildford,  179i. 

And  the  court  ofK. B. discharged 
a  rule  to  set  aside  nonsuit :  7  T.R. 
83. 

38.-  If  the  attorney  of  an  infant 
lessor  in  ejectment  make  a  bona  fi- 
de compromise  with  the  defendant, 
who,  in  consequence  thereof  at- 
torns to  such  infant  lessor,  the  lat- 
ter cannot,  at  full  age,  bring  anoth- 
er ejectment  without  notice,  thouth 
he  have  done  no  act  to  confirm  the 
agreement.  Doe  d.  Miller  v.  No- 
den,  2  Esp.  59a  Kenyon,  C.  J. 
1 797. 
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39.  A  tenant  who  holds  over  af- 
ter the  expiration  of  his  lease,  it 
not  entitled  to  notice,  unless  the 
occupation  has  continued  for  a 
year,  or  rent  has  been  paid.  Doe 
d.  Hollingsworth  v.  Stennett,  9 
Esp.  7 1 7.     Ken  yon,  C.  J.  1 799. 

And  see  Whiteacre  v.  Symonds, 
10  East,  13;  Richardson  v.  Lan- 
gridge,  4  Taunt.  128. 

40.  A  stranger  gets  into  posses* 
sion  of  an  empty  house  without  the 

!>rivity  of  the  owner,  and  an  inef- 
ectual  negotiation  for  a  lease  after- 
wards takes  place  between  the 
parties  ;  the  owner  may  recover 
the  possession  in  ejectment  without 

S'ving  any  notice  to  quit.    Doe  d. 
night  v.  Quigley,  2  Campb.  505. 
Ellenborough,  C.  J.  1810. 

And  see  Right  v.  Bawden  and 
others,  3  East,  260;  Dean  d. 
Brune  v.  Rawlins,  10  East,  261. 

41.  Ejectment  lies  without  no- 
tice to  quk  against  vendee  in  pos- 
session under  proviso  that  in  default 
of  payment  of  any  instalment,  ven- 
dor shall  not  be  compellable  to 
convey.  Doe  d.  Moore  v.  Law- 
der,  1  Stark.  308.  Ellenborough, 
C.  J.  1816. 

42.  Where  upon  a  treaty  for  the 
assignment  of  a  term  from  A.  to  B. 
it  was  agreed  that  B.  should  pay 
the  purchase  money  on  a  certain 
day,  that  he  should  in  the  mean 
time  have  possession  and  pay  rent, 
and  that  if  the  purchase-money 
should  not  be  paid  at  the  day,  he 
should  not  be  entitled  to  an  assign- 
ment, it  was  held,  that  upon  failure 
of  payment,  A.  might  maintain 
ejectment  against  B.  without  no- 
tice, or  demand  of  possession.  Doe 
d.  Leeson  v.  Saver,  3  Campb.  8. 
Ellenborough,  C.J.  1811. 

*  43.   Ejectment^  against  co»part» 
ner,after  dissolution  of  partnership, 
for  a  house  agreed  to  be  occupied  I 
by  the  partners,  during  its  contin- 


uance, and  held,  that  no  notice  to 

?uit  was    necessary.      Doe  d. 
faithman  v.  Miles,  1  Stark.  181. 
Ellenborough,  C.  J.  1816. 

E.  (b)  form  of  notice. 

44.  A  misdescription  of  the  pre- 
mises, which  cannot  mislead  the 
tenant,  is  immaterial.   Doe  d.  Coi 

and  others  v. — ,  4  Esp.  18$. 

Ellenborough,  C.  J.  1 802. 

44.  A  notice  to  quit  need  not  be 
in  writing.  Doe  d.  Lord  Macart- 
ney v.  J»  Crick  and  W.  Crick,  5 
Esp.  196.  Ellenborough,  C.  J. 
1805. 

46.  Though  given  on  behalf  of 
a  corporation  aggregate.  Roe 
dem.  Dean  and  Chapter  of  Roch- 
ester v.  Pierce,  2  Campb.  96. 
Macdonald,C.  B.  Maidstone,  1806. 

47.  An  ejectment  may  be  sup- 
ported on  a  notice  given  by  the 
steward  of  a  corporation  aggregate, 
without  shewing  that  he  had  a 
power  of  attorney  for  the  purpose ; 
the  adoption  of  the  notice  by  bring- 
ing the  action  being  a  sufficient 
proof  of  his  a  utbority .    Ibid* 

But  see  Co.  Litt.  245,  a.  b.  258, 
a.  post,  D.  (c)  54. 

48.  Under  an  agreement  be- 
tween landlord  and  tenant,  u  that 
either  party  may  determine  the 
tenancy  by  a  quarter's  notice,'' 
such  notice  must  expire  at  the  sea- 
son of  the  year  when  the  tenancy 

I  commenced.  Doe  d.  Pitcher  v. 
Donovan,  2  Campb.  78.  Mans- 
field, C.J.  1809. 

And  the  court  of  C.  R.  set  aside 
a  verdict  for  the  landlord ;  1  Taunt. 
555. 

49.  Under  an  agreement  by 
which  the  tenant  u  is  always  to 
quit  at  three  months1  notice,"  the 
notice  must  expire  at  some  quarter- 
day  corresponding  with  the  time 
of  entering.  Kemp  v.  Derrett,  3 
Campb.  510.  Ellenbor.C.J.  18H 
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.  50.  Where  lands  and  tithes  are 
held  under  a  parol  demise  at  an 
entire  rent,  notice  to  quit  the  lands 
only,  omitting  the  tithes,  is  not  suf* 
ficient  to  determine  the  demise  in 
respect  of  the  lands.    Doe  d.  Mop* 

Sin  v*  Church,  3  Camph.  71  •    Le 
lane,  J.  Monmouth,  1811. 

51.  But  notice  to  quit  the  lands 
and  premises  will  include  the  tithes. 
bid. 

E.  (c)  By  whom  given. 

52.  A  notice  to  quit  in  the  names 
of  A.  and  B.,  where  A.  only  is  en- 
titled, is  good,  and  will  support  an 
ejectment  on  the  single  demise  of 
A.  Doe  d.  T.  Jolliffe,  J.  Jolliffe, 
and  W.  Bowerman,  y.  Sybourn,  2 
Esp.  617.  Kenyon,  C.  J.  Maid- 
stone, 1798. 

53.  If  executors,  who  are  also 
devisees  in  trust,  describe  them- 
selves as  executors  instead  of  trus- 
tees, the  misdescription  is  immate- 
rial. Right  d.  Fisher  and  others 
v.  Cuthell,  5  Esp.  149.  Ellenbor- 
ough, C.  J.  1804. 

54.  Notice  to  quit  by  two  of 
three  joint  tenants  on  behalf  of 
the  three,  is  bad,  though  the  third 
assent  afterwards,  and  join  in 
bringing  an  ejectment.     Ibid. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  nonsuit ; 
5  East,  491. 

S.  C.  differently  reported  as  to 
the  proviso  in  the  lease,  2  Smith, 
83, 84,  n.  ConU  Doe  d.  Whayman 
v.Chaplin,  3  Taunt.  120.  And 
see  Dyer,  23,  b.  pi.  146.  Co.  Litt. 
245,  a.  258,  a. 

E.  (d)  To  whom  given. 

55.  Notice  to  one  of  two  joint 
tenants  in  possession,  is  sufficient 
to  determine  the  tenancy  as  to 
both.  Doe  d.  Lord  Macartney  v. 
J;  Crick  and  W.  Crick,  5  Esp.  196. 
Ellenborough,  C.  J.  1805. 


Ace  Doe  d.  Lord  Bradford  v. 
Watkins,  7  East,  551,  3.  S.  C.  3 
Smith,  517.  And  see  Co.  Litt.  49, 
b. 

E.  (e)  How  directed. 

56.  A  notice  to  quit  served  per- 
sonally on  the  tenant,  need  not  be 
directed  to  him.  Doe  d.  Matthew- 
son  v.  Wrifjhtman,  4  Esp.  5.  Ken- 
yon, C.  J.  in  Easter  Term,  1801. 

57.  And  if  a  notice  to  quit  so 
served,  bear  a  direction  in  which 
the  tenant  is  misnamed,  the  mis- 
take is  immaterial;  unless  it  ap- 
pear that  there  is  a  person  whose 
name  answers  to  the  description  in 
the  notice,  and  also  that  the  tenant 
sent  the  notice  back.  Doe  v.  Spil- 
ler,  6  Esp.  70.  Ellenborough,  C. 
J.  1807. 

E.  (f)  How  served. 

58.  The  delivery  of  notice  at 
the  tenant's  house,  without  proof 
of  its  having  .been  explained  to  a 
servant,  or  of  its  having  reached 
the  tenant,  is  not  sufficient.  Doe 
d.  Buross  and  others  v.  Lucas  and 
others,  5  Esp.  1 53.  Ellenborough, 
C.  J.  1804. 

And  see  Jones  d.  Griffiths  v. 
Marsh,  4  T.  R.  464.  Appendix,  X. 

E.  (g)  At  what  time  to  expire. 

59.  By  special  custom,  a  tenant 
may  be  entitled  to  a  year's  notice 
to  quit.  Roe  d.  Henderson  v. 
Charnock,  Peake,  4.  Kenyon,  C. 
J.  1790. 

And  see  Tyley  v.  Seed,  Skinn. 
649 ;  Dethik  v.  Saunders,  2  Sid* 
erf.  20;  Roe  v.  Wilkinson,  Co. 
Litt.  270,  n.  1 ;  7  Vin.  Abr.  Cus- 
toms, H.  pi.  1 1 ;  Timmins  v.  Row- 
lison,  3  Burr.  1603, 9 ;  S.  C.  1  Bla. 
533. 

60.  Where  by  the  custom  of  the 
country,  the  holdings  are  from  old 
Michaelmas,  notice  to  quit  at  Mi- 
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chaelmas,  generally  will  be  under- 
stood to  mean  old  Michaelmas. 
Furlcy  d.  Mayor,  &c.  of  Canter- 
bury v.  Wood,  1  Esp.  198.  Ken- 
yon,  C.  J.  1 794. 

S.  C.  differently  reported,  Runn. 
Ejectm.  112.  And  see  Doe  v. 
Lea,  1 1  East,  312;  post,  pi.  74,  75. 

61.  Notice  to  quit  at  the  expira- 
tion of  "  the  current  year  of  tenan- 
"  cy,  which  shall  expire  next  after 
"  the  end  of  one  half  year  from  the 
u  date  hereof,"  is  sufficient.  Doe 
d.  Phillips  v.  Butler,  2  Esp.  589. 
Kenyon,  C.  J.  1797. 

62.  Where  a  house  is  taken  by 
the  month,  a  month's  notice  is  suffi- 
cient. Doe  d.  Parry  v.  Hazell,  1 
Esp.  94.     Kenyon,  C.  J.  1 794. 

And  see  Doe  v.  Donovan,  1 
Taunt.  555,  7. 

63.  And  a  weekly  reservation  of 
rent  is  prima  facie  evidence  of  a 
weekly  holding.  Doe  d.  Peacock 
v.  Raffan,  6  Esp.  4.  Ellenborough, 
C.  J.  1 806. 

64.  But  where  the  parties  agree, 
that  if  the  rent  be  regularly  paid, 
the  tenant  shall  not  be  turned  out 
without  four  weeks9  notice,  the 
landlord  must  prove  that  default 
lias  been  made  in  the  payment,  of 
the  rent,  or  that  such  notice  has 
been  given,    ibid. 

65.  The  unsigned  draft  of  the 
intended  lease  may  be  produced  as 
evidence  of  such  agreement.  Ibid. 

And  see  Doc  v.  Bell,  5  T.  R. 
471. 

66.  A  quarterly  reservation  of 
rent  upon  a  tenancy  from  year  to 
year,  does  not  dispense  with  the 
necessity  of  a  half  year's  notice. 
Shirley  v.  Newman,  1  Esp.  266. 
Kenyon,  C.  J.  1795. 

67.  A  quarter's  notice  may  how- 
ever be  rendered  valid  by  the  ac- 
quiescence of  the  parties.     Ibid. 

68.  If  the  landlord,  in  the  mid- 
dle of  a  year,  agree  to  put  an  end 


to  the  tenancy  at  the  next  quarter, 
the  agreement  is  within  the  statute 
of  frauds,  and  cannot  be  enforced 
if  not  signed  by  the  parties.  Tay- 
lor v.  Chapman,  2  Esp.  606,  cittd. 
Kenyon,  C.  J.  1795. 

69.  But  if  at  the  end  of  the  year, 
the  landlord  accept  another  tenant, 
such  acceptance  will  operate  as  a 
waver  of  the  notice  to  quit,  and  the 
former  tenancy  will  be  determined. 
Sparrow  v.  Hawkes,  2  Esp.  505. 
Kenyon,  C.  J.  1796.     Supra,  67. 

70.  Notice  on  29th  of  Septem- 
ber to  quit  on  the  25th  of  March, 
is  a  good  half  year's  notice.  Doc 
d.  Harrop  v.  J.  Green  and  & 
Green,  4  Esp.  198.  Ellenbor- 
ough, C.  J.  1 802* 

71.  Notice  to  quit  dated  26th 
September,  requiring  tenant  to 
deliver  possession  on  or  about  the 
end  of  tir  calendar  months^  was 
held  sufficient  to  determine  a  lady- 
day  holding.  Howard  v.  Wems- 
ley,  6  Esp.  53.  Ellenborough,  C* 
J.  1806. 

And  see  Right  v.  Darby,  4  T. 
R.  159. 

72.  And  semble,  that  the  notice 
would  have  been  good  though  "  or 
about"  had  been  omitted  ;  reject- 
ing "calendar"  as  surplusage,  and 
considering  six  months  equivalent 
to  half  a  year.  Howard  v.  Wems- 
ley,  ubi  supra. 

And  see  1  T.  R.  163. 

73.  Holding  commenced  on  the 
21st  of  November,  and  the  tenant 
after  settling  for  the  fraction  of  the 
quarter,  continued  to  pay  his  rent 
half  yearly  at  midsummer  and 
Christmas.  The  tenancy  is  to  be 
computed  not  from  the  middle  of 
the  quarter,  but  from  the  suceed- 
ing  quarter-day.  A  notice  to  quit, 
therefore  expiring  at  Christmas,  is* 
in  such  case,  sufficient.  Doc  d. 
Holcombe  v.  Johnson,  6  Esp.  10. 
Ellenborough,  C.  J.  1806. 
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74.  Where  the  tenant  enters  at 
michaelmas  old  style,  a  notice  to 
quit  at  michaelmas  generally,  is  suffi- 
cient. Doe  d.  Hinde  v.Vinee,  2 
Campb.  256.  Macdonald,  C.  B. 
Chelmsford,  1809. 

75.  S.  P.  said  to  have  been 
ruled  in  Doe  v.  Brookes,  2  Campb. 
257.  EUenborough,  C  J.  Hert- 
ford, 1 809.  And  Anon.  Woodfall. 
Heath,  J.  Gloucester,  1 800. 

And  see  Doe  v.  Lea,  11  East, 
3 12,  ante  pi.  60. 

76.  Upon  a  letting  u  for  twelve 
months  certain,  and  six  months9  no- 
tice afterward*,"  the  tenant  is  at 
liberty  to  quit  at  the  end  of  the 
first  year,  if  he  give  six  months' 

Jrevious  notice.      Thompson  v. 
laberlv,  2  Campb.  673.    Ellen- 
borough,  C.  J.  1811. 

And  see  Sauvage  v.  Dupuis,  3 
Taunt.  410. 

E.  (h)  How  waved. 

77.  The  acceptance  by  lessor's 
.agent,  of  rent  due  at  michaelmas, 
is  prima  facie  a  waver  of  a  notice  to 
quit  at  midsummer.  Doe  d.  Ash 
v.  Calvert,  2  Campb.  387.  Ellen- 
borough,  C.  J.  1810. 

And  see  Doe  v.  Batten,  Cowp. 
243 ;  Goodright  v.  Cordwent,  6  T. 
JL  21 9 ;  F.  N.  B.  144,  O ;  ib.  J  79, 
F.  note,  (c). 

76*  But  if  the  agent  was  not  ap- 
prized of  the  steps  taken  to  deter* 
mine  the  tenancy,  and  had  no  spe- 
cial authority  to  receive  the  par* 
ticular  rent,  the  notice  remains  in 
force.    Ibid* 

And  see  Y.  B.  4  H.  6, 21,  a.  per 
Cottesmore;  F.  N.  B.  179,  A. 
note,  (c). 

79.  If,  after  the  determination 
of  a  tenancy  by  notice,  the  land- 
lord give  another  notice  to  quit  in  I 
14  days,  or  pay-double  value,  the 
secopd  notice- is  no  waver  of  the 
the  first.    Doe  d.  Digby  v.  Steel, 
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3  Campb.  117.    EUenborough,  C. 
J.  1811. 

Ace.  Messenger  v.  Armstrong, 
IT.  R.  53;  Doe  v.  Humphreys, 
2  East,  237.  And  see  Doe  v.  Palm* 
er,  16  Ease,  S3. 

E.  (i)   Where  evidence  of  commence- 
ment of  tenancy. 

80.  It  was  held,  that  a  notice 
a  to  quit  on  the  25th  day  of  March 
or  the  5th  day  of  April  next  ensu- 
ing," served  on  the  29th  of  Septem- 
ber, was  prima  facie  sufficient  to 
entitle  the  landlord  to  recover  in 
ejectment;  and  that  it  lay  upon 
the  defendant  to  prove  that  his  ten- 
ancy commenced  at  neither  of 
those  periods.  Doe  d.  Matthew- 
son  v.  Wrightman,  4  Esp.  5.  Ken- 
yon,  C.  J.  1801. 

81.  A  notice  to  quit  expiring  at 
midsummer,  was  held  not  to  bepri* 
ma  facie  evidence  of  a  midsum- 
mer holding.  Doe  d.  Ash  and  an- 
other v.  Calvert,  2  Campb.  388. 
EUenborough,  C.  J.  1810. 

82.  If  the  tenant,  even  undesign- 
edly, misinform  his  landlord  re* 
specting  the  commencement  of  the 
holding,  he  is  bound  by  a  notice  in 
consequence  of  his  mis-statement. 
Doe  d.  Eyre  et  alt.  v.  Lanibly,  2 
Esp.  635.     Kenyon,  C.  J.  1 798. 

83.  Notice  was  given  on  the  22d 
of  March  to  quit  at  the  expiration 
of  the  current  year,  and  in  Janua- 
ry following  declaration  of  eject- 
ment, laying  the  demise  in  Novem- 
ber, was  served  on  the  fenfent,  who 
.making  no  objection  said,  he  would 
go  out  as  soon  as  he  could  suit  him- 
self. Held,that  this  was  evidence  of 
a  michaelmas  holding  to  to  to  the  ju- 
ry. Doe  d.  Baker  v.  Woomfewell, 
2  Campb.559.  Ellenbor.CJ.181 1 . 

84.  The  tenant  reads  the  notice 
in  the  presence  of  the  person  wtk> 
serves  it,  and  makes  no  objection* 
This  is  prima  fade  evidence  that 
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the.  tenancy:  commenced  at  the; 
time  of  the  year  at  which  the  no-, 
tipe  to  quit '  expires*  Thomas  d. 
Jpnes-et  ux.  v.  Thomas*  % Campb. 
647.  Lawrence,  J. Hereford*  1811. 

And  the  court  of  K.  B.  refused 
a  rule  to  set, aside  a  verdict  for  the 
plaintiff.    Ibid. 

And  see  Doe  d.  Clarges  v.  For- 
ster,  13  East,  405;  where  it  was 
held  to  be  no  ground  for  granting 
a  anew  trial,  that  the  witness  had' 
not  been  questioned  as  to  the»  cir- 
cumstance of  the  reading  of  the 
notice  by  the  tenant. 
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Wins*  298,.  •►  And  see  Carr  .v* 
Eastabrooke,  3  Ves.  56 1. 

5*  Executors  cannot  be  charged 
with  a  service  performed  for  the 
testator  in  expectation  ol  a  legacy* 
Ibid. 

S.  P. .  Osborn  v.  Governor  of 
Guy's  Hospital,  2  Stra.  721., 
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1.  No  action  at  law  lies  to  en- 
force the  payment  of  a  pecuniary 
legacy.  Parish  v.  Wilson,  Peake, 
73.    Kenyon,C.  J.  1791. 

S.  P.  Nicholson  v.  Sherman,  1 
Siderf.  46,  6.  S.  C.  T.  Raym.  S3, 
4}  Deeks  v.  Strutt,  5  T.  R.  690 ; 
Mayor  of  Southampton  v.  Greaves, 
8  T.  R.  590, 3.  And  see  Palmer 
v.  Waddington,  3  Leon.  129. 

2.  Secus,  of  a  specific  legacy  af- 
ter assenU  Doe  d.  Lord  Say  and 
Sele  v.  Guy,  executor,  4  Esp,  154. 
Ellenborough,  C.  J.  1802. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid*  and 
3  -East,  120. 

3.  A  legacy  to  a  creditor  is  no 
satisfaction  of  a  debt  which  accrues 
after  the  making  of  the  will.  Lesage 
v.  Coussmaker  and  others,  execu- 
tors, 1  Esp.  187.  Kenyoa,  C.  J. 
1794* 

S.  P.  Clamper's  case,  2  Salk. 
508.  Chanccy's  case,  1  P»  Wms. 
408,  9;  Thomas  v.  Bennett,  2  P. 
Wins.  341,  S ;  Fowler  v.  Fowler, 
3  P.  Wins.  353, 5. 

4.  Or  of  a  demand  at  that  time 
Unliquidated,..  Ibid. 

&  P«  RwJins  ,v.  PoweU,  1  P. 
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A.   ClVlt  ACTlOKt     * 

a)  In  whai  cam  nutmHn&kt 

b)  PUadingi. 
(c)  Evidence* 

B.  CaiMiNAt  raosBCtrtio*; 

a)  Bymfornwtion. 

b)  By  indictment. 

(c)  Pleadings. 

(d)  Evidence* 
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A.  Civil  action. 
(And  see  Defamation.} 

A«  (a)  In  what  cases  maintainable* 

1.  A.  cannot  maintain  an  action 
against  B.  for  a  libel'  upon  C, 
whereby  C.  was  deterred  from 
singing  at  A.'s  theatre,  to  the  dim- 
inution of  his  profits.  Ashley  v. 
Harrison,  Peake,  194,  and  1  Esp- 
48.     Keuyon,  C.J.  1793. 

2.  Fair  and  candid  observation! 

on  performances  at  a  place  of  pub- 
lic entertainment,  are  not  libellous. 
Dibdin  v.  Swan  and  Bostock,  1 
Esp.  28.    Kenyon,C.  J.  1793. 

3.  But  where  the  comment  is 
unjust  and  malevofeni,  an  action 
will  lie.    Ibid. 

S.  P,  Nightingale  v.  Stockdale, 
Selw.  933,  b. 

4.  A  paragraph  in  one  news- 
paper  charging  another  with  son* 
rility,  is  not  actionable*  Heriot 
v.  Stuart,  1  Esp.  437.  Kenya* 
C.  J.  1796. 


*•  {tarns,  where  it  contains  an 
-assertion  that  such  newspaper  is 
•tew  in  circulation.    Ibid. 

6.  A  correct  and  bond  /(fc  state- 
ment of  wh&t  passes  in  a  court  of 
justiee,  is  not  actionable.  Curry 
v.  Walter,  1  Esp.  457.  Eyre,  C. 
J.  17*5. 

And  see  Rex  v.  Wright,  8  T.  R. 
993 ;  Carr  v.  Jones,  3  Smith,  491, 
MS.  S.  C.  by  the  name  of  Stiles 
Y.  Nokes,  7  East,  493, 503. 

7.  And  it  was  raled  that  the  jus- 
tification might  be  given  in  evi- 
dence under  the  general  issue.  lb. 

But  the  court  of  C.  P*  inclined 
to  think  that  the  facts  should  have 
appeared  on  the  record;  1  Bos. 
and  Pull.  525. 

8.  If  a  letter  k  written  ostensi- 
bly for  the  purpose  of  inquiring  a 
servant's  character,  but  in  reality 

with  a  view  to  entrap  the  master 
into  the  writing  of  a  libel,  the  ser- 
vant cannot  maintain  an  action  up- 
on the  answer.  Kine  v.  Waring  et 
ux.5Esp.13.  AlvanTey, C.J.  1803. 

9.  A  person  cannot  sue  for  gen- 
eral damages  for  words  affecting 
him  in  his  trade,  unless  he  be  a 
trader  within  the  meaning  of  the 
bankrupt  laws.  Clark  v.  Wisdom, 
5  Esp.  1 47.  Ellenborough,  C.  J. 
1804. 

Contra,  Dobson  v.  Thornistone, 
3  Mod.  112:  Chapman  v.  Lamp- 
hire,  ibid.  155.  3  Salk.  326,  7. 

10.  But  if  upon  the  pleadings  it 
be  doubtful  whether  the  trade  is 
within  the  statutes  or  not,  it  may 
be  shewn  to  have  been  so  carried 
on  as  to  make  the  party  liable  to  a 
commission.     Ibid. 

11.  No  action  will  lie  against 
the  president  of  a  court  martial, 
for  publishing  in  the  usual  form, 
the  sentence,  in  which,  after 
stating  that  the  prisoner  is  hon- 
orably acquitted,  it  is  declared 
that  the  charges   are  groundless 
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and  malicious,  and  that  the  toonduct 
of  the  prosecutor  is  highly  injuri- 
ous to  the  service.  JekyH  v.  Sir 
John  Moore,  6  Esp.  63.  Man* 
field,  C.J.  1806. 

And  the-conrt  of  C.  P.  refused  a 
rule  to  set  aside  nonsuit ;  2  N.  R. 
341. 

And  see  Warden  v.  Bfciley,  4 
Taunt.  67,90. 

12.  An  action  for  a  libel  c&otk* 
be  maintained  against  A.,  the  wri- 
ter of  a  confidential  letter  to  B.,  in 
which  be  charges  the  plaintiff  with 
improper  conduct  in  the  manage- 
ment of  business  in  which  A.  and 

B.  were  jointly  concerned.  Bf 
Dougall,  one,  &c.  v.  Claridge,  one, 
&c.  1  Campb.  967.  Ellenbor- 
ough, C.  J.  1808* 

13.  Nor  can  the  owner  of  a 
pablio-house  maintain  an  action  a- 
gainst  a  neighbouring  publican  for 

Siving  a  bad  character  of  such 
ousc  to  a  person,  who,  being  in 
treaty  for  purchasing  it,  applied  to 
the  defendant  for  information,  pro* 
vided  there  is  some  evidence, 
though  slight,  of  the  truth  of  the 
assertion.  Hamber  v.  Ainge.  Ab- 
bott, C.  J.  Westminster,  13th  Feb- 
ruary, 1819. 

1 4.  And  the  defendant  need  not 
justify.    Ibid. 

15.  The  delivery  of  a  libel  by  a 
Provincial  Governor  to  his  Attor- 
ney General  for  his  private  perusal, 
is  a  publication.  Wyatt  v.  Gore, 
Holt,  299.    Gibbs,  C.  J.  1 816. 

16.  A.  is  surety  for  B.,  toC; 

C.  is  justified  in  stating  to  A.  any 
opinion  which  he  may  bona  fiat 
have  formed  of  B.'s  conduct,  how* 
ever  intemperate  and  unfounded 
his  representations.  Dunman  v. 
Bigg,  1  Campb.  269.  n.  Ellenbor- 
ough, C.J.  1808. 

1 7.  It  is  actionable  to  impute  to 
a  bookseller  the  publication  of  a 
silly  poem,  fabricated,  by  .the  de* 
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feridant  a*  ft  specimen  of  the  plain* 
tiff's  productions.     Ibid* 

1 8.  It  is  not  actionable  to  ridi- 
cule and  caricature  an  author  with 
reference  merely  to  his  literary 
character*  Sir  John  Carr,  knight, 
v.  Hood  and  another,  1  Campb. 
355,  n.  EUenborough,  C.  J.  I  HOB. 
.■  19.  Words  may  be  actionable 
as  well  as  indictable  when  reduced 
.into  writing,  for  the  mere  speaking 
of  which  no  action  would  have  lain. 
Earl  of  Leicester  v.  Walter,  2 
Campb.  251.  Mansfield,  C.  J. 
1809.  3  Campb.  214,  Exchequer 
Chamber,  1811. 

A.  (b)  Pleadings. 

20.  It.  was .  ruled,  that  under  the 
general  issue  the  defendant  might 
shew  that  the  supposed  libel  was  a 
correct  statement  of  what  had 
passed  in  a  court  of  justice.  Cur- 
ry v.  Walter,  1  Esp.  457.  Eyre, 
C.  J.  1795. 

But  the  court  of  C.  P.  doubted 
•whether  the  defendant  should  not 
have  justified ;  and  no  judgment 
was  given  ;  1  Bos.  and  Pull.  525. 

21.  A  count  for  a  libel  may  be 
joined  with  a  count  for  verbal 
slander.  King  v.  Waring  et  ux.  5 
Esp.  1 3.    Alvanley,  C.  J.  1 803. 

And  see  Manning  v.  Filzherbert, 
Cro.  Car.  271. 

22.  In  an  action  for  a  libel, 
charging  the  plaintiff  with  having 

{wbhshed  immoral  books,  the  de- 
endant  may,  under  the  general  is- 
sue, produce  other  publications  of 
the  plaintiff's,  to  shew  that  the  sup- 
posed libel  is  a  fair  stricture  on  his 
publications.  Tabart  v.  Tipper,  1 
Campb.  350.  EUenborough,  C. 
J.  180tf. 

And  see  Sid  nam  v.  Mayo,  1 
Roll.  Rep.  427.  S.  C.  Cro.  Jac. 
407. 

23.  Where  separate  passages  of 
*  libel  are  set  out  in  the  declara- 


tion, they  should  be  described  as 
forming  distinct  parts.  Tabart  v. 
Tipper,  1  Campb.  352.  EUenboi^ 
ough,  C.  J.  1 808. 

24.  But  when  the  passages  are 
not  distinguished,  if  the  intervening* 
words  do  not  affect  the  sense,  the 
omission  is  immaterial.    Ibid* 

A.  (c)  Evidence* 

25.  Ruled,  that  words  actiona* 
ble  in  themselves  cannot  be  given 
in  evidence  to  shew  the  malicious 
intention  with  which  the  words 
charged  in  the  declaration  were 
spoken.  Cook  v.  Field,  3  Esp. 
133.    Kenyon,  C.J.  1788. 

26.  In  an  action  for  slander,  any 
words  spoken  by  the  defendant, 
which  art  not  in  themselves  actionable, 
may  be  given  in  evidence  to  shew 
the  malice  of  the  defendant.  Mead 
v.  Daubigny,  Peake,  125.  Ken- 
yon, C.  J.  1 792. 

27.  But  it  was  afterwards  held, 
that  after  proof  of  the  libel  laid  in 
the  declaration,  other  libels  not 
charged  might  begiven  in  evidence. 
Lee  v.  Huson,  Peake,  166.  Ken- 
yon, C.  J.  1 792. 

28.  So  in  an  action  for  verbal 
slander;  but  the  jury  will  be  di- 
rected to  give  damages  only  for 
the  words  laid  in  the  declaration* 
Rustell  v.  Macquister,  1  Campb. 
49,  n.    EUenborough,  C.  J.  1 807. 

29.  In  an  action  for  words  of 
perjury,  an  indictment  subsequent- 
ly preferred  by  the  defendant  a- 
gainst  the  plaintiff,  is  evidence  to 
shew  quo  ammo  the  words  were 
spoken.  Tate  v.  Humphreys,  2 
Campt>.  73,  n.  Graham,  B.  Here- 
ford, 1808. 

30.  But  in  an  action  for  a  libel, 
other  libels  published  by  the  de- 
fendant cannot  be  received  to  shew 
the  malicious  motive,  unless  they 
expressly  refer  to  the  libel  declar- 
ed on.     Finiterty  v.    Tipper,  2 
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Campb.  79;     Mansfield,    C.   J. 
1800. 

31.  Where  the  damage  laid  is, 
that  the  manager  of  a  theatre  lost 
the  profits  of  several  performances, 
a  witness  may  be  asked  generally 
whether  the  receipts  of  the  house 
have  diminished,  but  not  whether 
several  persons  have  not  given  up 
their  boxes.  Ashley  v.  Harrison, 
1  Esp.  48.     Kenyon,  C.  J.  I  793. 

32.  Where  a  defendant  obtains 
a  verdict  upon  a  justification  of 
words  of  felony,  the  plaintiff  may 
be  put  upon  his  trial  without  the 
intervention  of  a  grand  jury.  Cook 
v.  Field,  ubi  supra. 

33.  A  defendant  is  not  preclud- 
ed from  proving  a  justification  of 
words  of  felony,  by  the  previous 
acquittal  of  the  plaintiff.  England 
v.  Bourke,  3  Esp.  80.  Kenyon, 
C.  J.  U0O. 

34.  Where  the  words  charge, 
the  plaintiff  with  being  accessary 
to  a  felony,  the  defendant  is  not 
concluded  by  the  acquittal  of  the 
principal  felon.    Ibid* 

And  see  ante,  Felony. 

35.  In  an  action  by  a  servant  a- 
gainst  his  master  for  writing  a 
character  charging  him  with  dis- 
honesty and  misconduct,  evidence 
of  the  antecedent  general  good 
conduct  of  the  plaintiff,  is  admissi* 
ble.  King  v.  Waring  ct  ux.  6  Esp, 
13.    Alvanley,  C.  J.  1 803. 

36.  To  support  an  action,  the  li- 
bel must  be  shewn  to  have  been 
delivered  to  a  third  person  j  a  de- 
livery to  the  plaintiff  is  not  suffi- 
cient. Phillips,  gent.  v.  Jansen,  2 
Esp.  624.     Kenyon,  C.  J.  1 794. 

And  see  Edwards  and  Watton's 
case,  4  Leon.  240  ;  Barrow  v.  Le- 
wellin,  Hob.  62 ;  Hicks's  case,  ibid. 
215. 

37.  The  shewing  of  a  carica- 
ture to  a  person  at  h*s  rtquett,  is  not 
a  sufficient  publication*    Smith  v. 


Wood,  3  Campb.  323.    Ellenbor* 
ough,  C  J.  1813. 

38.  In  an  action  for  a  libel,  proof 
that  the  plaintiff  has  been  in  the 
habit  of  libelling  the  defendant,  is 
no  bar  to  the  action  ;  Finnerty  v. 
Tipper,  2  Campb.  76.  Mansfield, 
C.J.  1809.  But  it  will  material- 
ly affect  the  amount  of  damages. 
Ibid. 

B.  Crihutal  prosecution. 
B.  (a)  By  information, 

39.  If  a  member  of  parliament 
publish  a  speech  in  a  newspaper, 
containing  slanderous  charges,  an 
information  for  a  libel  may  be  sup- 
ported. The  King,  on  the  prosecu- 
tion of  Sermon,  v.  Lord  Abingdon* 
1  Esp.  226.    Kenyon,  C.  J.  IT94, 

And  see  Rex  v.  Bate,  Dough 
387. 

40.  An  information  will  lie  for 
publishing  an  invective  unconnect- 
ed with  argument,  against  a  judge 
and  jury,  for  acquitting  a  prisoner. 
Rex  v.  White,  1  Campb.  359,  n. 
Grose,  J.  180a. 

And  see  Rex  v.  Watson,  2  T. 
R.  199. 

41.  It  is  not  libellous  to  expre& 
regret  that  the  sovereign  has  taken 
an  erroneous  view  of  foreign  and 
domestic  policy.  Rex.  v.  Lam* 
bert  and  Perry,  2  Campb.  398* 
Ellenborough,  C.  J.  1 8 1 0. 

B.  (b)  By  indictment* 

42.  The  proprietor  of  a  news* 
paper  is  responsible  Criminally  as 
well  as  civilly  for  the  publication 
of  a  libel  inserted  without  bis  priv- 
ity. Rex  v.  Walter,  3  Esp.  21. 
Kenyon,  C  J.  1799. 

43.  An  advertisement  in  a  news* 
paper,  whereby  A.  requests  to  be 
informed  whether  B.  has  been  guil- 
ty of  a.  transportable  felony,  is  not 
a  libel,  if  A,,  or  his  employer,  be  in- 


iere?ted  in  the  dfecovery,  ahd  the 
inquiry  be  made  bond  fide.  JDela- 
yy  ▼.Jones, 4  Esp.  391.  fcllen- 
Iboroqgh,  C.  J.  !8«2. 

44.  The  publication  of  ex  parte 
laminations,  taken  before  a  mag- 
istrate on  a  charge  of  felony,  js  li- 
bellous though  the  statement  be 
Correct.  Rex  v.  Lee  and  anoth- 
er, 5  Esp.  123,  Heath,  J.  Hors- 
ham, 1804. 

45.  Especially  where  the  writer 
assumes  that  the  party  is  guilty. 
Rex  v.  Fisher  and  others,2  C&mpb. 
*#3.     Ellenborough.  C.  J.  1811. 

And  see  Carr  v.  Jones,  3  Smith, 
491.  3*  C.  under  the  names  of 
Stiles  v.  Nokea,  7  East,  493. 

46.  It  is  a  misdemeanour  to  copy 
£tn  extrajudicial  affidavit,  contain- 
ing libellous  matter,  for  the  pur- 
pose of  presenting  it  to  the  magis- 
trate to  fee  sworn,  though  such  copy 
he  made  by  the  magistrate's  clerk, 
and  by  his  command.  Maloney 
v.  Bartley,  3  Campb.  S10.  Wood, 
B.  Gloucester,  1812. 

Sed  vide  Lambe's  ca*e,  Moore, 
313,  4th  resolution  ;  &  C.  9  Co. 
59.  And  see  Rex  v.  Bear,  2  Salk. 
417*    S.  C.  5Mod.  167. 

B.  (c)  Pleadings. 

47.  If  a  libellous  letter  refer  to  a 
newspaper  as  to  ks  authority,  the 
newspaper  may  be  read  in  evi- 
dence to  shew  that  the  defendant 
was  not  the  inventor  of  the  slander, 
in  mitigation  of  damages.  Mullett 
v.  Hulton,  4  Esp.  248.  Ellenbor- 
OUgb,  C.  J.  1 803. 

48.  But  such  a  reference  will 
Dot  entitle  the  defendant  to  go  into 
evidence  of  the  truth  of  the  charge. 
Ibid. 

49.  An  indictment  for  a  libel  on 
the  treasurer  of  the  parish  of  Green* 
wich,  contained  (unnecessarily)  an 
averment,  that  he  was  duly  appoin- 
ted treasurer.    Held,  that  an  en- 


try in  »the  vestry  book,  stating, that 
the  prosecutor  was  elected  at  a 
vestry  duly  held  in  pursuance  of 
notice,  was  evidence  that  notice 
had  been  given,  without  which,  by 
a  particular  statute,  the  election 
would  have  been  void.  Rex  v. 
Martin,  2  Campb.  100.  Macd* 
nald,  C.  B.  Maidstone,  1«|0U. 

And  see  <Cox  v.  Copping,  5  Mod. 
395.  2  Stra.  1223,  n.  Rex  v. 
Mothersall,  1  Stra.  93/  S.  C.  12 
Vin.  Abr.  90,  pi.  16. 

50.  Under  the  general  issue,  the 
defendant  may  prove,  in  mitigation 
of  damages,  that  at  the  time  the  li- 
bel was  published,  there  was  a  gen- 
eral suspicion  that  the  plaintiff  was 
guilty  of  the  practices  imputed  to 
him,  and  that  his  relations  and  ac- 

?uaintances  had  ceased  to  visit  him. 
larl  of  Leicester  v.  Walter,  f 
Campb.  251.  Mansfield,  C.  J.18W. 

S.P. v.Moor,lM.&S. 

284. 

61.  A  defendant  may  be  acquit- 
ted of  printing,  and  found  guilty  of 
publishing  a  libel.  The  King  v. 
Williams,  2  Campb.  64*.  Law- 
rence, J.  Hereford,  1811. 

62.  And  where  the  record  va- 
ries from  the  printed  libel,  but  a- 
grees  with  the  manuscript  deliver- 
ed by  the  defendant  to  the  printer, 
he  may  be  found  guilty  of  tbepwfc- 
K$hmg  only.    Ibid. 

53.  So  if  the  libel  be  contained 
in  a  newspaper,  the  prosecutor  may 
rest  his  case  upon  the  proof  of /»£■ 
Keation  pointed  out  by  38  Geo.  Ill- 
cap.  78.  s.  14.  and  1 7.  leaving  the 
defendant  to  be  acquitted  of  compo- 
sing and  publishing.  The  King  v* 
Hunt  and  another,  2  Campb.  o*& 
Ellenborough,  C.  J.  1911. 

And  see  Rex  v.  Hart,  10  East, 

94. 

» 

B.(d)  Evidence* 

54.  To  coroborate  the  testimony 
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of  a  petton  called  to  prove  that  the 
defendant  was  the  author  of  a  par- 
ticular libel^  other  compositions  of 
the  defendant  on  the  same  subject, 
may  be  produced.  The  King  v. 
Fearce,  Peake,  75.  Kenyon,  C.  J. 
1791. 

55.- The  copy  of  a  newspaper 
may  be  given  in  evidence  without 
&«tamp4    Ibid* 

66.  Thejpublication  of  a  news- 
paper is  sufficiently  proved  by  a 
witness  who  states  it  to  have  been 
published  in  the  usual  way,  with- 
out producing  a  copy  which  has 
been  actually  published.     Ibid* 

67*.  Delivery  of  the  libel  to  the 
party  libelled,  is  a  sufficient  pub- 
lication to  support  an  indictment. 
Phillips,  gent.  v.  Jansen,  2  Esp. 
624.     Kenyon,  C.  J.  1 798. 

S.  P.  Edwards  and  Watton's 
case,  4  Leon.  240.  Barrow  v.  Le- 
wellin,  Hob.  62.  Hicks's  case, 
ibid.  215. 

58.  After  proof  of  the  publica- 
tion of  a  paper,  called  u  Cobbett's 
Political  Register,"  containing  a  li- 
bel on  the  plaintiff,  the  witness  was 
permitted  to  be  asked,  whether  he 
had  since  purchased  other  papers 
of  the  same  title  at  the  same  office 
for  the  pupose  of  shewing  that  the 
first  paper  was  circulated  regular- 
ly and  deliberately.  Plunkett  v. 
Cobbett,  5  Esp.  136.  Ellenbor- 
©ugh,  C.  J.  1804. 

S.  C.  Selw.  986,  n.  988. 

59.  The  production  of  a  libel- 
lous letter  with  the  Islington  pos- 
mark,  is  not  presumptive  evidence 
of  ^publication  in  Middlesex.  Rex 
▼•Watson,  I  Campb.215.  Ellen- 
borough,  C.  J.  1808. 

Sea  vide  ante,  Insurance,  P.  (a), 
pi.  236.  Post,  Usury.  D.  Rex  v. 
Johnson,    7  East,  6>.     S.  C.   3 


ed  to  the  prosecutor  is  the  county 

of  A.,  be  forwarded  by  the  post,; 
land  delivered  to  hm  in  the  county 
of  B?  this  is  a*  sufficient  publica*' 
tion  in  the  latter  county,    ibid. 

And  see  Rex  v.  Jomison,?  Easty 
65.  S.  C.  3  Smith,  94. 

61  Or  in  the  former.  Re*v,i 
Williams,  2  Campb.  507.  Ellen* 
borough,  C.  J.  1 8 1 0. 
i  62.  Where  the  supposed  libel  is 
contained  in  a  newspaper,  the  de- 
fendant has  aright  to  have  read  in 
evidence  extracts  from  a  different 
part  of  the  same  paper  connected 
with  the  sulyect  of  the  libellous 
passage.  Rex  v.  Lambert  and 
Perry,  2  Campb.  398.  Ellenborv 
ough,  C.  J.  1 8 1 0, 

63.  At  the  trial)  the  'defendant 
was  allowed,  after  objection  taken, 
to  shew  that  he  had  stopped  thf 
sale  of  the  'libellous  publication, 
with  a  view  to  mitigation  of  the 
punishment  and  to  avoid  the  ex*, 
pense  of  bringing  the  fact  before' 
the  court  by  affidavit.  Rex  v«f 
Hone.  Ellenborough,  C.  J.Gufldi 
hall  Sittingsaftcr  H.T.  1817. 
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(Ante  A  lie*,  pi.  5,  6.  Evidence, 
JL  (a)  229.  Insurance,  B.  (b). 
L.  (a^.  76irf.pl.  7,  15,17,  18v 
19,  20, 3,  4,  5,  6.)  Post,  Ship,  G. 

* 

1.  Where  defendant  merely' 
takes  issue  upon  the  breaches  as- 
signed in  a  declaration  in  covenant, 
he  cannot  give  licence  in  evidence.1 
Ratcliff  v.  Pemberton,  1  Esp.  35.  • 
Kenyon,  C  J.  1793. 

If.  In  the- report  of  this  case  it* 


is  stated,  that  the  defendant  plead- 
ed the  general  issue ;  and  therefore^ 
Smith,  94.  4  Harg.  State  Trials,  |  in  Mr.  Selwyn's  valuable  Nisi  Pri- 
353.  J  us  Abridgment, p.  505,  the  defend-' 

SO.  If  a  libellous  letter,  addres-  ant  is  supposed  to  have  merely 
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pleaded  non  ttt  Jkchtm ;  but  from 
the  nature  of  the  plaintiff's  evi- 
dence, and  from  the  language  of 
the  chief  justice,  it  is  conceived 
that  the  point  must  have  arisen  in 
the  manner  above  stated. 
And  see  post,  Plkapiso,  A.  (c) ; 

E-(a). 
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A.  Particular* 

(a)  Where  Created* 

(b)  Promise  in  respect  of. 

(c)  Lien,  where  wooed. 

B.  General. 

A*  Particular  uwr. 

A.  (a)  Where  created. 
(And  see  ante,  Carrier,  pi.  13.) 

1.  A  party  obliged  to  receive 
goods,  has  a  lien  on  them  by  the 
common  law.  Nay  lor  v.  Mangles 
etalt.  1  Esp.  109.  Kenyon,  C.  J. 
1794. 

S.  P.  Yorke  v.  Grindstone,  1 
Salk.  388,  and  Yorke  v.  Grenaugh, 
2  Lord  Raymond,  866, 7.  Sed  vide 
Brenan  v.  Currant,  Selw.  1 277,  n ; 
S.  C.  Say.  Rep.  225. 

2.  But  goods  which  are  not 
hooked,  and  which  the  consignee 
is  ready  to  receive  from  the  wag- 
gon, cannot  be  detained  for  a 
charge  for  booking  or  warehouse 
room.  Lambert  v.  Robinson,  1 
Esp.  1 1 9.    Eyre,  C.  J.  1 793. 

3.  Depositing  all,  or  even  part  of 
the  deeds  relating  to  a  real  estate, 
implies  an  intention  to  charge  the 
property.  Richards  v.  Borrett,  3 
Esp.  102.     Kenyon,  C.  J.  1800. 

Ace.  Langston,  tx  parte*  1 7  Yes. 
227.  S,  C.  1  Rose,  26.  And  see 
Russell  v.  Russell,  1  Bro.  C.  C. 
269.  Wetherell,  ex  parte,  1 1  Ves. 
398,  401.     Haigh,  ex  parte,  ibid. 


404*  Finden,  ex  parte,  Aid.  405. 
Mountford,  ex  parte,  1 4  Yes.  606. 
Payler,  ex  parte,  16  Yes.  434.  Rob- 
erts v.  Clay  ton,  3  Anst.  716. 

4.  A.,  to  whom  sugars  are  con- 
signed for  sale,  deposits  tbem  with 
B.,  a  broker,  who  advances  money 
and  accepts  bills  for  A.  B.  may  re- 
tain the  sugars  against  C,  the  own* 
er,  unless  the  latter  will  repay  the 
advances,  and  give  a  full  indemni- 
ty against  the  acceptances.  Pult- 
ney,  bart.  v.  Keymer  et  alt  3  Esp. 
182.    Kenyon,  C.  J.  1800. 

And  see  Hammond  v.  Barclay, 
2  East,  227,  35. 

5.  And  B.  is  not  bound  to  take 
the  counter  acceptances  of  C.  as 
an  indemnity.  Pultney  v.  Key* 
mer,  ubi  svprtU 

6.  Semble,  that  a  shipwright  has 
a  lien  on  a  ship,  taken  into  his  dock, 
for  the  repairs.  Raitt  v.  Mitchell 
and  another,  4  Campb.  146.  El- 
lenborougb,  C.  J.  1815. 

7.  But  he  has  no  lien  where,  by 
the  usage  of  trade,  credit  is  given 
to  the  owner.     Although  the  peri- 

|  od  of  credit  vary  according  to  the 
nature  of  the  employment.    Ibid. 

8.  A  captain,  who  has  rendered 
himself  personally  liable  on  ac- 
count of  his  ship,  has  a  lien  upon 
the  freight  for  his  disbursements. 
White  v.  Baring  et  alt.  4  Esp.  22, 
Kenyon,  C.  J.  1801. 

9.  And  he  may  recover  from  a 
consignee,  who  pays  the  freight 
to  the  owner,  after  notice  of  the 
captain's  claim.    Ibid. 

Contra,  Hussey  v.  Christie,  9 

East,  426.  S.  C.  13  Ves.  594, 600. 

And  see  ante,  Insurance,  pi.  27. 

10.  The  master  of  a  vessel  has 
a  lien  upon  the  luggage  of  a  pas- 
senger for  the  passage  money, 
whether  the  price  have  been  set- 
tled between  the  parties  or  not 
Wolf  v.  Summers,  2  Campb.  631. 
Lawrence*  J.  1811. 
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And  see  Abbott's  Law  of  Ship- 
ping, part  HI.  cap*  3.  6.  1 1. 

IK  Bat  he  has  no  right  to  detain 
the  person  of  the  passenger,  or 
clothes  which  he  is  actually  wear- 
ing.   Itnd. 

12.  A.  being  under  acceptances 
for  B«,  the  latter  executes  a  powec. 
of  attorney,  authorising  A.  to  re- 
ceive money  due  to  Mm,  and  to 
hold  it  as  a  security.  A.  cannot 
retain  money  received  under  the 
power  after  the  bankruptcy  of  B. 
Hovill,  assignee,  v.  Lethwaite,  5 
Esp.  158.  Ellenborough,  C.  J. 
1804. 

But  see  Row.?. Dawson,  1  Vet. 
331 ;  Yeates  v.  Grove,  1  Ves.280. 
And  see  ante,  Aoknt,  pi.  68. 

13.  Possession  obtained  by  a 
misrepresentation,  will  not  support 
a  lien.  Madden  v.  Kempster,  1 
Campb.  12.  Ellenborough,  C.  J. 
1807. 

S.  P.  Griffiths  v.  Hyde,  Selw. 
1281.     And  see  1  Vent.  46. 

But  sec  Whitehead  v.  Vaughan, 
Co.  B.  L.  566. 

14.  An  accommodation  accep- 
tor may  .retain  money  of  the  draw- 
er, which  comes  fairly  into  his 
bands,  until  the  bill  is  delivered  up, 

.or  he  receives  sufficient  indemnity. 
Madden  v.  Kempster,  ubi  Bupra. 

S«  P.  per  Lawrence,  J.  in  Clarke 
v.  Cock,  4  East,  57,  73.  S.  P. 
Metcalf,  ex  parte,  11  Ves.  407. 
And  see  Hammond  v.  Barclay,  2 
East,  227  ;  Walker  v.  Birch,  6  T. 
R.  258.    Limitation,  8. 

15.  A  banker,  whilst  his  house 
is  solvent,  sells  out  J.  B.'s  stock, 
and  applies  the  proceeds  to  the  pur- 
poses of  the  firm.  On  the  same 
day,  he  deposits  amongst  the  secu- 
rities belonging  to  customers,  cer- 
tain bonds,  with  a  memorandum 
stating  that  the  house  have  borrow- 
ed from  J.  B.  1 6,000/.  stock,  which 
they  undertake  to  replace,  and  that 

32 


they  have  deposited  .these  bcpids 
as  a  collateral  security,  to  be  as* 
signed  when  requiried.  The  .pack- 
et containing  the  bonds  is  indorsed 
"  the  property  of  J.  &.*  J.  B.'has 
no  intimation  of  this  appropriation 
till  he  receives  the  packet,  with  a 
note  informing  him  that  the  house 
will  be  obliged  to  suspend  its  pay- 
ments on  the  morrow*  J«  B.  can- 
not retain  the  bonds  against  the 
assignees.  Wilson  and  others  v. 
Balfour,  2  Campb.  578.  EUenboc- 
ough,  C.  J.  1B11. 

16.  The  vendee  of  a  teem,  ac- 
cepts bills  for  part  of  the  purchase 
money ;  the  lease  and  assignment 
are  deposited  with  a  third  person 
as  a  collateral  security,,  to  tie  de- 
livered up  tothe  purchaser  on  pay- 
ment of  the  bills.  The  vendor  get- 
ting possession  of  the  lease  from 
the  depositary,  pledges  it  with  per- 
sons who  bond  fidt  advance  money 
upon  it,  and  to  whom  he  indorses 
the  bills*  The  pawnees  have  ho 
lien  on  the  lease  beyond  the  amount 
of  these  bills.  Hooper  and  others, 
assignees  of  Wells  a  bankrupt,  v. 
Ramsbottomand  others,  4  Campb. 
121.    Gibbs,C.  J.  1814. 

17.  The  question  whether  J.  S. 
had  at  a  particular  time  any  lien 
on  certain  goods  or  their  produce, 
must  be  found  in  the  negative,  if  J. 
S«,  though  equitably  interested  in 
the  latter,  was  never  in  possession 
of  either.  Ileywood  and  others, 
assignees  of  Hujnble  a  bankrupt, 
and  Gladstone  and  others,  assign- 
ees of  Holland,  a  bankrupt,  v. 
Waring  and  another,  assignees  of 
Holmes,  a  bankrupt,  4  "Campbf 
29 1 .    Ellenborough,  C.  J.  a  81 5. 

18.  A  factor  obtaining-the  cer- 
tificate of  registry  from  the  master, 
for  the  express  purpose  of  paying 
the  duties,  cannot  detain  it  for  a 
balance  owing  to  him  by  the  ship- 
owner.   Burn  and  another,  assign- 
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ees  of  Bone,  v.  Brown  and  anoth- 
er, 2  Stark.  272.    Bay  ley ,  J.  1 8 1 7. 

1&  Or  even  for  the  amount  of 
Such  duties.    Ibid. 

And  see  Gladstone  v.  Birley,  2 
Meriv.  401 ;  Houlditch  v.  Desan- 
ges, 3M.&S.  205 ;  infra,  pi.  22. 

A.  (b)  Promise  in  respect  of. 

-  20.  A  parol  promise  to  pay  the 
debt  of  a  third  person,  in  consider- 
ation of  the  creditor's  giving  up 
property  upon  which  be  has  a  lien* 
is  binding.  Houlditch  et  alt.  v. 
Milne,  3  Esp.  86.  Eldon,  C. J.  1 800. 

Ace.  Castling  v.  Aubert,  2  East, 
395. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial.    Ibid. 

And  see  Alderson  v.  Temple,  1 
Bb.  660;  S.  C.  4  Burr.  2235; 
Glynn  v.  Baker,  1 3  East,  509 ;  Co. 
B.  L.  168 ;  Ante,  Bazirrupt,  G.  (c). 

A.  (c)  Where  waved* 

21.  If  a  person,  without  men- 
tioning his  lien,  claim  to  retain 
goods  on  a  different  ground,  the 
lien  is  waved.  Boardman  v.  Sill,l 
Campb.  410,  n*  Ellenborough,C. 
J.  1808. 

Ace.  Martini  v.  Coirs,  1  M.  &  S. 
1 47,  8.  Parry  v.  Dawson,  3  AnsL 
712. 

22.  A.  builds  a  carriage  for  B., 
and  obtains  a  verdict  for  goods  bar- 
gained and  told.  Until  actual  pay- 
ment A.  has  alien  on  the  carriage 
remaining  in  his  possession.  Houl- 
ditch and  another  v.  Desanges  and 
another,  2  Stark.  337.  Ellenbor- 
pugh,  C.J.  1818. 

..  23.  Secus,  if  A.  had  recovered 
in  an  action  for  goods  sold  and  de- 
livertd  ;  comme  semble.     Ibid. 

24.  A  coachmaker  permitting 
the  owner  to  take  away  and  use  a 
carriage  after  it  has  been  repaired, 
loses  his  lien  for  the  repairs,  and 
cannot  detain  it  when  afterwards 


left  in  his  charge.  Hartley  v. 
Hitchcock,  1  Stark.  408.  EUen- 
borough,  C.  J.  1 8 1 6. 

B.  General  lien, 
(And  see  ante,  Insurance,  Q.  (a) pi. 

246.) 

25.  Bankers  have  a  general  lien 
for  the  balance  of  their  account. 
Jourdaine,  assignee  of  Nowlan  v* 
Lefevre  and  others,  1  Esp.  66. 
Kenyon,  C.J.  1793. 

S.  P.  DaviB  v.  Bowsher,  5  T.  R. 
488.  Scott  v.  Franklin,  15  East, 
428. 

26.  So  wharfingers.  Navlor  V. 
Mangles,  et  alt*  lb.  109.  Kenyon, 
C.  J.  1 794. 

27.  S.  P.  ruled  in  Spears  v. 
Hartly,  3  Esp.  81.  Eldon,  C.  J* 
1800. 

'  And  see  Rushforth  v.  Hadfield, 
6  East,  5 19, 22,  and  7  East,  224. 
S.  C.  2  Smith,  634, 7,  and  3  Smith, 
221.  Kirkman  v.  Shawcross,  6  T. 
R.  14. 

28.  And  dyers.  Savill  v.  Bar- 
chard  et  alt.  4  Esp.  53.  Kenyon, 
C.J.  180!. 

S.  P.  Humphreys  v.  Partridge,  4 
Mont.  B.  L.  18,n.  a.  Rushfield  v. 
Hadfield,  6  East,  523,  arg.  Sed  vi- 
de Green  v.  Farmer,  4  Bur.  21 14, 
21.  S.C.  1  Bla.  651.  Close  v. 
Waterhouse,  6  East*  523,  n.  Ace. 
Brown  v.  Litton,  1  P.  Wms.  141. 

29.  And  calico  printers.  Wcldon 
v.  Gould,  3  Esp.  268.  Kenyon,G 
J.  1801. 

S.  P.  Exparit  Andrews,  Co.  B. 
L.429. 

30.  Rut  such  general  balance 
must  be  made  up  of  work  done  in 
the  course  of  the  particular  busi- 
ness ;  and  no  lien  can  be  claimed 
in  respect  of  money  lent,  or  other 
collateral  matter.     Ibid.   , 

N.  Nor  can  the  owner  of  a  char- 
tered vessel  detain  the  goods  of  the 
freighter  for    dead  freight.     Phil- 
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lips  v.  Rodie,  15  East,  533,  4,  5. 
And  see  3  Bos.  &  Pul.  488,  per 
Cbambre,J.  Birley  V.Gladstone, 
3  M.  &  S.  205  ;  2Merw.  401. 

31.  If  A.  deliver  calicoes  to  B. 
to  be  printed,  and  B.  employ  C. 
to  print  them,  C  may  retain  the 
foods  against  a  debt  owing  to  him 
from  B.     ibid. 

And  see  Richardson  v.  Goss,  3 
Bos.  &  Pull.  119. 

32.  A.  effects  an  insurance  in  his 
own  name  with  B.,  but  informs  him 
that  the  property  belongs  to  a  cor- 
respondent in  the  country.  Upon 
the  bankruptcy  of  A.,  B.  will  not 
have  any  lien  upon  the  policy  for  a 
general  balance  due  from  A.  Snook 
and  another  v.  Davidson  and  an- 
other, 2  Campb.  218.  Ellenbor- 
ough, C.J.  1809. 

§.  P.  Maanss  v.  Henderson,  1 
East,  335.  And  see  Man  v.  Shiff- 
ner,  2  East,  523. 

33.  An  insurance  broker  has  no 

! general  lien  upon  a  policy  effected 
or  a  balance  due  to  him  from  the 
agent  who  orders  the  insurance ; 
though  such  agent  represent  that 
be  has  authority  to  indorse  the  bill 
of  lading.  Lanyon  v.  Blanchard, 
2  Campb.  597.  Ellenborough,  C. 
J.  1811. 

34.  Goods  may  be  detained  for 


(d) 


a  debt  the  remedy  for  which  by 
action  is  barred  by  the  statute  of 
limitations.  Spears  v.  Hardy,  3 
Esp.  8 1 .    Kenyon,  C.  J.  1 79  r . 

And  see  post,  Limitation  of  ac- 
tions^, (b)  8,  9,  10. 
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Where  xatoeiL    ' 
B.  Uroif  torts. 


A.  Lv  assumpsit. 

(a)  From  what*  time  to  be  com* 

puted. 

(b)  In  wliat   eases  the  statute 

does  not  attach. 

(c)  Horn  avoided*  l 


A.  In  assumpsit*. 

A.  (a)  From  what  time  to  be  computed. 

(And  see  ante.  Annuity,  pi.  14^ 

1.  Where  a  declaration  is  filed 
in  vacation,  entitled  of  the  preced- 
ing term,  the  defendant  may  shew 
that  the  action  was  commenced  af- 
ter the  six  years  had  expired.  Soell 
v.  Phillips,  ode,  &c.  Peake,  209b 
Kenyon,  C.J.  IT 'J  4.  ,     . 

And  see  2  Wms.  Saund.  1  n.  .1. 

2.  If  the  statute  be  pleaded  to 
an  action  against  an  attorney  for 
negligence,  semble,  that  the  six 
years  must  be  reckoned  from  the 
period  at  which  the  plaintiff  was 
damnified,  not  from  the  time  *  hen 
the  blunder  was  committed.  Comp- 
ton  v.  Chandless,  one,  &c.  4  Esp. 
18.     Kenyon,  C.  J.  1801. 

And  see  Peake  v.  Ambler  W. 
Jon.  329 ;  S.  C.  Cro.  Car.  349 ; 
Shutfen  v.  Penow,  ibid.  139; 
Hughes  v.  Thomas,  13  East,  474  ; 
1 5  Yin.  Abr.  Limitation,P  ;  Little- 
boy  v.  Wrieht,  1  Lev.  69 ;  Hick- 
man v.  Walker,  Willes,  27 ;  Ante 
Insurance,  O.  (b). 

3.  In  an  action  upon  a  note  pay- 
able on  demand,  if  no  steps  appear 
to  have  been  taken  during  twenty 
years,  the  jury  may  presume  pay- 
menu  Duffield  v.  Creed,  o  Esp* 
52.     Ellenborough,  C.  J.  1  S<03. 

Ace.  per  Holt,  J.  Andn.  6  Mod* 
22  ;  but  this  was  before  the  3  and 
4  Ann.  cap.  9. 

N.  The  pleadings' in  Duffield  v. 
Creed  do  not  appear.  It-has  been 
held,  that  where  the  statute  is  plea- 
ded to  an  action  on  a  note  paya- 
ble on  demand,  the  six  year*  are 
to  be  computed  from  the  date,  not 
|  from  the  demand. 

Ace.  diet,  per  Lord  Hardwicko, 
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1  Vez.  344,  Walmsly  v.  Child. 
Christie  v.  Fonseck,  Selw.  131, 
339.  But  see  Harris  v.  Ferrand, 
Hardr.  36 ;  Buckler  v»  Moor,  1 
Mod.  8£| ;  15  Yin.  Abr.  Limitation 
P.  14. 

A*  (b)  In  what  cases  the  itaiute  does 
not  attach. 

4.  Where  there  are  reciprocal 
demands,  the  statute  of  limitations 
does  not  attach,  although  the  par- 
ties be  not  merchants.  Crane  h, 
executrix,  &c.  v.  Kirkman  and 
others,  Peake,  121.  Kenyon,  C. 
J»  17U2.  6T.  R.  191.  S.  C. 

Ace.  Catling  v.  Skoulding,  6  T. 
R.  189. 

5.  Unless  a  long  period  has  in- 
tervened between  the  respective 
demands,     ibid. 

And  see  Cotes  v.  Harris.  Bull. 
if.  P.  149  5  2  Saund.  124  ;  A.  1*27. 
A,  (n)  7* Bridges  v.  Mitchell,  Bunb. 
217  ;  2  V em*  276. 

6.  Where  there  are  cross  de- 
mands arising  out  of  the  same  trans- 
action, and  the  plaintiff  has  kept 
alive  his  claim  by  continuing  down 
proceed,  he  cannot  avail  himself  of 
the  statute  6f  limitations  tp  defeat 
the  defendant's  set  off.  Ord  v. 
Ruspini,  2  Esp.  570.  Kenyon,  C. 
J.  1797. 

7.  Quart,  whether  the  demand 
of  a  joint  obligor  for  contribution, 
is  barred  by  a  shorter  period  than 
an  action  on  the  bbnd  kself.  Cole, 
executo*  of  Cole,  v.  Saxby,  t  Esp. 
161,     Eldon,C.  J.  1800. 

8.  An  acceptor  may  retain  funds 
to  indemnify  him  against  his  accep- 
tances, though  outstanding  more 
than  six  years,  Morse  and  others, 
assignees  of  T.  A.  Kerrison,  v.Wil- 
liams  and  others,  3  Campb.  418. 
Ellenboftwgh,  C-  J.  1814. 

9.  The  statute  does  not  prevent 
a  creditor  from  auing  out  a  com- 
mission of  bantotaptey.    It  extends1 


only  to  the  remedies  bv  action 
mentioned  in  the  act.  Fowler  v. 
Brown,  1  Bac.  Abr.  400.  Lord 
Mansfield,  C.  J.  1779. 

S.  C.  Co*B.  L.  16;  overruled 
by  Eidon,  C.  in  ex  parte  Dewdney, 
1 5  Yes.  47%  And  aee  Qnantock 
v.  England,  5  Burr.  8628,  2  Bla. 
702 ;  Remington  v.  Stevens,2  Stra. 
1271;  Bull.  ft.  P.  180. 

10.  So  a  carrier,  &c.  has  a  lien 
upon  goods  in  his  possession  for  a 
debt  barred  by  the  statute.  Spears 
v.  Hartley,  3  Esp.  81.  Eldan  & 
J.  1800. 

N.  Agreeably  to  this  maxim,  qua 
temporam,  stmt  ad  agendum,  pufeU 
ua  sunt  ad  exripiendum. 

And  see  Pothicrr  Charte-partie, 
part  1.  art.  3.  sect.  3.  num.  92,3. 
Sed  vide  Vinn.  Inst.  Imp.  Comm. 
lib.  4.  tit.  13.  sect.  9.  n.  2. 

A.  (c)  How  avoided, 

1 1.  Upon  a  replication  of  an  or* 
igirial,  sued  out  within  tone,  it  is 
sufficient  to  produce  *  capias*  Gos- 
ling v.  Withcrspoott,  2  Wms.  Saund. 
1,  e.    Kenyon,  C.  J.  1 788. 

1 2.  Under  the  statute  the  exe- 
cution of  a  warrant  of  attorney  has 
no  greater  operation  than  any  oth- 
er acknowledgment  of  the  debt, 
not  being  a  specialty  whereon  an 
action  would  lie.  Clarke,  executor 
of  Musgrave,  v.  Figes,  2  Stark.  234. 
Abbott,  J.  1817. 

A.  (d)  Where  waved. 
(2  Anst.  527. 

13.  In  an  action  by  A.  against 

B.  upon  the  joint  note  of  himself 
arid  C.  deceased,  the  mere  pay- 
ment of  a  sum  of  money  to  A.  by 

C,  in  his  life-time,  will  not  take  the 
case  out  of  the  statute.  Holme  v. 
Green,  1  Stark.  488.  Ellenbor- 
ough,C.  J.  1816. 

14.  A  new  promise  made  bv  the 
wife  of  the  debtor,  entrusted  by 
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him  with  the  management  of  the 
particular  business  out  of  which 
the  debt  arises,  is  sufficient  to  take 
it'out  of  the  statute.  Paiethorp  r. 
Furuish,  2  Esp.  511,  n.  Lord 
Mansfield,  C.  J.  1 783. 

And  see  2  Freem,  178;  F.  N. 
B.120G. 

15.  S.  P.  Anderson  v.  Sander- 
son, 3  Stark-  204,  Holt,  591. 
Richards,  C.  B.  York,  1817. 

And  see  post,  pi.  1 9. 
.    16.  Or  a  promise  by  any  other 
agent  so  entrusted.     Ibid. 

17.  S.  P.  rated  in  Burt,  adminis- 
trator, v.  Palqier,  5  Esp.  145.  El- 
lenborougb,  C.  J.  1804. 

18.  "  What  an  extravagant  bill 
you  have  delivered  roe."  This  ad- 
mits that  something  is  due.  Law- 
rence v.  Worrall,  Peake,  93.  Ken- 
yon,  C.  J.  1 790. 

19.  Creditor  is  referred  by  debt- 
or to  his  trustee.  This  is  a  suffi- 
cient acknowledgment,  fiaillie  et 
alL  v.  Lord  Inchiquin,  1  Esp.  435. 
Kenyon,  C.  J.  1 796. 

And  see  Com.  Dig.  Temp.  G.  1 8. 

20*  And  where  the  acknowledg- 
ment is  general,  and  a  preceding 
debt  is  proved,  it  lies  upon  the  de- 
fendant to  shew  that  the  acknowl- 
edgment applied  to  a  different  de- 
mand    Ibid* 

2L.  An  acknowledgment  made 
to  a  stranger  is  sufficient.  Peters 
v.  Brown,  4  Esp.  46.  Kenyon,  C. 
1 1801. 

And  see  Quantock  v.  England, 
5  Burr.  262a.  S.  C.  2  Bla.  702. 
Trueman  t.  Fenton,  Cowp.  544, 8. 

22.  •*  I  am  bound  in  honour  to 
y,  and  I  shall  pay  when  I  am  a- 

ie."    Held,  not  sufficient,  without 
proof  of  ability  at  the  time  of  bring- 
ing the  action.    Davies  v.  Smith,  4 
Esp.  36.  EUenborough,  C.  J.  180t. 
And  see  ante,  Infant,  B.  (d). 

23.  A  promise  to  pay  by  instal- 
ments, if  time  1^  given,  is  sufficient, 


!.: 


without  proof  that  time  has  been 

Siren.    Thompson  v.  Osborne,  2 
lark.  9*.     EUenborough,  Gl  J. 
1817. 

24.  u  I  have  pakl  the  debt,  and 
will  send  a  copy  of  the  receipt," 
is  not  sufficient.  Birk  v.  Guy, 
gent.  4  Esp.  184.    EUenborough, 

vs.  J.  1803* 

25.  But  this  has  been  since  held 
a  sufficient  acknowledgment  to  go 
to  a  jnry  on  failure  to  produce  a 
receipt.  Anon,  cited,  Holt,  381, 
and  approved  by  Gibbs,  C.  J.  1816. 
Contra,  post,  pi  30. 

26.  "  1  shall  be  able  to  satisfy 
him  respecting  the  misunderstand- 
ing which  has  occurred  between 
us,*  is  not  sufficient.  Craig  v.  Cox, 
Holt,  380.    Gibbs,  C.  J.  1 8 1 6. 

And  see  Ward  v.  Hunter,  6 
Taunt.  21  a 

27.  w  I  do  not  consider  myself 
as  owing  the  plaintiff  any  thing,  as 
it  is  over  six  years  since  I  contract- 
ed; I  acknowledge  having  had  the 
wheat,  but  I  have  paid  part,  and 
only  261.  remains  due  f  held  suf- 
ficient to  take  the  demand  out  of 
the  statute*  Bryan  v.  Horseman, 
5  Esp.  81.  EUenborough,  C.  J. 
1803. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 

4  East,  599.     S.  C.  I  Smith,  125. 
ConJ.  Bicknell  v.  Keppel,  1  N. 

R.  599.      Cokman  v.  Marsh,  & 
Taunt.  381. 

28.  So  "  If  others  pay  I  will 
pay."  Loweth  v.  Fothergill,  4 
Campb.  185.  EUenborough,  C. 
J.  1815. 

And  see  Douthwaite  r»  Tibbutt, 

5  M.  &  S.  75. 

29.  Where  the  defendant  admit- 
ted that  a  debt  had  existed,  but  at 
the  same  time  said,  that  he  had 
since  been  a  bankrupt,  by  which 
be  was  discharged,  as  well  as  by 
the  length  of  time  since  the  debt 
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had  accrued,  it  was  held,  that  such 
an  acknowledgment  was  sufficient 
to  take  the  case  out  of  the  statute* 
Clarke  v.  Bradsbaw  and  Coghlan, 

3  Esp.  155,  7.  Kenyon,  C.  J. 
1800. 

30.  Held,  that  where  a  party 
who  is  applied  to  for  the  payment 
of  a  debt  barred  by  the  statute, 
says  tt  I  have  a  set  off  for  a  greater 
amount,"  the  existence  of  the  debt 
is  admitted.  Swann  v.  Sowell. 
Best,  J.  Launceston  Assizes,  1809. 
.  But  the  court  of  K.  B.  set  aside 
a  rerdict  for  the  plaintiff,  on  the 
ground  that  there  must  be  an  ac- 
knowledgment of  an  existing  debt. 
T.  T.  1819. 

And  see  Coltman  v.  Marsh,  3 
Taunt.  380.    Rowcroft  v.  Lomas, 

4  M.  &  S.  457. 

.  31.  tt  If  you  had  presented  the 
protest  it  would  have  been  paid," 
is  sufficient  where  no  protest  was 
necessary.  De  la  Torre  v.  Bar- 
clay and  Salkeld,  1  Stark.  7.  El- 
len borough,  C.J.  1814. 

32.  Where  the  defendant  admits 
that  a  debt  has  existed,  but  at  the 
same  time  insists  that  it  has  been 
discharged  by  a  written  instrument, 
the  whole  declaration  must  be  tak- 
en together.  Partington  v.  Butch- 
er, 6  Esp.  66.  Mansfield,  C.  J. 
1806. 

And  see  Earl  of  Mountague  v. 
Lord  Preston,  2  Vent.  1 70. 

33.  Yet  if  it  appear  that  the  in- 
strument referrea  to  does  not  a- 
mount  to  a  discharge,  there  remains 
a  sufficient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the 
statute.    Ibid. 

And  see  Bermon  v.  Woodbridge, 
Dougl.  788.    Post,  Witness,  D.  (c) 

34.  In  an  action  against  a  hus- 
band for  goods  sold  to  his  wife, 
whom  he  occasionally  visits,  a  let- 
ter of  the  wife  acknowledging  the 
debt,  is  evidence  of  a  new  promise. ' 


Gregory  v.  Parker,  1  Campb.  394. 
Ellenborough,  C.  J.  1 808. 

35.  The  ground  upon  .which  the 
remedy  is  revived  by  a  subsequent 
acknowledgment  is,  that  the  law 
implies  a  new  promise  to  pay;  but 
this  principle  is  inapplicable  to  the 
case  of  a  mere  tort,  or  of  a  cause 
of  action  arising  from  the  non-per- 
formance of  some  act  at  a  particu- 
lar time,  as  the  non-acceptance  of 
goods*  Boydell  v.  Drummond,  2 
Campb.  157.  Ellenborough,  C 
J.  1808. 

S.  C.  1 1  East,  143,  not  &  P. 

But  a  verbal  promise  will  revive 
a  written  guarantee.  Anon.  K.  B. 
1818.    Chitty  on  Bills,  455,  n. 

36.  A  letter  from  one  of  two 
parties  to  a  joint  and  several  pro- 
missory note  requesting  the  others 
to  settle  it,  is  sufficient  to  take  the 
case  out  of  the  statute.  Halliday 
v.  Ward,  the  elder,  3  Campb.  32. 
Ellenborough,  G.  J.  1811. 

And  see  Whitcombe  v.  Whiting, 
Dougl.  651.  Bryan  v.  Horsman, 
4  East,  599.  S.  C.  1  Smith,  1 25. 
But  see  Brandram  v. Wharton,  1 
B.  &  A.  463. 

B.  Upon  torts. 
(And  see  Penal  action,  A.  (a) ;  C.) 

37.  An  officer  acting  co/ore  officii, 
and  not  virtuU  officii,  is  not  protect- 
ed from  actions  brought  after  the 
expiration  of  six  months.  Alcock 
v.  Andrews,  2  Esp.  542,  n.  Ken- 
yon,  C.  J.  1 788. 

And  sec  Anon.  1  Stra.  446. 
Clements  v.  Keen,  2  Smith,  220. 
Weller  v.  Toke,  9  East,  364. 

.  38.  Where  a  new  offence  is  cre- 
ated, for  which  the  defendant  may 
be  indicted  or  sued  for  a  penalty, 
and'  the  bringing  of  actions  is  limit- 
ed to  two  years,  the  restriction 
does  not  extend  to  proceedings  by 
indictment.  Dover  v.  Macstaer,  5 
Esp.  92.  Ellenborough,  C.  J.  1803. 
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A.  What  mat  be  the  sucject  of 

COPYRIGHT. 

B.  Copyright,  where  vested* 

C.  Where  invaded. 
D.  Assignment  or  copyright. 


A.  What  may  be  the  subject  of 
copyright. 

1.  The  inventor  of  an  etching 
who  has  neglected  to  engrave  his 
name  on  the  plate,  pursuant  to  8 
Get,  II.  cap.  13.  s.  1.  may  main- 
tain an  action  at  common  law  for 
a  piracy.  Roworth  v.  Wilkes,  1 
Campb.  94.  Ellenborough,  C.  J. 
1807. 

See  Beckford  v.  Hood,  7  T.  R. 
620. 

2.  Semble,  that  the  words  of  a 
sons  applied  to  an  old  tune,  and 
published  with  it  on  a  single  sheet 
of  paper,  are  privileged  as  a  book 
by  8  Ann,  cap.  19.  s.  1.  Hime  v. 
Dale,  2  Campb.  29,  n.  K.  B.  E.  44 
Geo.  III. 

S.  C.  1 1  East,  244,  n.  less  fully 
reported. 

3.  But  if  such  fugitive  piece  ap- 
pear to  be  a  libel,  the  jury  in  an 
action  for  pirating  it,  will  be  direct- 
to  give  no  damages.    Ibid. 

And  quaere,  whether,  under  such 
circumstances,  the  plaintiff  would 
not  be  nonsuited ;  Walcot  v.  Walk- 
er, 7  Ves.  1. 

And  see  post,  Trespass. 

4.  A  composition  entirely  musi- 
cal, published  on  a  single  sheet  of 
paper,  is  within  the  protection  of 
the  statute.  Clementi  and  others 
v.  Gouldine  and  others,  2  Campb. 
35.    Ellenborough,  C.  J.  1809. 

And  the  court  of  K.  B.  were  un- 
willing to  grant  a  rule  nisi  to  set 
aside  verdict  for  plaintiff.  Ibid. 
and  11  East,  244. 


-  5.  S.  P.  semble  admit :  Storace 
v.  Longman,  2  Campb.  27,  n.  Ken- 
yon,  1788. 

B.  Copyright,  where  vested. 

6.  An  action  lies  for  pirating  adr 
ditions  to  a  work  in  which  the 
plaintiff  had  originally  no  interest. 
Cary  v.  Longman,  3  Esp.  373. 
Kenyon,  C.J.  1801. 

See  Gibbs  v.  Cole,  3  P.  Wms. 
255. 

7.  And  semble,  that  the  first 

Cublisher  of  a  book,  obtained  by 
reach  of  trust,  may  sue  a  stranger 
who  pirates  it.  Cary  v.  Keareley, 
4  Esp.  .168.  Ellenborough,  C.  J. 
1802. 
And  see  post,  Trover,  A.  4,-  5. 
8»  And  the  interest  vested  m 
the  composer  by  this  statute,  is  not 
affected  by  shewing  that  the  song 
was  composed  to  be  sung  by  a  par- 
ticular performer  at  the  opera,  and 
that  by  the  regulations  of  that  es- 
tablishment, such  compositions  be- 
come the  property  of  the  house. 
Ibid.  P     J 

C.  Where  invaded. 

9.  Mistakes  in  the  names  of  pla- 
ces, in  a  topographical  work,  are 
retained  in  a  subsequent  publica- 
tion by  the  defendant.  This  is 
not  sufficient  to  support  a  count  for 
pirating  the  plaintiff's  work  gener- 
ally. Cary  v.  Kearsley,  4  Esp. 
168.     Ellenborough,  C.  J.  1802. 

10.  But  semble,  that  such  evi- 
dence would  support  a  count  for 
transcribing  particular  parts  with- 
out the  plaintiff's  consent.    Ibid* 

11.  It  is  lawful  to  adopt  the 
works  of  a  contemporary  writer, 
and  incorporate  them  in  a  new 
work,  provided  this  be  done  bond 
fidtt  and  not  with  a  view  to  steal 
the  original  copyright.    Ibid. 

And  see  Gyles  v.  Wilcox,  2  Atk. 
141,  3;  Anon.  Lofft.  775. 


966 


MANDAMUS.— MANOR. 


12*-  Secus,  if  so  much  be  copied 
as  to  form  a  substitute  for  the  orig- 
inal work.  Roworth  v.  Wilkes,  1 
Campb.  94.  Ellenborough,  C.  J. 
1807. 

And  see  Dodsley  v.  Kennersley, 
Ambler,  403,  5 ;  1  Brown,  451  ;  2 
Bra  80. 

D.  Assignment  or  copyright. 

13.  An  agreement  that 'A.  shall 
have  the  exclusive  publication  in 
England,  does  not  make  him  assign* 
tt  of  the  copyright.  James  Pow- 
er v.  Walker,  S  Campb.  8.  El- 
lenborough, C.  J.  1314. 

14.  Nor  can  there  be  assignment 
without  writing.    Ibid. 

15.  But  in  action  by  an  author, 
who  had  declared  that  he  had 
parted  with  all  his  copyright,  a 
valid  assignment  was  presumed. 
Moore  v.  Walker,  3  Campb.  9,  n. 
1814. 

16.  An  assignment  of  copyright 
must  be  in  writing.  James  Pow- 
er v.Walker,  4  Campb.  8.  Ellen- 
borough,  C.  J.  1814. 

17.  A  verbal  contract  between  the 
author  and  another  person,  where- 
by the  latter  is  to  have  the  exclu- 
sive publication  of  the  work  in  En- 
gland, does  not  entitle  him  to  main- 
tain any  action  for  pirating  it.    lb. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.  Ibid,  and  3  M. 
&S. 


MANDAMUS. 


k  A  party  who  has  obtained  a 
mandamus  torestore  him  to  an  office, 
cannot  recover  the  costs  of  the  ap- 
plication as  consequential  damage 
in  an  action  for  the  amotion.  Her- 
man v.  Tappenden,  3  Esp.  376. 
Kenyon,  C.J.  1601. 

2.  Nor  can  the  action  be  main- 
tained unless  it  appear  that  the  de- 


fendant* were  individually  and 
maliciously  active  in  procuring  the 
amotion.    Ibid. 

And  the  court  of  K.  B.  appears  to 
have  made  absolute  a  rule  for  ar- 
resting judgment ;  1  East,  555. 


MANOR.    ' 
(And  sfee  ante,  Common.) 

A.  What  shall  be. 
(And  see  ante,  Custom,  pi.  2,  3 ; 
Ejectment,  pi.   12.;  Evidence, 
pi.  32,  33,  34;  Fishery,  pL  1.) 

1.  A  manor  fly  reputation  is  suf- 
ficient to  entide  the  lord  to  mane- 
rial  wastes.  Curzon  and  another 
v.  Lomax,  5  Esp.  60.  Ellenbor- 
ough, C.  J.  1 803. 

And  see  Soane  v.  Ireland,  10 
East,  259 ;  Rex  v.  Bishop  of  Ches- 
ter, Skin.  651, 61,  2 ;  S.  C.  1  Lord 
Raym.  291,  301 ;  Thinne,  1  Lev. 
27;  Keilw.  150,  1;  2  Brownl. 
223 ;  Cary,  33, 4 ;  Lcnon  v.  Black- 
well,  Skinn.  191. 

2.  Upon  admissions  to  distinct 
copyholds  held  by  the  same  title, 
the  steward  is  not,  without  a  cus- 
tom, entitled  to  full  fees  on  each 
admission.  Everest  v.  Gly n.  Holt, 
1.  Gibbs,  C.  J.  1815.  C.  P.M. 
1815. 

And  the  coun  discharged  a  rule 
for  entering  a  verdict  beyond  the 
quantum  meruit  found  by  the  jury; 
1  Marsh.  85. 

B.  Copyholds. 

3.  An  attorney  may  be  appoint- 
ed for  the  purpose  of  suffering  a  re- 
covery of  a  copyhold,  without  an 
express  custom.  Wymer  v.  Pagei 
1  Stark.  9.  Ellenborough,  C  J- 
1814. 


MASTER  AMD  SERVANT, 


85? 


MASTER  AND  SERVANT. 
(And  see  Witness,  C.  (k).) 


to- 


TO- 


A*   Obligations  or  servant 

WARDS  MASTER. 

B.  Obligations  or   master 

WARDS  SERVAN*. 

(a)  Wages. 

(b)  Care  tVi  sickness. 

(c)  Character. 

C.  Rights  of  master  against  stran- 

gers* 

D.  Liability  or  master  to  stran- 

gers. 


A.    Obligations    or   servant  to- 
wards MASTER. 


1.  A  servant  who  bating  receiv- 
ed money  from  bis  master  to  pur- 
chase articles,  charges  more  for 
them  than  he  has  paid,  is  guilty  of 
embezzlement,  within  39  Geo.  III. 
cap.  85.    Per  Holroyd,  J.  in  Brad-  ( tert  roof,  the  latter  is  liable  to  the 


ged  without  notice  or  warning,  he 
is  entitled  to  a  month's  wages  be- 
yond the  wages  due  for  the  period 
of  actual  service.  Robinson  v. 
Hindraan,  3  Esp.  235.  Kebyon, 
C.  J.  1800. 

3.  Unless  he  has  misepwtucted 
himself,  as  by  absenting  himself 
without  leave.    Ibid. 

B.  (b)  Cafe  tft  sickness. 

4.  A  servant  in  driving  his  m&4* 
ter's  cart,  breaks  his  leg,  and  is  cu- 
red by  a  surgeon  employed  arid 

(mid  by  the  pfcrish  officers.  The 
atter  cannot  recover  from  the  toas- 
ter the  amount  of  their  disburse- 
ments. Newby  v.  Wiltshire,  2 
Esp.  739.  K.  B* 

5.  C.  Cald.  527.  And  see  At- 
kins v.  BatfweR,  2  East,  505 ;  Stat. 
35  Geo.  III.  cap.  lOl.secU  2;  Bull, 
N.P.  129,  147,281. 

5.  But  it  was  beld,thqt  whilst 
the  servant  refrains  under  the  mas- 


dick  v.  Croad,  Devon  Spring  As- 
sizes, 1819. 

2.  Where  a  servant  makes  such 
fraudulent  overcharge,  without 
having  previously  received  money, 
he  is  guilty  of  obtaining  money  un- 
der false  pretences,    [bid. 

And  sec  Rex  v.  Mason,  2  T-  R. 
581.  Young  v.  the  King,  3  T.  R. 
98.  Rex  v.  Airey,  2  East,  30. 
Rex  v.  Binks,  2  Smith,  619. 

B.     Obligations   or    master   to- 
wards SERVANT. 

(And  see  post,  Misdemeanor,  A.(d).) 
B.  (a)    Wages. 

1.  A  negro  slave,  who  continues 
his  services  in  this  country,  is  not 
entitled  to  wages  without  proof  of 
an  express  contract.  Alfred  v. 
Marquis  of  Fitzjames,  3  Esp.  3. 
Kenyon,  C.  J.  1 800. 

2.  Where  a  servant  is  dischar- ' 

33 


surgeon  who  actually  attends  hyp. 
Scarman  v.  Ctstcli,.!  Esp.  210. 
Kenyon,  C»  J.  1 795.  )  . , 

See  this  case  fully  ejamin^d  and 
overruled  in  Wenoall  v.  Adney,  3 
Bos.  &  Pull.  247. 

« 

B.  (c)  Character*. 

6.  A  servftlH  cannot  sue  his 
master  for  refusing  to  give  him  a 
character.  Carrol  v.  Bird,  3  Esp. 
201.    Kenyon,  C*  J.  1800. 

And  see  Aoon.  1  Modi  73. 

C-    Rights   or  master    against 

STRANGERS. 

7.  Where  a  person  reiajr^fj  by 
the  manager  of  a  theatre  as  a 
public  singer,  »  beatep,  and  is 
thereby  prevented  from  perforat- 
ing, the.  manager  cannot  sue  fpr 
the  consequential  damage.  Tay- 
lor v.  Neri,  1  Esp.  3S6.  Eyre*C 
J.  1795. 
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And  se6  F.  N.  B.  92,  H.  note 
(a) ;   ante,  Action  on  the    case, 

A.  (c)  (d)*;  Agent,  D. 
i  i 

D.  Liability  of  master  to  stran- 
gers. 

(And1  see  Amnt,  pi.  19,  47,  53, 61, 
62,  63,  64,  65,  94,  95,  96,  135, 
104.    Evidence,  pi.  310. 

8.  Horses  let  by  A.  to  B.  are 
driven  by  A.-'s  servant,  through 
whose  negligence  the  plaintiff's 
carriage  sustains  an  injury.  An 
action  lies  against  ^  •  Sammell  v. 
Wright,  5  Esp.  263.  Ellenbor- 
ough,C.J.  1U05. 

And  see  Agent,  C. 


MERGER. 
-"  (And  see  Sav.  69,  pL  143.) 

1;  A  guarantee  by  deed  entered 
into  by  a  third  person  at  the  time  of 
'  the  contracting  of  the  original  debt, 
does  not  extinguish  the  simple  con- 
tract debt  of  the  principal.  White 
v.  Quiler,  1  Esp.  400.  Kenyon, 
a  J;  1794, 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside- a  ver- 
dict for  the  .plaintiff;  Ibid,  and  6 
T.  R.  176. 

S.  *  P.'  contra,  Pudsey's  case,  2 
4  Leon.*  1 10. 

Sed'videF.  N.  B  121,  M.  note 
(d).  Ayrey  v.  Davenport,  2  N.  R. 
474, 6.  Drake  v»  Mitchell,  3  East, 

And  see  the  distinction  between 
an  expromissor  and  an  adpromissor, 

Winn.  Inst.  Imp.  Comm.  lib.  2.  tit. 
1 .  dt  rerum  division*,  #c.  p.  176 ; 

'  Ibid.  lib.  3.  tit.  21.  de  Jidejussoribus, 
p.  595;  'Ibid.  lib.  4.  tit.  6.  §  9.  de 
conslituid  /MCtmta,  731 ;  Anstey  v. 
Warden,  1  N.  R.  124,  8;  Roe  v. 

•Haugh,  1  6alk.  28 ;  Buckmyr  v. 
Darnell,  2  Lord  Raym.  1085,  7. 


MISDEMEANOR.      > 

(And  see  ante,  Agreement,  pi.  3- 
35,  36.    Costs,  pi.  3.) 


•«      » 


A.  What  shall  be. 

(a)  Conspiracy. 

(b)  Offences  against  public  de- 

cency* 

(c)  Offences  against  public  health* 

(d)  Cruelty. 

(e)  Concealing  pregnancy. 

(f)  Gaming. 

(g)  Disobedience  of  order  of  jus- 

tices. 
»  * 

B.  Pleadings. 

(a)  Form  of  indictment. 

(b)  Variance. 

.  C.  Evipejice. 

(a)  Formal. 

(b)  Admissible. 

(c)  Sufficient. 

D*  Process. 


A.  What  6hall  be. 

A.  (a)  Conspiracy. 
(And  see  Action  on  the  case,  pi* 

58.) 

1.  No  indictment  will  lie  for 
procuring  the  marriage  of  a  female 
pauper,  with  a  labouring  man  of 
another  parish,  who  is  not  actually 
chargeable.  Rex  v.  Tanner  et  alt. 

1  Esp.  304.    Ashhurst,  J.   Hert- 
ford, 1 795. 

2.  A  conspiracy  to  obtain  mon- 
ey as  a  reward  for  an  appointment 
to  an  office  in  the  customs,  to  be 
made  by  the  lords  of  the  treasury, 
is  an  indictable  offence  at  common 
law.    Rex  v.  Pollman  and  others, 

2  Campb.  229.    Ellenborough,  C. 
J.  1 809. 

N.  Or  by  statute  11  H.  4. ;  vide 

3  Inst.  146,   7.    And  sec  Rex  v. 
Vaughan,  4  Burr.  2494. 


MISDEMEANOR. 


*5» 


S.  A  banker  who  has  permitted 
money  to  be  lodged  at  his  house  for 
the  purpose  of  being  paid  over  on 
the  procurement  of  an  office  in  the 
customs,  may  be  indicted  for  a  con- 
spiracy with  the  parties  who  un- 
dertook to  procure  the  appointment, 
and  were  to  receive  the  money. 
Ibid. 

And  see  49  Geo.  III.  cap.  126. 
§3. 

4.  Held,  that  a  count  charging 
that  the  defendants,  conspired,  &c. 
to  assault  and  beat  the  prosecutor, 
and  that  in  pursuance  of  such  con- 
spiracy, &c«  they  did  assault  and 
beat  is  bad*  Rex  v.  Barton  and 
others.  Best,  J.  Devon  Spring  As- 
sises, 1819. 

N.  The  objection  was  taken  by 
the  court  before  the  opening  of  the 
case,  andbejng  acquiesced  in  by 
the  leading  counsel  for  the  pros- 
ecution, the  point  was  not  argued. 
The  decision  appears  to  have  been 
founded  on  Rex  v.  Turner,  13 
East,  22<t,  where  it  was  held  that  a 
conspiracy  to  commit  a  trespass  on 
land,  for  the  purpose  of  killing 
game,waa  not  an  indictable  offence, 
the  object  of  the  combination  being 
the  doing  of  an  injury  merely  civil. 
But  quaere,  whether  a  conspiracy 
to  commit  an  assault,  be  not  as  a 
misdemeanor  and  criminal  injury, 
distinguishable  from  a  conspiracy 
to  effect  a  merely  civil  injury  ;  and 
whether,  supposing  the  conspiracy 
to  be  bad,  the  direct  allegation  of 
an  actual  assault  would  not  be  suf- 
ficient to  support  a  verdict,  notwith- 
standing the  immaterial  induce- 
ment by  which  it  was  preceded. 

5.  Indictment  for  conspiracy  to 
cheat  in  the  sale  of  a  horse,  held 
not  maintainable  without  proof  of 
concert  between  the  defenda  nts  to 
effectuate  a  fraud.    R.  v.  Pywell 


A.  (b)  Offences  againstpublic  decency 

6.  h  is  a  misdemeanor  for  a  man 
to  expose  his  person  on  the  sea- 
shore for  the  purpose  of  bathing, 
in  a  spot  where  he  may  be  distinct- 
ly seen  from  the  windows  of  new* 
ly  erected  houses,  though  before 
these  houses  were  built,  persons 
usally  bathed  there.  Rex  v.  Crun- 
den,  2  Campb.  89.  Macdonald, 
C.  B.  Horsham,  1  809. 

And  see  Rex  v.  Sir  Charles 
Sedley,  1  Keb.  690 ;  S.  C.  Sid. 
168.  pi.  29;  observed  upon  in 
Rex  v.  Curl,  2  Stra.  690. 

A.  (c)  Offences  against  public  health. 

7.  A  baker  selling  bread  in  which 
alum  is  -found  in  large  lumps,  is 
guilty  of  a  misdemeanor  at  com- 
mon law,  if  he  ordered  alum  to  be 
used,  though  he  gave  directions 
for  mixing  it  up  in  a  manner  which 
would  render  it  innoxious.  Rex 
v.  Dixon,  4  Campb.  12.  Ellen- 
borough,  C.J.  IBM. 

And  see  37  Geo.  III.  cap.  98» 
sect.  21. 

A.  (d)  Cruelty. 

&«  An  indictment  will  lie  for  re- 
fusing to  provide  necessary  food 
and  clothing  for  a  servant  of  ten* 
der  years,  who  is  under  the  domin- 
ion and  control  of  the  defendant. 
Rex  v.  Elizabeth  Ridley,  2  Camp* 
650.     Lawrence,  J.  Salop.   1811. 

7.  S.  P.  admit:  per  all  the 
judges,  upon  a  case  reserved  by 
Le  Blanc,  J.  from  the  Exeter  As- 
sizes, 1 802.     ibid. 

8.  And  it  is  no  objection  that 
the  offence  consists  merely  in  nonr. 
feasance.  Rex  v.  Ridley,  ubi  supra. 

9.  Or  that  the  defendant  is  a 
married  woman.    VWrf. 

TO*  The  exposing  of  a  servant 


and  others,  1   Stark.  402.     Ellen- :  to  the  inclemency  of  the  weather, 
borough,  C.  J.  1816.    .    •     .  ■  :  J*  isari  indjctabk.mjsdemeaoor 
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MISDEMEANOR. 


A*  (e)  Qontsdling  pregnancy . 

11.  A  woman  tried  ontiu  coro- 
fcaf1*  inquest  for  the  rounder  of  her 
bastard  child*  may,  under  43  Geo.. 
8.  cup.  58.  §  3,  4,  be  found  guilty 
of  the  concealment.  Rex  v.  Mary 
Cole,  3  Campb*  371.  Bay  ley,  J. 
Gloucester,  1813. 

A.  (f)  Gaming* 

12.  Under  an  indictment  on  9 
Ann,  c.  14.  s.  5.  for  winning  more 
than  10JL  to  vnU  the  suqiof — 1.,  the 
winning  of  a  smaller  sum  may  be 


ground  of  an  exemption  not  claim- 
ed when  the  toll  was  token.  Rex 
v.  Hamlyn,4  Campb.  379.  Eh 
lenborough,  C.  J.  1 81  €• 

B.   PlEADIKGS. 

B.  (a)  Form  of  indictment. 

17.  Indictment  under  17  Geo.  3. 
cap.  26,  §  7.  for  taking  a  particular 
sum  exceeding  10s.  per  cent,  as 
brokerage  on  an  annuity.  The 
sum  included  a  demand  for  prepar- 
ing the  deeds,  fcc*  Held  to  be  no 
variance.    Rex  v.  Giiham,  1  Esp. 


proved.    R.  v.  Hill  Darley,  and    285.    Kenyan,  C.  J.  1796 


others,  1  Stark.  359.      Ellcnbor- 
ough,  C.  J.  1816. 

13.  AUter,  if  bills  of  exchange  of 
a  specific  amount  be  stated,    ibid. 

A.  (g)  DUobtdienct  to  order  of  justi- 
ces* 

14.  An  indictment  against  two 
-members,  the  stewards  of  a  friend- 
ly society  enrolled  in  London,  but 
removed  and  afterwards  held  in 
Middlesex,  for  disobedience  to  an 
order  of  two  Middlesex  magistrates 
to  readmit  an  expelled  member,  is 
good  under  33  Geo.  3.  c.  54.  s.  15. 
and  49  Geo.  3,  c.  1 25.  s.  1.  R.  v. 
Gash  and  another,  1  Stark.  441. 
Ellenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  to 
enter  a  verdict  for  the  defendant* 
Hid. 

A.  (h)  Fajse  pretences. 

15.  It  is  an  indictable  offence  to 
obtain  goods  upon  a  theque  which 
the  party  knows  will  not  be  paid. 
Rex  v.  Jackson,  3  Campb.  370. 
Bayley,  J.  Gloucester,  1813.  Post, 
pi.  18,  20,  1,  2,  3. 

A.  (i)  Extortion* 

18.  An  indictment  does  not  lie 
against  a  turnpike-keeper  for  ex* 
tortion  in  taking  toll,    upon  the 


And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial,  on  the 
ground  that  the  precise  quantum  of 
excess  was  immaterial ;  6  T.  R. 
265. 

1 8.  A  porter,  upon  tlje  delivery 
of  a  basket  offish^  produces  a  felse 
ticket,  and  receives  3s.  4d.  more 
than  he  is  entitled  to/  In  an  indict* 
ment  upon  30  Geo.  %  cap.  24.  for 
obtaining  money  by  fake  preten- 
ces, the  basket  of  fish  may  fee  de- 
scribed as  a  parctL  Rex  v.  Doug- 
lass, 1  Campb.  212.  EUenborougo, 
C.  J.  1808. 

19.  But  in  an  indictment  for 
taking  more  than  the  rate  of  port* 
erage,  upon  39  Geo.  3.  cap.  58. 
which  enumerates  (sect,  1.)  bas- 
kets and  parcels,  the  variance  would 
be  fatal.    Ibid. 

20.  An  indictment  upon  30  Geo. 
2.  cap.  24.  for  obtaining  money  by 
fdlse  pretences,  averred,  that  the 
defendant  pretended  that  he  had 
paid  a  certain  sum  of  money  into 
the  Bank  of  England ;  but  k  ap- 
peared, that  he  merely  said,  the 
money  had  been  paid  at  the  Bank. 
Held,  that  the  variance  was  fatal. 
Rex  v.  Plestow,  1  Campb.  494. 
Ellenborough,  C.  J.  180*. 

And  see  Rex  v.  Fuller,  1  Boa. 
&Pul.  184,6. 


MJSBEMEAIfOa. 
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21.  Aral  wher^  s*Kh' indictment 
charges  the  defendant  with  obtain- 
ing the  money  of  A.,  and  it  appears 
that  the  money  belonged  to  A,'s  sen* 
rant,  whowasq/lenwrrcf*  reimburs- 
ed by  his  master,  the  'variance  is 
fatal.  Rex  v.  Douglass,  1  Campb. 
213.    EUenborough,  C  J.  1  aOH. 

22.  Secus,  where  the  servant  has 
in  his  hands  at  the  time  an  equal 
or  larger  sum  belonging  to  his  mas- 
ter.   Ibid* 

23.  Where  a  servant  being  di- 
rected to  purchase  sheep  for  his 
master,  charges  him  more  than  he 
has  paid,and  subsequently  receives 
the  amount  of  such  overcharge,  he 
is  guilty  of  obtaining  money  under 
false  pretences.  Per*  Holroyd,  J. 
in.  Braddick  v.  Croad,  Devon 
Spring  A  ssizes,  1819. 

24.  A  person  may  be  charged 
with  several  offences  of  the  same 
ttaiure  in  the  same  indictment. 
And  though,  in  felonies,  it  is  usual 
for  the  judge  to  require  the  prose- 
cutor to  confine  himself  to  ogfe  of- 
fence,  this  practice  has  never  been 
extended  to  misdemeanors.  Rex 
v.  Jones,  2  Campb.  131.  El  lenbor* 
ough,C  J.  1808. 

And  see  Rex  v.  Kingston,  and 
others,  ft  East,  41. 

25.  Upon  an  indictment  against 
A.  B.  and  C.  for  conspiracy  to  ob- 
tain, viz.  to  the  use  of  A.  and  B. 
2000L  for  procuring  an  official  ap- 
pointment, it  appeared  that  C.  did 
not  know  that  A.  was  concerned  in 
the  transaction.  The  variance .  is 
fetal  as  to  C.  the  averment  respect- 
ing the  application  of  the  money 
being  material,  though  laid  under 
avuUHcct.  Rex  v.  Pollman  and 
others,  2  Campb.  229.  EUenbor- 
ough, C.  J.  1 809. 

26.  Where  a  count  in  an  indict- 
ment undertakes  to  set  jput  continu- 
ous^ the  substance  of  what  the  de- 
fendant swore  upon  his  examina- 


tion, it  musjt  b*  printed,  that,  in  sub- 
stance,  he  swore  the  whole  of  what 
is  so  set  out,  though  several  dis- 
tinct assignment*  of  perjury  are 
made  thereon.  Rex  v.  Leefe,  gent., 
one,  &c,  2  Campb.  i  34.  Ellenbor* 
ough,  C.  J.  1K09. 

27.  An  indictment  charging  the 
defendant,  a  feme  covert,  living 
separately  and  apart  from  her  husr 
band,  with  neglecting  and  refusing 
to  provide  necessary  meat  and 
drink  for  her  servant,  and  keep- 
ing her  without  sufficient  warmth, 
whereby  she  became  sick  and  ema- 
ciated, was  held  insufficient  in  not 
alleging,  that  the  servant  was  of 
tender  years,  and  pnder  the  domin- 
ion and  control  of  the  defendant; 
Rex  v.  Elizabeth: Ridley,  2  Campb. 
650.    Lawrence,  J.  Salop,  1811. 

S.  P.  there  said  to  have  been  do-* 
termined  by  a  majority  of  the 
judges  upon  a  case  reserved  by  Le 
Blanc,  J,  from  the  Exeter  Assizes, 
1 802.  And  an  indictment  against 
a  master  chimney  sweeper  for  man- 
slaughter by  nonfeasance  or  omis* 
sion,  was  held,  by  Garro  w,  B.  to 
be  insufficient  in  not  averring  that 
the  prisoner  had  the  means  of  pre- 
venting the  death  of  the  child.  Q. 
B.  December,  1817. 

28.  Where  an  indictment  sets 
outan  order  made  by  B.  U«,  esquire, 
one  of  his  majesty's  justices,  as- 
signed, &c./br  the  county  ofC^  and 
the  order  appears  to  have  been 
made  by  B.  U.,  clerk,  a  justice  ap- 
pointed for  a  particular  district 
within  the  county,  the  variance  i* 
fatal.  Rex  v.  Tanner  ct  ak.  1 
Esp.  304.  Aahhurst,  J.  Hertford, 
1 795. 

N.  From  the  margin  of  this  re- 
port theivariance  in  the  addition  ap* 
pears  to  have  been  principally  re* 
lied  on,  - 


tf» 


MISDEMEANOR. 


C.  (a)  Formal* 

«  29«  Upon  an  indictment  for 
ftfrbmga  congregation  of  protestant 
dissenters,  it  is  not  necessary  to 
prove  that  the  minister  has  taken 
the  oaths  prescribed  fey  the  tolera- 
tion act.  Rex  v.  Hub*,  Peake, 
13 1  *    Kenyon,  C.  J.  1 J  9*2. 

T  C.  (b)  Jldrmssibk. 

30.  Evidence  may  be  given  of 
the  proceedings  of  a  particular 
combination,  as  introductory  to 
proof  that  the  defendants  were  con- 
cerned'in  it.  Rex  v.  Hammond 
and  Webb,  2  &p.  7 1 9.  Kenyon, 
C.  J*  1 799. 

31.  Under  an  indictment  charg- 
ing the  defendants  with  conspiring 
to  cause  themselves  to  be  reputed 
to  be  men  of  property,  for  the  pur- 
pose  of  defrauding  tradesmen ;  va- 
rious instances  of  false  representa- 
tions made  to  different  persons 
may  be  given  in  evidence.  Rex 
v.  Roberts  and  others,  1  Campb. 
399.     Ellenboroujrh,  C.  J.  1U08. 

32.  A.  was  convicted  before  two 
magistrates  of  having  smuggled 
spirits  in  his  possession  upon  the 
testimony  of  B*  and  others.  An 
information  was  afterwards  filed 
against  A.  for  obstructing  the  offi- 
cers, and  B.  swore  to  an  alibi. 
Held,  that  the  record  of  the  con- 
viction^ setting  out  the  depositions 
of  the  witnesses,  could  not  be  read 
tlb  contradict  R.'s  evidence.  Rex 
v.  Howe,  1  Campb.  461.  Ellen- 
borough,  C  J.  Maidstone,  1 808. 

*       '    „  C.  (c)    Sitjjfcimt. 

33*  Where  a  commissary  who 
was  directed  in  the  warrant  for  his 
appointment  to  obey  the  orders  of 
the  lords  of  the  treasury,  was  in- 
dicted for  a  fraud,  a  letter  of  in- 
structions, received  by  the  defend- 


ant, signed  by  three  lords  of  the 
treasury,  whicn  he  was  accused  of 
having  disregarded,  was  admitted 
upon  proof  of  the  hand-writing  of 
the  three  persons  whose  names 
were  subscribed  to  it  without  pro* 
ducing  the  commission.  Rex  v. 
Jones,  2  Campb.  131.  Ellenbor- 
ough,  C.  J.  1 808. 

34.  So,  in  an  indictment  for  per- 
jury, in  an  answer  to  an  allegation 
exhibited  before  a  surrogate,  it  is, 
prima  facie,  sufficient  to  prove  that 
he  has  generally  acted  in  that  ca* 
pacity.  Rex  v.  Verelst,  Esq.  3 
Campb.  432.  Ellenborough,  C. 
J.  1813. 

35.  But  if  it  appear  that  the  sur- 
rogate, was  irregularly  appointed, 
the  defendant  must  be  acquitted* 
Ibid. 

36.  In  a  criminal  information 
charging  the  defendant,  as  major- 
commandant  of  a  battalion  of  volun- 
teers, with  defrauding  government 
by  returns  of  fake  musters,  the 
production  of  the  gazette  in  which 
the  defendant's  appointment  is  offi- 
cially announced,  is  not  sufficient 
evidence  of  such  appointment,  un« 
less  notice  has  been  given  to  pro* 
duce  the  original  commission.  Rex 
v.  Gardner,  2  Campb.  513.  Ellen* 
borough,  C  J.  1813. 

And  see  R.  v.  Holt,  5  T.  R. 
436. 

37.  But  he  is  concluded  by  sty- 
ling himself  major^tmnmandant  in 
his  returns  to  the  war-office.    Ibid* 

38.  Proof  that  J.  S.  shortly  be- 
fore the  preferring  of  the  indict- 
ment was  legally  settled  in  the  par- 
ish of  A.,  is  prima  facit  sufficient  to 
support  an  averment  that  he  now  is 
sealed  there.  Rex  v.  Tanner,  et 
alt.  1  Esp.  304.  Ashhurst,  J.  Hert- 
ford, 1 795. 

And  see  Rex  v.  Inhabitants  of 
Wakefield,  5  East,  335,  7,  8;  & 
C.  1  Smith,  512,  4,      * 


MISNOMER- 
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35.  A  person  indicted  for  a  mis* 
demeanor  may  be  legally. convic- 
ted upon  the  uncorroborated  evi- 
dence of  an  accomplice.  Rex  v. 
Jones,  ubi  supra* 

Atwood's  case,  2  Leach,  Cro. 
Cas.  531. 

40.  Upon  an  indictment  for  an 
attempt  to  commit  a  rape,  as  well 
as  for  the  capital  offence,,  evidence 
of  the  prosecutrix's  general  bad 
character  is  admissible ;  but  not  of 
particular  facts.  Rex  r.  Clarke, 
2  Stark.  241.    Holroyd,  J.  1817. 

41.  The  husband  of  a  tvoman 
who  charges  a  man  with  an  attempt 
to  commit  a  rape,  may  prove  her 
state  and  appearance  and  that  she 
made  complaint  at  the  time ,  though 
her  declarations  are  not  evidence 
of  the  facts.  Rex  v.Clarke,  2  Stark. 
241.    Holroyd,  J.  1817# 

D.  Process.,  ' 

42.  A  recognizance  for  the  ap- 
pearance of  persons  charged  with 
a  misdemeanor,  may  be  condition- 
ed for  their  appearance  in  court  at 
the  trial,  where  the  prosecutors 
think  their  presence  desirable  with 
a  view  to  identity,  &c.  Rex  v. 
Meyer  and  others.  Abbott,  C.  J. 
Guildhall,  20  April,  1819. 

E.  New  trial. 

43.  Held,  that  where  defendant 
has  been  acquitted  upon  an  indict- 
ment for  a  misdemeanor,  a  new 
trial  connot  be  granted,  even  for  a 
misdirection  of  the  judge.  R.  v. 
Cohen  and  Jacob,  1  Stark.  616. 
Per  Ellenborough,  C.  J.  1816. 


MISNOMER. 
(And  see  ante.  Abatemeict,  B.  (b)«) 

1.  Declaration  on  bail  bond  sta- 
ted that  the  plaintiffs  sued  out  a  la* 


titat  against  Francis,  J.  by  the 
name  of  John,  J.  Held,  that  in  an 
action  against  one  of  the  bail,  this  al» 
legation  was  not  supported  by  the 
production  of  a  writ  against  John  J. 
though  he  signed  the  bond, "  Fran- 
cis J.  arrested  by  the  name  of  Johp 
J."  and  plaintiffs  would  have  prov- 
ed that  he  was  their  debtor,  and 
the  person  whom  they  meant  to 
hold  to  bail.  Scandover  and  oth- 
ers v.  Warne,  2  Campb.  270.  El- 
lenborough, C.  J.  1809.    , 

And  see  Shadgett,  v.  Clipson,  8 
East,  328.  Wilks  v.  Lorck,  2 
Jaunt.  399,  and  cases  there  cited. 
Dickinson  v.  Bowes,  1 6  East,  1 10. 
Kite  hi  a  v.  Alder,  J  Chitty^  Rep. 
582. 

2.  But  semble,  that  the  princi- 
pal would  have  been  estopped 
from  objecting  to  the  misnomer. 
Ibid. 

_  • 

3.  Declaration  sets  out  an  infor- 
mation in  chancery  against  T. 
Eamyi  and  avers  that  afterwards 
the  answer  of  T.  Eamy  was  filed, 
&c.  The  latter  allegation  is.  prov- 
ed by  the  production  of  an  office 
copy  of  an  answer,  entitled  "the 
answer  of  T.  £amy,"  though  sign- 
ed T.  Amey.%  Salter  v.  Turner, 
clerk,  2  Campb.  87.  .Macdonald, 
C.  B.  Horsham,  1 809. 

And  sec  Heddand.Cbaloner's 
case,  1  Leon.  146.  fk 

4.  A  misnomer  of  the  plaintiff 
in  the  declaration  cannot  be  taken 
advantage  of  at  the  trial  It  is  suf- 
ficient that  the  real  plaintiff  has  a 
cause  of  action  against  the  defend- 
ant, and  that  the  latter  knows  by 
whom  he  is  sued.  Boughtou  v. 
Frere,  3  Campb.  29.  Ellenbor- 
opgh,C.  J.  1811. 

Ace.  Y.  B.  M.  27  E.  3,  12.  And 
see  Dickinson  v.  Bowes,  16  East, 
110.  Mayor,  &c.  of  Stafford  v. 
Bolton,  1  B.&P.  40. 

5.  William  P.  is  asked,  whether 
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NOLLE  PROSEQUI.— NON-RESIDENCE. 


•his  name  is  not  Johii  P.  $  he  an- 
swers in  the  affirmative  ;  *fpon 
which  process  issue*  against  him 
by  the  latter  name,  and  his  goods 
are  taken  to  compel  an  appearance* 
He  cannot  maintain  trespass  a- 
gainst  the  officer.  Price  v.  Har- 
wood,  3  Campb.  108.  Ellenbor- 
ougb,  C.  J.  181L 

And  see  Clarke  v.  Istebd,  1 
Lutw.  894.  Gould  v.  Barnes,  3 
Taunt  604. 

6.  So  where  process  issues 
against  a  person  who  keeps  a  shop, 
over  the  door  of  which  is  written 
John  P.,  be  is  estopped  from  say- 
ing that  his  name  is  William  P.  and 
not  John  P.     Ibid. 

And  see  Cole  v.  Hindson,  6  T. 
R.  234,  5. 

7.  Held  (with  liberty  to  move), 
that  to  entile  H.  S.  junior  to  sue 
upon  a  note  payable  to  H.  S*  it  is 
sufficient  to  prove  that  be  is  in  pos- 
session of  the  instrument  and  direct- 
ed the  bringing  of  the  action. 
Sweeting  v.  Fowler  and  another, 
1  Stork.  106.    Bayley,  J.  1 8 1 6. 

8.  In  the  absence  of  such  proof 
it  will  be  presumed  that  the  prop- 
erty in  the  note  is  in  H.  S.  senior. 
Jbid. 

9.  In  an  action  against  two  as 
drawers  of  a  bill,  it  is  sufficient  to 
shew  that  two  persons,  bearing  the 

Surnames  of  the  defendants,  are  in 
partnership,  and  that  one  of  the 
partners  acknowledged  that  the 
bill  was  drawn  by  them,  without 
shewing  that  the  defendants  bear 
the  Christian  names  assigned  to 
them  on  the  record.  Hodenpyl 
v.  Vingerhoed  and  another ;  Chlt- 
ty  on  Bills,  489.     Abbott,  J.  1818. 

10.  S.  P.  ruled  contra  as  to  the 
Christian  names  of  the  plaintiffs; 
and  the  plaintiffs  were  nonsuited. 
Acerro  and  others,  v.  Petroni,  1 
Stark.  100.  Ellen  borough,  C.  J. 
1815. 


Sed  vide  Com.  Dig.  Abatement, 
E.  18,  10,  20,  21  ;  Bac.  Abr. 
Abatement,  D ;  Mayor,  &c.  of 
Stafford,  v.  Bolton,  I  8.  and  P. 
40  ;  3  Anstr.  935 ;  from  which  ca- 
ses it  may  be  collected  that,  provi- 
ded the  identity  of  the  parties  be 
established,  any  misdescription, 
even  of  the  plaintiff's  natoe,  is  im- 
material.    Et  vide  supra,  pi.  4. 


NOLLE  PROSEQUI. 

1.  Whete  to  a  declaration  on  a 
joint  contract,  one  of  the  defend- 
ants pleads  infancy,  the  plaintiff 
cannot  enter  a  nolle  prostqai  as  to 
the  infant  He  must  discontinue^ 
and  commence  a  new  action  against 
•the  adult.  Chandler  v.  Parkes  and 
Dankes,  3  Esp.  76.  Kenyon,  C. 
J.  1800.  Jaffray  v.  Frebain  and 
others,  3  Esp.  47.  EUcnborough, 
C*  J.  1803. 

And  see  Boulter  v.  Ford,  1  Sid. 
76  ;  S.  C.  1  Kefe.  -281 ;  Blake's 
case,  I  Sid.  378 ;  Noke  v.  Ingham, 
1  Wils.  89  ;  Teed  v.  El  worthy,  14 
East,  210,  a  Taunt.  307. 

2.  Where  in  an  action  against 
A.  and  B.,  A.  pleads  his  certifi- 
cate, whereupon  a  nolle  prosequi  » 
entered,  an  admission  by  A .  be- 
fore he  obtained  his  certificate,  is 
evidence  against  B.  if  it  be  shewn 
that  A*  and  B.  are  partners.  Grant 
v.  Jackson,  Bart,  and  others,  Peake, 
203.    Kenyon,  C.  J.  1 793. 


NON-RESIDENCE. 


1.  Total  want  of  health  is  a  suf- 
ficient excuee  for  an  absence  of 
twenty  years.  Scammell,  qui  tam 
v.  Wfflett,  clerk,  3  Esp.  29.  Bui* 
ler,  J.  Chelmsford,  1 799. 
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A.  Offensive  Hunts. 

(a)  What  shall  be  deemed. 

!b)  When  u  public  nuisance. 
c)  Effect  qf acquiescence, 

B.  Obstruction  m  rivers* 

C.  NOV  REPAIR  OJ  BRIDGES. 

D.  Nuisance  to    highways. 

(a)  Dedication  to  ike  public. 

(b)  Obstruction. 

(c)  Encroachment. 

E.   Pleadings. 

F.  Evidence. 

G.  Truu 


A.  OmnamB  trades. 

A.  (a)  What  shall  be  deemed. 

1.  The  carrying  on  of  an  offen- 
sive trade  is  not  indictable*  unless 
it  be  destructive  of  the  health  of  the 
neighbourhood,  or  render  the  hous- 
es uncomfortable  or  untenantable. 
Rex  v.  Dave y  and  another,  6  Esp» 
217.    Heath,  J.  Surrey,  1 805. 

A.  (b)  Where  a  public  nuisance. 

4.  A  nukance  which  merely  af» 
fects  the  inhabitants  of  three  nous* 
es,  is  not  indictable.  Rex  v* 
Lloyd,  4  Esp.  300.  Ellenborough', 
C,  J.  1800. 

A.  (c)  Effect  of  acquiescence. 

3.  A  person  cannot-  be  indicted 
for  continuing  a  noxious  trade 
which  has  been  carried  on  at  the 
same  place  for  nearly  fifty  years* 
Rex  v.  Samuel  Neville,  Peake,  63. 
Kenyon,  C.  J.  1 791 . 

4.  Or  for  setting  up  a  noxious 
manufactory  in  a  neighbourhood 
in  which  other  offensive  trades 
have  long  been  borne  with ;  unless 
the  inconvenience  to  the  public  bt 
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greatly  increased.  Bex  V.  Bar- 
tkrfomew  Neville,  Peafces  01.  Ktft- 
yon,  C.  J.  1791. 

R  Obstructions  in  rivers. 

• 

b.  JNo  indictment  lies  against 
the  owner  of  a  vessel  sunk  by  ac« 
cident  or  misfortune,  in  a  naviga- 
ble river,  for  not  removing  it.  The 
King  v.  Watts,  2  Esp.  675.  Ken- 
yon, C.  J.  1 798. 

But  see  ante,   Acne*  on  tm 

CASE)  pi.  69. 

C.  Non-repair  or  bridges. 


S.  A  parish  wooden  bridge,  ua 
ed  occasionally  by  light  carriage^ 
is  replaced  by  a  spacious  stone 
bridge,  built '  by  the  trustees  of  a 
road.    The  county  is  bound  to  re- 

Eair,  and  cannot  plead,  that  the 
ridge  has  been  immemorially  re- 
paired by  the  parish.  Rexv.Iohabr 
itants  of  Surrey,  2  Canpb.  455. 
£Henborough,  C.  J.  1A10. 

Sed  vide  43  Geo.  2.  cap.  59.  §  & 
as  to  the  liability  of  counties  to  the 
repair  of  bridges  built- since  24th 
June  1 803.  And  see  Rex  ?♦  In* 
habitants  of  Cumberland,  6  T.  R. 
1 94.  S.  C.  in  error,  3  Bos.  &  Pul, 
364. 

7.  A  bar  across  a  bridge  locked, 
except  in  times  of  flood,  is  conclu- 
sive that  the  public  have  out 
Iy  a  right  to  use  the  bridge  at  e*ch 
times.  Rex  v.  Marquess  of  Buck- 
ingham and  others,  4  Campb.  109, 
EUenborough,  C.  J.  1815, 

8.  If  *n  ladictment  for  »o<  keep- 
ing such  a  bridge  in  repair,  state 
that  it  is  used  by  the  suqject*  "  af 
their  free  will  and  pleasant"  the 
variance  isfetak    Ibid. — 

D.  NtnSAHcx  to  aofrtruriu 
D.  (a}  Dedication  to  thefndiic 

9.  A  private  court,  situate  bp 
the  aide  oK*  street,  i*  .ktf t  opeji  t * 


get 
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the  public,  and  is  occasionally  us- 
ed as  a  communication  from  one 
part  of  the  street  to  the  other.  This 
is  a  complete  dedication  to  the 
public.  Rex  v.  Lloyd,  1  Campb. 
26  K     Ellenborough,  C.  J.  1 808. 

And  see  Aspindall  v.  Brown,  3 
T.  R.  265. 

10.  And  the  reversioner  is  bound 
by  the  acquiescence  of  his  tenants, 
if  his  steward  had  notice,  of  the 
public  user.  Rex  v.  Barr,  4 
Campb.  16.  Ellenborough,  C.  J. 
1814. 

11*  And  sembky  that  the  acqui- 
escence of  successive  tenants,  dur- 
ing 50  years,  is  of  itself  sufficient. 
Ibid. 

But  see  Daniel  v.  North,  11 
East,  $72. 

12.  But  the  erection  of  a  bar  to 
prevent  the  passing  of  carriages, 
rebuts  the  presumption  of  a  dedi- 
cation to  the  public :  although  the 
bar  have  been  long  broken  down. 
Roberts  v.  Karr,  1  Campb.  262,  n. 
Heath,  J.  Kingston,  1808. 

And    see   Trustees  of  Ru 
.  Charity  v.  Merry  weather. 
375,  n. 

13.  And  the  owner  of  the  soil 
may  at  any  time  replace  such  bar. 
Lethbridge  v.  Winter,  1  Campb. 
263,  n.  Marshall,  serjeant,  Som- 
erset, 1808. 

And  the  court  of  K.  B.  rufused 
a  rule  nisi  to  set  aside  verdict.  lb. 

14.  And  though  such  a  bar  do 
not  impede  the  passing  of  persons 
on  foot,  no  public  right  to  i  foot 
way  is  acquired  ;  as  there  can  be 
no  partial  abandonment  to  the  pub- 
lic.   Roberts  v.  Karr,  ubi  supra. 

15.  The  burthen  of  repairing  a 
highway  is  imposed  on  partidtjlar 
persons  by  a  public  statute.  This 
is  a  good  defence  under  the  gener- 
al issue.  Rex  v.  Inhabitants  of  St. 
Geofg*rHaBOver*square,3  Campb. 
228.  .  Ellenborough  C.  J.  1812. 


f  Rugby 
*,1 1  East, 


*  S.  P.  dub.  Rex  v.  Liverpool, 
3  East,  88.  And  see  Rex  v. 
Bridekirk,  1 1  East,  304  ;  Rex  v. 
Lancashire,  2  East,  366,  9. 

16.  By  statute,  the  care  of  a  cer- 
tain street  i$  vested  in  trustees,  and 
other  trustees  are  appointed  to 
manage  all  the  roads  in  the  parish 
except  this  street.  The  parish  is 
not  discharged  from  the  repair  of 
the  street..  Rex  v.  Inhabitants  of 
St.  George,  Hanover-square,  3 
Campb.  222.  Ellenborough,  C. 
J.  1812. 

And  see  Rex  v.  Sheffield,  2  T. 
R.  106. 

D.  (b)  Obstructions. 

1 7.  It  is  a. nuisance  to  keep  stage 
coaches  in  the  street,  beyond  the 
time  necessary  for  loading  and  un- 
loading. Rex  v.  Cross,  3  Campb. 
224.     Ellenborough,  C  J.  1812. 

.  And  see  Rex  v.  Russell,  6  East, 
427;  S.  C.  2  Smith,  424. 

18.  Or  to  saw  timber  there  for 
the  purpose  of  enabling  the  de- 
fendant to  get  them  into  his  yard. 
Rex  v.  Jones,  3  Campb.  230.  El- 
lenborough, C.  J.  1612. 

19.  No  indictment  will  lie  for  ob- 
structing a  highway  by  the  hold- 
ing of  a  fair  or  market,  after  an  un- 
interrupted user  for  20  years.  The 
King  v.  Smith  et  alt,  4  Esp.  109. 
Ellenborough,  C.  J.  1 802. 

And  see  2  Saund.  175.  n.  2. 

D.  (c)   Encroachment. 

80.  If  a  person  remove  an  en- 
croachment, and  leave  that  part  of 
the  road  which  was  injured  by  the 
encroachment  in  a  perfect  state,  his 
liability  to  repair  rationt  coarctalio* 
nit  ceases.  Rex  v.  Skinner,  5  Esp. 
21 9.    Heath,  J.  Surrey,  1 805. 

21.  A  person  charged  ratime 
tenura>  pleads  that  the  liability  to 
repair  arose  from  an  encroach- 
ment,  which  has  been  removed. 
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ft  appears  that  the  road  has  been 
repaired  by  the  defendant  for  25 

i real's  since  the  removal  of  the  al- 
eged  encroachment. — This  is  pre- 
sumptive evidence  that  the  defend- 
ant repaired  ratione  tenures  gener- 
ally, and  renders  it  necessary  for 
him  to  shew  the  time  when  the  en- 
croachment was,  made.    Ibid. 

And  see  Rex  v.  Stoughton,  2 
Saund.  157,  160,  n.  12;  S.  C. 
differently  reported,  2  Keble,  665 ; 
Armitage  ex  parte  Ambler,  295  ; 
Evidence,  F.  (a)  1 33. 

22.  A  highway, leadipg from  A. 
to  B.  and  communicating  with  C 
by  a  cross-road,  cannot  be  describ- 
ed   as  a  highway  leading  ,  from 

A.  to   C.    and    from  thence     to 

B.  Rex  v.  Canfield,  6  Esp.  136. 
Ellen  borough,  C.  J.  Essex,  18W. 

E.  Pleadings. 

63.  Where  the  description  of  a 
road  in  an  indictment  is  too  gener- 
al, as  being  equally  applicable  to 
other  roads,  the  objection  can  on- 
ly be  taken  by  a  plea  in  abatement 
K.  v.  Hammersmith,  1  Stark.  337. 
Ellenborough,  C.  J.  1816. 

24.  An  indictment  against  a  par- 
ish for  not  repairing  one  side  of 
road,  should  state  that  the  parish  is 
bound  to  repair  adJUum  via*  Rex 
v.  Inhabitants  of  the  parish  of  St. 
Pancras,  Peake,  219.  Kenyon,  C. 
J;  1794.      . 

2d.  Sembk,  that  it  is  not  sufficient 
to  aver  that  a  certain  part  of  the 
road  (setting  out  the  length  and 
one  half  of  the  breadth)  is  out  of 
repair,  and  (hat  the  inhabitants, 
&c.  ought  to  repair  it.    Ibid, 

26.  Indictment  for  non-repair  of 
a  way,  plea  immemorial  liability  of 
others  as  to  all  the  ways,  except 
one  particular  way,  not  the  way  in 
question.  Held,  that  it  is  not  ne- 
cessary to  shew  the  excepted  road 
to  have  existed  immemorially.   R. 


v.  Ecclesfield,  1  Stark.  393.  Wood, 
B.  York  Summer  Assises,  1816. 

F.   EV1P£NC$» 

27.  An  acknowledgment  by  the 
defendant,  that  his  trade  was  a 
nuisance,  is  admissible,  though  not 
conclusive,  evidence  against  him*, 
upon  an  indictment  for  carrying  on 
the  same  trade  in  another  place. 
Rex  v.  Bartholomew  Neville, 
Peake,  91.     Kenyon,  C.  J.  1791. 

28.  The  record  -of  a  judgment 
against  the  parish  upon  an  indict- 
ment for  not  repairing,  was  held  to 
be  conclusive  evidence  of  the  lia- 
bility of  the  parish  to  repair,  unless 
fraud  could  be  shewn.  Rex  v.  Stfe 
Pkncras,  ubi  supra. 

29.  But  in  a  subsequent  case  it 
was. held,  that  where  the  township 
of  A.  sets  up  a  custom  for  eack 
township  to  repair  its  own  roads, 
the  record  of  a-  judgment  against 
the  parish  at  large,  is  only  prind 
facte  evidence  against  the  custom, 
and  that  it  may  be  rebutted  by 
shewing  that4te  'general  issue  was 
pleaded  to  the  former  indictment, 
without  the  concurrence  of  A.  Rex 
v.  Eardisland,  2  Campb.  494.  Le 
Blanc,  J.  Hereford,  1810. 

30.  But  where  k  was  subse- 
quently agreed  that  the  vendor 
should  deliver  goods  against  ready 
money,  applying  the  payments 
first  in  satisfaction  of  the  old  debt, 
it  was  held  jthat  the  guarantee  did 
not  cover  the  goods  supplied  under 
the  new  arrangement.     Ibid* 

Ace.  2  Wms.  Saund.  1A91,  c. 

31.  The  record  of  an  acquittal, 
is  not  evidence  to  shew  that  the 
parish  is  not  liable.  Rex  v.  St.  Pan- 
cras, ubi  supra. 

N.  The  ground  of  this  decision 
is  stated  to  nave  been  "that  some 
other  parties  might  have  indicted 
them,  and  those  parties  could,  foot 
be  bound  by  this  record."    A  tat* 
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fc&ciftry  rea*ut  for  rejecting  lb* 
evidence  altogether  seems  to  be, 
that  the  acquittal  may  have  pro- 
ceeded upon  the  want  of  proof 
that  the  road  was  out  of  repair* 
And  see  Bull.  N.  P.  245. 

3&  Aft  award  i»  made  against 
,tfifttnt  for  years,  finding  a  fertility 
to  repair  ration*  towns.  The  re- 
TOrsioners  and  succeeding  tenants 
.art  not  bound*  Rex  v.  Cotton,.  3 
Ceoipb*  444.  EUeoborough,  C  J. 
1A1&    Aolc.pL  10, 11. 

G.  Trial. 

33.  To  an  indictment  for  non- 
repair of  a  highway,  defendants 
(dead  liability  of  M.  of  Buckingham 
ralione  lenura,  about  hoc>  that  the 
defendants  are  liable  >  the  issue 
ttet  upon  defendants,  noCtoithstand- 
me  the  traverse,  and  they  are  en* 
titled  to  begin  and  reply.  R.  v. 
Inhabitants  of  the  county  of  South- 
ampton, Holroyd,  J«  Samm  Lent 
Assises,  1818. 


is  conclusive  evidenced  the  vjghft 
of  such  officers.     Ibid. 
And  see  arte,  Assaxrsif ,  E«  (a). 
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h  SemMt,  that  the  office  of  tin- 
cbr  or  dtpmty  tutor  of  the  court  of 
king's  bench  is  a  distinct  office 
from  that  of  the  chief  Usher  ;  and 
that  though  the  latter  has  the  ap» 
pointment  of  the  deputy  usher  in 
the  ease  of  a  vacancy,  such  ap» 
pointment  does  not  determine  upon 
the  death  of  the  chief  usher.  Green 
v.  Hewett,  Peake,  182.  Kenyon, 
C.  J.  1 793. 

2.  An  officer  who  has  power  to 
appoint  a  deputy,  cannot  recover 
fees  received  by  an  intruder  into 
the  office  of  deputy,  where  the  fees 
payable  to  the  principal  and  the 
deputy  are  ditinot*    Ibid. 

8.  The  inqwnbten  taken  in  1 730, 
as  to  fees  due  lei  Afferent  officers, 
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A*  AnNVWBtesHT. 

BV   AtJTHOJUTY. 

C*  Famiopos*. 

(a)  At  defendants. 

(b)  In  dtiicr  cases. 

D.  Liability. 
E*  Mittirsftir  omestft. 
(a)  Half-pay. 

A.   ApP0LNTM£iVT. 

(And  see  Misdemeanor,  pi.  25.) 

1.  When  a  substitute  for  a  per- 
son chtiseto  constable*  is  approved 
by  the  inhabitants  and  sworn.  iq» 
the  liability  of  tbe  principal  is  at  aa 
end  ;  he  cannot  be  oaHed  upon  to 
serve r  though  the  substitute  ahr 
stood*  Underbid  v..  Witta,  %  Eq» 
56.     Kenyon,  C.  J.  1799. 

B.  AtJTHORITT. 

&•  A.  being  in  the  custody  of  a 
watchman,  B.  encourages  him  to 
resist.  The  watchman  may  im- 
prison B.  Whits  v.  Edmonefs  and 
others,  Peake,  89.  Kenyon,  C  & 
4791. 

3.  Talking  loudly  in  the  street 
is  not  an  offence  which  will  justify 
a  watchman  in  taking  the  party 
into  custody.  Hardy  v.  Murpbey 
and  Wedge.  1  Esp.  294.  Eyre, 
C.  J.  1795. 

4.  And  the  watchman,  and  a 
constable  who  adopts  his  acts,  may 
be  sued  jointly  for  the  imprison- 
ment,    find. 

But  see  9  Wentw.  344, 6. 

5.  A  constable  may,  on  his  own 
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authority,  take  a  party  into  custo- 
dy fpr  a  mere,  assault,  committed 
in  hie  pmeace.  Coupey  v.  Hei* 
ley,  Whale  md  Webster,  2  Esp, 
640.    Eyre,  C.  J.  1797. 

But  *te  Savfle  97,  pi.  178.  Post, 
pi.  ia*And6eeante,FKMifr,pU  21. 

&  And  may  keep  the- parties in 
custody .  until  the  aJfray  is  over. 
Churchill  v.  Matthews  and  others, 
Setw.  866.  Baytay,  J%  Wells,  1808. 

7.  Or  take  them  immediately  be- 
fore a  magistrate.    Ibid. 

8.  EhK  if  he  were  not  present  at 
the  affray,  he  ceaaot  arrest  with- 
out a  warrant  unless  there  be  svffi- 
<iml  ground* for  supposing  that  a  fel- 
ony ia  likely  to  endue.:  Coupey 
v.  Henley  T  ubi  supra. 

9.  Sat  it  hae  been  held  that  a 
peace  officer  saay  artest  a  person 
charged  with  felony,  or  breach  of 
tit  ptace,  though  no  «a*cb  offence 
have  -in  fact  been  committed.  Wit 
litaa  t.  Efcawaon,  cited  3  CampU 
421.    Builtr,  J.  1788, 
•  ia.  SLP.  as  to  a  charge  of  te\*>  i 
ay.    Hobha  v-  Braascomb  and 
others,  3'Campb*  430,    Ellenhnr*  I 
ough,C.  J.  1813* 

1 U  And  be  may  justify  under 
th&ganeral  issue,  M'£loti£ta»r  v. 
Clayton  &  Biding  Holt,  498. 
Bay  ley*  J>  Lancaster*  161-6.    • 

And  see  H.  7.  H.  4.  fo.  &5*  pi, 
•3;  T.  11.  E.  4.  fo.  4.  pk  8;  Bm. 
Faux  Imprisonment,  pi.  4,  25 ;.  Sam- 
uel vtPayne^Doug' 369 ;  Lid wkb  v, 
Catchpole,  Caldecott,  391 ;  Hand* 
cock  v.  Baker,  2  Bos.  &  Pall.  960 ; 
Ante,  Acnov,  pi.  67. 

C.  Privileges* 

C  (a)  Ai  defendants. 

IS.  A  constable  acting  colore,  not 
vtrftife,  elicit,  is  not  protected  by 
$4  Geo.  II.  cap.  44.  s.  8.  from  ac- 
tions brought  after  the  expiration 
of  six  months.  Alcock  v.  Andrews, 


2  Esp.  548*  n.     Kenyoa,  €•  J. 
1788. 

AndseeAaeiu  1  Stta.  446  ?  Cld- 
ments  &  ux  v.  Keen,  2  Smith  220; 
WeUerv.  Toke,  9  East,  364  ;  Dive 
v.  Manniagfcam,  Pie  wet  64. 

18*  But  upon  the  construction 
of  a  similar  clause,  in  50.  Geo.  IIL 
cap*  cxfiic.  it  was  held  that  the  con- 
stable wan  protected  where  he  b+ 
lieved  he  was  acting  within  the  pow- 
ers of  the  statute.  Graves  v.  Ar- 
nold* 8  Carapb.  242.    Mansfield, 

a  j.  i8i2,. 

Thepbald  v.  Crickmore,  1  B.  & 
A.  227*  . 

14.  A  constable  who  imprisoas 
a  person  oa  suspicion  ot:  felony, 
without  any  reasonable  grounds, 
without  warrant,  and  without  a 
charge  fcem  amy  other  person*  is 
withiatbcsUtute  21.  J.  Lc,  12l 
and  must  be  acquitted,  uofess  tht 
venue  be  bid  in  ihe  proper  county. 
Staight  y.«  /Gee  and  Garver,  2 
Stai*.445.:  Abbott,  &  J.  l&lft. 
Post,  TksstasvA.  (a). 

15.  If  a  private  person  act  in 
such  case  in  aid  of  the  constable 
and  up6ti  his  command,  he  also  is 
within  the  statute.    Ibid. 

16.  Otherwise,  if  he  be  the  prima 
mover  and  act  as  a  principal  m  the 
transaction.    Ibid. 

17.  A.  takes  opt  a  warrant  a- 
gainst  B.  and  points  him  out  to  the 
officers,  who  apprehend  him.  A. 
may  justify  under  the  general  is- 
sue, as  acting  tn  aid  of  the  officers. 
Ami  Nathan  v.  Cohen  and  3  others, 

3  Camp.  257.  EUcnbor.  CJ.  1612. 

18.  A  constable  is  not  protected 
if  he  act  without  a  warrant.  Posfr 
lethwaite  v.  Gibson  and  Slade,  3 
Esp.  226.    Ketiyon,  C.  J.  1800. 

S»  C.  Selwyn,  859,  n.  16. 

And  see  Money  v.  Leach,  3 
Burr.  1742 ;  Gaby  v.  Wilts  Canal 
Company,  3H.&S.  580 ; onte.pl. 
5,  6,  7,  8,  9. 
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19.  A  constable  acting  under  a 
warrant  from  a  magistrate,  cannot 
be  sued  without'  a  demand  of  the 
copy  of  the  warrant,  notwithstand- 
ing the  illegality  of  the  warrant,  or 
the  want  or  jurisdiction  in  the  mag- 
istrate* Price  v.  Messenger  et  alt* 
3  Esp.  96.  Eldon,  C.J.  1800. 

And  the  court  of  C.  P.  coinci- 
ded with  the  chief  justice.  IbitL 
101, and  2  Bos.&  Pul.  158. 

20.  Where  the  plaintiff  declares 
generally, without  charging  the  de- 
fendants as  officers,  he  need  not 
prove  a  demand  of  a  copy  of  the 
warrant  until  the  defendants  have 
made  it  part  of  their   case.    Ibid. 

21.  A  patrole  employed  by  the 
parish,  wno  is  not  a  constable,  or 
in  any  way  sworn  into  the  office, 
is  not  a  feats  officer.  Cliffe  v.  Little- 
more,  5  Esp.  39.    EUenborough, 

C.  J.  1803. 

22.  Officers  setting  goods  which 
they  bring  to  the  police-office,  arc 
not  responsible  for  the  subsequent 
detainer  of  the  goods  at  the  office. 
Ibid. 

C  (b)  In  other  casts. 

23.  An  inspector  of  lottery  offi- 
ces cannot  refuse  to  serve  as  a  con- 
stable ;  as  the  latter  duty  may  be 

(erformed    by  deputy.    Rex    v. 
food,  1  Esp.  369.  Kenyon,  C.  J. 
1 796. 

Ace.  Fane's  case,  1  Lev.  233  ; 
Barker's  case,  2  Roll.  Abr.  272; 

Eost,  Privilege,  pi.  3.  Cont. 
tone's  case,  1  Lev.  365 ;  Vicar  of 
DartforcPs  case,  2  Stra.  11 07  5  Ev- 
endon's  case,  ibid.  1 1 43  ;  Rex  v. 
Warner,  8  T.  R.  375. 

And  as  to  the  exemption  of  cer- 
tificate men,  under  10  and  11  Will. 
111.  cap.  23;  see  Rex  v.  Derby- 
shire, 2  Burr.  1182;Moscley  v. 
Storehouse,  7  East,  1 74  ;  S.  C.  3 
Smith,  181 ;  S.C.  (pleadings) MSS. 

D.  44. 


24.  A  police-officer  who,  in 
searching  for  other  articles,  dis- 
covers naval  stores,  and  is  the  first 
person  to  communicate  the  discov- 
ery to  the  admiralty,  is  entitled  to 
the  moiety  of  penalty  given  to  the 
informer,  by  1 7  Geo.  11.  cap.  40a 
10.  The  King  v.  Blackman,  ]  Esp. 
95.    Kenyon,  C.  J.  1794. 

D.  Action. 

D.  (a)  Evidence  in  actions  against 

35.  A  warrant  directed  to  A. 
and  B.  is  returned  indorsed  by  A. 
but  the  arrest  is  proved  to  have 
been  made  by  a  person  calling 
himself  B.  This  is  evidence  to 
charge  B.  with  the  arrest.  Slack 
v.  Brander  and  Tebbs,  sheriffs  of 
London,  and  Coulson,  1  Esp.  42. 
Kenyon,  C.  J.  1794. 

26.  In  trespass  for  entering 
premises  under  pretence  of  a  w*r> 
rant  to  search,  evidence  mwlie 
given  of  what  was  said  by  a  jbint 
trespasser  to  induce  the  defendant 
to  join  in  the  trespass.  Goding  v. 
GilL  EUenborough,  a  J.  Sittings 
after  M.T.  1S17. 

27.  Upon  an  indictment  for  cut- 
ting and  maiming  a  sheriff's  officer, 
the  writ  as  well  as  the  warrant 
must  be  produced.  Rex  v.  W. 
Meade  and  R.  Meade,  Holt,  593 ,2 
Stark.  205.  Wood,  B.  York,  1817. 
•  28.  And  if  the  arrest  wete  with- 
in a  liberty,  the  writ  must  be  a  nan 
omittas.     Ibid. 

29.  A  constable  is  not  authori- 
zed in  arresting  a  party  as  a  receiv- 
er of  stolen  goods  upon  the  mere 
assertion  of  the  thiefc  Isaacs  v. 
Brand,  2  Stark.  167.  EUenbor- 
ough, C.  J.  1817. 

And  see  Hale,  pi.  451  ;  Fosters 
Disc.  flap.  8.  sect.  8 ;  Harris's  case. 
East,  P.  C.  Addenda,  18. 
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E»  Military  officers. 

(And  see  ante,  Action,  pi.  58  ;  A* 
gent,  pi.  5 ;  Insurance,  pi.  30.) 

E.  (a)  Half  pay. 

30.  The  King  may  at  any  time 
stop  the  half  pay  of  an  officer.  Mac- 
donald  v.  Steele,  Esq.  and  others, 
Peake,  1 75.     Kenyon,  C.  J.  1 793. 

S.  P.  per  Lord  Kenyon,  in  Flar- 
ty  v.  Odium,  3  T.  R.  681,  2. 

31.  But  a  caveat,  entered  by  the 
regimental  agent,  to  whom  the  of- 
ficer is  indebted,  will  not  justify 
the  detention  of  his  half  pay.  Ibid. 

Ace*  Lidderdale  v.  EKike  of 
Montrose,  4  T.  R.  248  ;  Barwick 
v.  Reade,  1  H.  Bla.  628  ;  Stone  v. 
Lidderdale,  2  Anst.  533. 
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A.  LlABtUTY   OF  FATHER    ON   CON- 
TRACT OF  CHILD. 

B.  Rights  of  father  in  respect  of 

INJURY  TO  CHILD. 


A.  Liability  of  father  on  con- 
tract of  CHILD* 

1.  Where  a  father  allows  his 
son  a  reasonable  sum  for  his  ex- 
penses, he  is  not  liable  for  necessa- 
ries ordered  by  the  son.  Cranlz 
▼.  Gill,  2  Esp.  471.  Kenyon,  C.  J. 
1796. 

And  see  Bainbridge  v.  Picker- 
ing, 2  Bla.  1325 ;  Infant,  A.  (b). 

2.  A  tailor  who  supplies  a 
young  man  with  clothes  to  an  ex- 
travagant extent,  cannot  sue  the 
father  for  any  part  of  his  demand. 
Simpson  v.  Robertson,  I  Esp.  17. 
Kenyon,  C.  J.  1793. 


B.  Rights  of  father  in  respect  of 

INJURY  TO  CHILD. 

(And  see  ante,  Action  on  the  case 

A.  (c).) 

3.  A  father  may  sue  for  the  bat- 
tery of  his  son,  forming  part  of  his 
family  and  living  at  his  house, 
without  evidence  of  service.  Jones 
v.  Brown  and  another,  1  Esp.  217, 
Peake,  233.    Kenyon,  C.  J.  1 794* 

But  see  Gray  v.  Jeffries,  Cro. 
Eliz,  55 ;  Barker  v.  Dennis,  ibid. 
769 ;  Postlethwaite  v.  Parkes,  3 
Burr.  1878  ;  Rennclt  v.  Allcott,  2 
T.  R. 166. 
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(And  see  Attorney,  pi.  10,  n.) 
A.   Liability   of  candidates  for 

EXPENSES  OF  ELECTION. 

B.  Privileges  of  members. 
(a)  Freedom  of  debate 

A.  Liability  of  candidates* 

1  .Sheriff  may  sue  two  parliamen- 
tary candidates  upon  an  express 
joint  promise  to  pay  the  expense  of 
certain  preparations  for  tne  elec- 
tion. Wathen  v.  Sandys  and  an- 
other, 2  Campb.  640.  Lawrence,. 
J.Gloucester,  1811. 

2*  But  sembkj  thai  where  the  na- 
ture of  the  preparations  has  not 
been  previously  settled,  and  no 
joint  contract  has  been  made,  the. 
sheriff  must  sue  each  candidate 
separately  upon  18  Geo.  II.  cap. 
18.  Ibid 

3.  A  candidate  is  liable  for  no 
expenses,  except  such  as  are  impo- 
sed by  statute,  or  by  his  own  con- 
sent, express  or  implied.  Morris 
v.  Burdett,  Bart.  1  Campb.  218. 
Ellenborough,  C.  J.  1 808. 

4.  A  candidate  is  Kable  to  the 
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sheriff  for  his  proportion  of  the  ex- 
pense incurred  in  administering 
(be  oaths  of  allegiance  and  supre- 
macy under  34  Geo*  HI.  cap.  73. 
upon  the  requisition  of  another  can- 
didate, this  statute  not  being  con- 
fined to  county  elections.  Morris 
v.  Burdett,  Bart.  1  Campb.  218. 
Ellenborough,  CJ.  and  K.  B.1808. 

5.  But  a  candidate  for  the  rep- 
resentation of  a  city  or  borough  is 
not  liable  for  hustings  erected  with- 
out his  own  consent  or  that  of  his 
agent.    Ibid. 

6.  Secus,  in  a  county  election 
where  the  candidate  is  made  liable 
by  13  Geo.  II.  cap.  18.  s.  7.  Ibid. 

7.  A.  declares  to  the  sheriff  that 
a  particular  candidate  disclaims  all 
participation  in  the  expenses  of  the 
election,  but  at  the  same  time  re- 
quires tickets  of  admission  to  the 
hustings  for  the  friends  of  that  can- 
didate. The  candidate  is  bound 
by  such  demand  to  contribute  to 
the  expense  of  erecting  the  hust- 
ings.    Ibid* 

8.  In  such  case  proof  that  the 
hustings  have  been  used  by  per- 
sons whose  acts  the  candidate  has 
adopted,  will  be  sufficient  to  make 
him  liable.    Ibid. 

B.  Privileges  or  members.' 
B.  (a)  Freedom  of  debate. 

9.  If  a  member  of  parliament 
publish  in  a  newspaper  a  speech 
delivered  in  the  house,  containing 
slandtffous  charges,  an  information 
for  a  libel  may  be  supported.  The 
King,  on  the  prosecution  of  Ser- 
mon v.  Lord  Abingdon,  1  Esp.  226. 
Ken  yon,  C.  J.  1794. 

10.  A  member  may  be  called 
upon  to  state  in  evidence,  whether 
another  member  took  part  in  a  par- 
ticular debate.  PlunftettV.  Cob* 
bett,5  Esp.  136.  Ellenborough, 
C.  J.  1804. 


1 1 .  But  he  cannot  be  compelled 
to  disclose  what  was  said  by  such 
member.     Ibid. 

12.  If,  however,  he  choose  to 
state  what  passed,  it  will  be  re- 
ceived in  evidence.    Ibid. 
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(And  see  ante,  Attorket,  pi.  29*, 
Gaming,  pi.  10;  Interest,  pi. 
1  j  post,  Wits  ess,  C.  (h). 

A.  What  shall  be  a  farthebship. 

(a)  As-betmeen  the  parties. 

(b)  With  respect  to  sirangtrs. 

(c)  How  proved. 

(d)  Illegal. 

B.  Act   of  co-partner,  is  whit 

cases  bidding. 

C.  Dissolution  of  pa*tk|*ship. 

* 

D.  Pleadings  by  fabtxers. 

(a)  In  actions  by  partners. 

(b)  In  actions  against  partners- 

E.  Proceedings  by  one  partsxr 

AGA1SST  AKQTUER. 


A.  What  shall  be  a  partnership. 

A.  (a)  As  between  the  parlies. 

'"  1.  A  father  on  his  son's  coming 
of  age,  tells  him  that  he  shall  have 
a  share  in  his  business.  The  son 
is  held  out  to  the  world  as  a  part- 
ner, and  acts  m  that  capacity  be- 
tween five  and  six  years-  Upon 
an  issue  out  of  chancery  to  ascer- 
tain the  son's  interest  he  will  not 
be  presumed  to  be  entitled  to  a  moi- 
ety on  account  of  the  indefinite  na- 
ture of  the  agreement,  but  it  *»" 
be  left  to  the  jury  to  Consider  what 
is  a  fair.proportf  on -muter  the  par- 
ticular circmnstitofces  of  the  case. 
Peacock  v.  Peacbck,2  Cfcmpb.  *b* 
Ellenborough,  C.  J.  1809. 
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Bat  Eldon,  C.  wa*not  satisfied 
with  this  decision ;  16  Ves.  56. 

A.  (b)  With  respect  to  strangers* 

2.  An  agreement  between  A. 
the  owner  of  a  lighter,  and  the  man 
who  actually  works  her,  that  the 
latter  shall  receive  one  half  of  the 
grass  earnings  for  his  labour,  does 
not  constitute  a  partnership.  Dry 
v.  Boswell,  1  Campb.  329*  Ellen- 
borough,  C.  J.  1 808. 

3.  But  if  the  parties  agree  to  di- 
vide the  net  profits,  they  are  part- 
ners, and  are  jointly  liable  for  the 
repairs  of  the  lighter.    Ibid* 

4.  And  where  A.  B.  C.  D.  and 
E.  joint  proprietors  of  a  coach,  a- 
grqed,  that  each  should,  horse  the 
coach  one  stage,  and  that  the  gener- 
al profits  should  be  divided  amongst 
Am  in  certain  proportions,  it  was 
held,  that  the  proprietors  were 
jointly  liable  for  hay  ordered  by 
A.  for  the  use  of  his  own  horses, 
kept  for  working  the  stage  allotted 
to  him  under  the  agreement.  Bar- 
ton v.  Hanson  and  others,  2  Camp. 
07.  Macdonald,  C.  B.  Maidstone, 
1809. 

But  the  court  of  C.  P.  granted  a 
new  trial,  it  appearing  that  what 
had  been  called  a  division  of  pro- 
Jits,  was  merely  a  division  of  the 
gross  proceeds  in  proportion  to  the 
number  of  miles  worked  by  each 
proprietor.  Barton  v.  Hanson  and 
others,  2  Taunt.  49. 

5.  Where  A.  B.  C.  and  D.  are 
partners  in  a  coach-concern,  but 
A.  provides  the  coaches  at  3d.  per 
mile,  A.  alone  is  responsible  for 
repairs  done  to  the  coach  by  a  per- 
son conusant  of  this  arrangement, 
although  the  names  of  all  four  ap- 
pear on  the  coach*     Htard  and 

•  Jones,  v.  Bigg,  Fleet,  and  Forder. 
Holroyd,  J.  Winchester  Spring  As- 
sizes, 1819. 
6*  But  the  parties  are  jointly  Ii- 
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able  to  a  passenger  or  a  person 
who  sends  goods*  Ibid*  and  Wa- 
land  v.Elkins,  1  Stark.  272.  Gibbs, 
C.J.  1816. 

7.  The  owner  of  cattle  agrees 
with  a  grazier,  that  the  latter  shall 
receive  one  half  of  what  the  cattle 
sell  for  above  20h  after  being  fat- 
tened on  his  land.  This  is  merely 
a  mode  of  paying  for  the  pasture; 
it  creates  no  partnership.  Wish  V. 
Small,  1  Campb.  331,  n.  Thomp- 
son, B.  Exeter,  1808. 

Ace*  Benjamin  v.  Porteus,  2  H. 
Bl.  59a    Sed  vide  Appendix,  1IL 

8.  A«  and  B.  carry  on  business 
together  as  attorneys.  A.  is  liable 
*q  the  penalty  for  not  entering  his 
certificate,  though,  by  a  private  ar- 
rangement, A.was  to  derive  no  ben- 
efit from  the  suit  Edmonson,  qui 
tarn,  v.  Davis,  one,  &c.  4  Esp.  14. 
Kenyon,  C.J.  1801. 

9.  A*  B.  and  C.  were  partners 
as  waggoners ;  the  partnership  was 
for  the  whole  concern,  but  by  un- 
der agreement  amongst  themselves, 
the r  horsed  the  waggon  severally, 
and  provided  servants, &c.  for  dis- 
tinct portions  of  the  route.  Held, 
that  A.  and  B.  are  liable  for  dam- 
age done  by  a  waggoner  employed 
and  paid  by  C.  alone.  Wafand  v. 
Eikins,  1  Stark.  273.  Holt,  257. 
Gibbs,  C- J.  1816. 

A*  (c)  How  proved* 

10.  A  particular  transaction  be- 
ing under  discussion,  A«  acknowl- 
edges himself  to  be  a  partner  with 
B.  A.  is  not  bound  by  a  contract 
unconnected  with  this  transaction. 
De  Berkom  v.  Smith  and  Mrwis,  I 
Esp.  39.    Kenyon,  C.  J.  1793* 

And  see  Matthews,  expefrt^ZV* 
&  B.  1 25 ;  Parker  v.  Barken  1  T. 
&B.  d. 

11.  But  if  A»  represent  himself 
publicly  as  the  partner  of  B.  b* 
wilt  be  bound  by  a  contract  ttfieoft- 
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nected  with  the  real  object  of  the 
partnership.    Ibid. 

12.  To  charge  two  persons  as 
joint  purchasers  of  a  cart,  an  en- 
try or  such  cart  in  the  tax-gather- 
er's book,  as  the  property  of  both, 
is  not  evidence  without  shewing 
that  the  parties  authorized  the  en- 
try. Weaver  v.  Prentice  and, 
Pratt,  1  Esp.  369.  Kenyon,C«  J. 
1795. 

13.  The  unsigned  entry  in  the 
office  for  licensing;  stage  coaches 
is  not  evidence  mat  the  persons 
named  in  the  licence  are  the  own- 
ers. Strother  v.  Willan,  and  oth- 
ers, 4  Campb.  24.  Gibbs,  C.  J. 
1814. 

14.  And  an  entry  made  at  the 
custom-house  (qu«  excise  office,  35 
Geo.  III.  cap- 1 13«  sect..  7),  by  A. 
in  the  names  of  A.  and  B.  as  deal* 
ers  in  *"beer,  is  merely  prima  facie 
evidence  of  partnership  even  as 
against  A.  Ellis  and  another  v. 
Watson  and  bthers,  2  Stark*  453. 
Abbott,  C.  J.  1818. 

15.  But  in  any  proceedings  by 
the  crown  it  would  be  conclusive. 
ibid. 

And  see  ante,  Evidencx,  pi.  97, 
98,  99 ;  post,  Ship,  G. 

16.  To  charge  A.  and  B.  as  part- 
ners, the  record  of  an  issue  direct- 
ed out  of  the  exchequer,  to  try  the 
fact  of  the  partnership  in  a  suit  be- 
tween A.  and  B.,  is  evidence. 
Whatley  v.  Menheim  and  Levy,  2 
Esp.  608.    Kenyon,  C.  J.  1797. 

17.  Evidence  which  establishes 
a  partnership  as.  between  the  par- 
ties and  third  persons,  will  raise  a 
presumption  that  they  are  partners 
%nter$t*    Peacock  v.  Peacock,  2 

. .  Campb*  45.    Ellenborough,  C.  J. 

16.  A  person  who  suffers  his 
.name  to  appear  in  a  firm,  is.  liable 
ibrthe  engagements  of  the  house, 
although  he  have  no  share  in  the 


profits  of  the  trade*  Guidon  v, 
Robson,  2  Campb.  302*  Ellen- 
borough,  C.J.  1809. 

19.  But  he  is  not  liable  to  par- 
ties who  have  notice  of  the  circum- 
stances. Alderson,  v.  Pope,  1 
Campb.  404,  n.  Ellenborough, 
C.  J.  1808. 

And  see  Teed  v.  El  worthy,  14 
East,  214,  and  cases  there  cited. 

20.  Bills  drawn  upon  A.  and  Co. 
are  accepted  by  B.  in  the  name  of 

A.  and  Co.  This  is  evidence  to 
charge  B.  as  partner.  W.  Spencer 
v.  Billing  3  Calnpb.  312.  Ellen- 
borough, C.J.  1812. 

21.  And  it  may  be  shewn  that 
bills  have  been  invariably  accepted 
in  this  manner  without  producing 
them.    Ibid. 

22.  But  if  the  mode  of  dealing 
vary,  the  bills  must  be  produced./* 

23.  A  father  who  holds  out  to 
the  world  tbat  his  infant  son  is  his 
partner,  may  call  the  son  to  dis- 

Erove  the  partnership,  in  an  action 
rought  hj  himself  alone.  GIob* 
sop  v.  Colman  and  others,  1  Stark. 
25.    B.R.T.T.  1815. 

24.  In  an  action  against  A.  and 

B.  wherein  A.  pleads  and  B.is 
outlawed,  a  letter  from  B.  admit- 
ting the  partnership  is  admissible. 
Sangster  v.  Mazarredo  and1  others, 
1  Stark.  16 1.  Ellenborough,  C. 
J.  1816. 

25.  To  prove  that  A.  and  B.  are 
partners,  it  is  sufficient  to  shew  tbat 
they  have  acted  as  such,  although 
the  partnership  may  have  beencoi* 
tracted  by  deed.  Alderson  v.  Clay, 
1  Stark. 406.  Ellenbor.  C.J.  1818. 

A.  (d)  Illegal 

26.  A  bottomry  bond  made  to 
two  persons  is  void  under  6  Geo.  I* 
cap.  18.S.12.  although  they  are 
also  general  partners.  Evirth  v. 
Blackburne,  2  Stark.  66.  Ellen- 
borough, C.J.  1817. 
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27.  And  an  insurance  effected 
on  such  an  interest  cannot  be  en- 
forced.   Ibid. 


B.  Act  or  co-partner,  in  what  ca- 
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28.  A.  a  partner  with  B.  and  C. 
draws  a  bill  in  blank  in  the  part- 
nership firm,  payable  to  their  or- 
der, and  delivers  it  indorsed  to  a 
clerk  to  be  filled  up  for  the  use  of 
the  firm  as  the  exigencies  of  busi- 
ness may  require,  according  to 
their  course  of  dealing.  A.  dying, 
and  the  surviving  partners  assum- 
ing a  new  firm,  die  clerk  fills  up 
the  bill,  inserting  a  date  prior  to 
A.'s  death,  and  sends  it  into  circu- 
lation. The  surviving  partners 
are  liable  to  a  bond  fide  indorsee, 
although  no  part  of  the  value  come 
to  their  hands.  Usher  and  anoth- 
er v.  William  Dauncey  and  others, 
4  Camph.  97.  Ellenborough,  C. 
J.  1814* 

And 'the  court  of  K.  B.  refused 
to  set  aside  the  verdict.    IbuL 

S.  C.  not  S.  P.  4  M.  &  S.  94. 

29.  Though  one  part  owner  of  a 
ship  has  no  implied  authority  to  in- 
sure on  account  of  the  rest,  yet,  if 
they  be  also  partners,  an  order  to 
insure  given  by  one  renders  all  lia- 
ble. Hooper  and  another  v.  Lus- 
by  and  others,  4  Campb.  06.  El- 
len borough  C.  J.  1 8 1 4. 

SO.  Where  one  partner  clandes- 
tinely draws  and  accepts  a  hill  in 
the  name  of  the  firm,  partly  for  a 
demand  which  the  payee  has  a- 
eainst  the  partnership,  and  partly 
for  his  own  debt,  the  payee  in  an 
action  against  all  the  partners,  can 
only  recover  upon  the  former  part 
of  the  consideration  ;  though  mon- 
ey be  paid  into  court  on  the  count 
on  the  bill.  Barber  v.  Backhouse 
and  others,  Peake,  61.  Kenyon, 
C.J.  1791.  Post,  pi.  41,2,3,  4. 

31.  A.  andB.  trade  under  the 


firm  of  A#  and  Co. ;  A.  and  C.  like- 
wise trade  under  the  same  firm ; 
B.  is  liable  upon  a  bill  issued  byA. 
in  the  name  of  the  firm,  though 
drawn  with  reference  to  the  con* 
cern  carried  on  .exclusively  by  A. 
and  C.  Baker  and  others  v. 
Charlton,  Peake,  80,  Kenyon ,  C. 
J.  1791. 

32.  One  partner*  with  the  privi- 
ity  of  his  co-partner,  draws  bills  on 
the  firm  in  favour  of  A.  who  ad* 
vancethis  amount,  which  is  applied 
to  partnership  purposes.  A.  may 
sue  both  partners  tor  money  lent, 
or  money  had  and  received,  though 
they  are  not  jointly  liable  on  the 
bill,  it  not  having  been  accepted* 
Denton  and  others  v.  Rodie  and 
another*  3  Campb*  493.  Ellen* 
borough,  C.  J.  1813. 

And  «ee  Shirreff  v.  Wilkes,  1 
East,  48 ;  Swan  v.  Steele,  7  East, 
210 ;  S.  Q  8  Smith,  109 ;  ex  part* 
Bonbonus,  8  Ves.  642;  tx  part* 
Gordon,  15  Yes.  386;  Jacaud  v. 
French,  1 2  East,  322 ;  Ridley  v. 
Taylor,  13  East,l  75 ;  Emly  v.Lye, 
15  East,  10;  Pothier  TraUe  du  Con 
trat  de  Societe,  chap.  .$.  num.  92* 
it  seq.  post,  pi.  40, 58, 59,  60. 

33.  A  biu  is  delivered  to  A.  and 
B.  to  be  discounted ;  B.  after  the 
bankruptcy  of  A.  transfers  the  bill 
to  C  an  innocent  indorsee.  The 
plaintiff  was  allowed  to  recover, 
with  liberty  to  move.  Ramsbo* 
tham  and  others  v.  Cator,  1  Stark. 
228.    Ellenborough,  C.  J.  1816. 

34.  One  partner  has  no  implied 
authority  to  bind  another  by  a 
guarantee  of  the  debt  of  a  third 
person  given  in  the  name  of  the 
firm.  Duncan  v.  Lowndes  and 
Bateman  (Bateson,)  3  Campb.478. 
Ellenborough,  C.J.  1813. 

35.  But  a  subsequent  parol  ac- 
knowledgment is  evidence  of  such 
an  authority.    Ibid. 

N.  The  4th  section  of  the  stat- 
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ute  of  frauds  does  not  require  the 
Agent  to  be  authorised  m  writing. 

36.  A.  draws  and  indorses  a  bill 
in  blank  in  the  firm  of  A.  B.  and  C 
for  the  purpose  of  raising  money 
for  the  partnership.  The  bill  is  fil- 
led up  and  negotiated  by  a  clerk 
after  the  death  of  A. ;  6.  and  C. 
are  liable  to  a  bond  fide  holder. 
Usher  and  another  v.  William 
Dauncey  and  others,  4  Campb.  97, 
Ellenborough,  C.  J.  1 8 1 4. 

37.  A  dormant  partner  may  be 
toade  a  co-defendant  with  the  par- 
ty who  made  the  contract.  Gret- 
lier  v.  Neale  and  others,  Peake, 
146.  Kenyon,  C.  J.  1792. 

39.  If  the  defendant  call  a  wit- 
ness to  prove  that  the  goods  for 
which  the  action  is  brought,  were 
furnished  on  the  credit  and  for  the 
use  of  the  latter,  the  plaintiff  can- 
not, by  merely  suggesting  that  the 
witness  is  a  partner,  render  him  in- 
competent Birt  v.  Hood,  1  Esp. 
80.  Kenyon,  C.  J.  1 T9S. 

39.  But  if  it  be  admitted  that  he 
is  a  partner,  he  cannot  be  examin- 
ed even  to  charge  himself  without 
a  release  from  the  defendant. 
Young  v.  Bairner,  1  Esp.  21,  and 
103.  Kenyon,  C.J.  1794. 

40.  Money  borrowed  on  the 
partnership  account,  by  one  part- 
ner, for  the  purpose  of  defraying 
his  expenses  whilst  transacting  the 
business  of  the  house,  is  a  charge 
upon  the  whole  firm.  Rothwell 
v.  Humphreys  an<j  Howell,  1  Esp. 
406.    Kenyon,  C.  J.  1 795. 

And  see  Dig.  17, 2,  12 ;  ibid.  17, 
2, 52,  4  ;  Aid.  17,  2,  61  ;  Pothier, 
~Traite  du  ContratdaSociete,chap. 
7.  num.  127,  8. 

^  41.  Where  one  partner  clandes- 
tinely indorses  in  the  name  of  the 
firm,  an  indorsee  with  notice  cannot  I 
recover  in  a  joint  action.  Arden  v. 
Sharpe  and  Gilson,  2  Esp.  524. 
Kenyon,  C.J.  1797. 


42.  A*  draws  a  bill  in  the  firm  of 

A.  and  B.  to  the  order  of  C.  in  sat- 
isfaction of  a  debt  due  from  A.  to 
C.  who  has  no  notice  of  the  non- 
concurrence  of  B.  C.  cannot  re- 
cover against  A.  and  B.  Green  v. 
Deakin  and  others,  2  Stark.  347. 
Ellenborough,  G.  J.  1818. 

And  see  Shirreff  v.  Wilkes,  1 
East,  48 ;  Ridley  v.  Taylor,!  3  East, 
175,9. 

43.  But  a  bill  drawn  on  a  firm 
and  accepted  by  one  partner  in  bis 
own  name,  binds  the  partnership 
in  the  hands  of  a  bond  fide  indorsee, 
though  the  consideration  for  the  ac- 
ceptance be  a  separate  debt.  Wells 
v.  Masterman  et  alt.  2  Esp.  731. 
Kenyon,  C.  J.  1 799. 

44.  The  drawing  and  accepting 
of  such  bill  being,  however,  a 
fraud  upon  the  other  partners,  it  is 
void  in  the  hands  of  the  drawer. 
Ibid. 

45.  Where  one  joint  trader  buys 
goods,  and  instead  of  bringing  them 
to  the  shop  converts  them  to  bis 
own  use,  the  partnership  k  liable ; 
unless  the  seller  were  privy  to  tbe 
fraud.  Bond  v.  Gibson  and  Jeph- 
son,  1  Campb.  185.  Ellenborough, 
C.  J.  1808. 

And  see  Willettv.  Chambers, 
Cowp.  814;  D.  17,2,  74. 

46.  A.  advances  money  to  B.  on 
a  note  drawn  by  him  in  the  firm  of 

B.  and  C.  after  notice  from  C.  that 
be  will  not  be  answerable  for  B.'s 
engagement.  A.  cannot  recover 
in  a  joint  action,  though  the  money 
appear  to  have  been  applied  to 
partnership  purposes.  Lord  Gal- 
way  v.  Matthew  and  Smithson,  1 
Campb.  403.    Ellenborough,  C.  J. 

47.  A.  being  indebted  to  B.  and 

C.  as  partners,  allows  the  amount 
upon  the  settlement  of  a  private  ac- 
count between  himself  and  C.  and 
takes  a  receipt  from  C.  for  the  part- 
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nersbip  demand ;  this  is  a  good  dis- 
charge.   Henderson  and    Smith 
v.  Wild,  2  Campb.  561.    Ellen- 
borough, C.  J.  1811. 
Ana  see  Appendix. 

48.  But  if  after  an  advertisement 
in  the  gazette,  announcing  a  disso- 
lution of  the  partnership  between 
B.  and  C.  and  requiring  debts  to 
be  paid  to  the  former  only,  such  a 
receipt  be  given  by  C.  dated  be- 
fore the  dissolution  of  partnership, 
it  is  fraudulent  and  void.    Ibid. 

And  the  court  ofK.  B.  refused 
a  rule  to  set  aside  a  verdict,  found 
for  the  plaintiffs  in  conformity  to 
his  lordship's  direction.     BnJL 

49.  One  partner  possesses  no 
general  authority  under  a  power  of 
attorney  granted  to  his  co-part- 
ner. Edmiston  v.  Wright,  Bart,  f 
Campb.  88.  Ellenborough,  C.  J. 
1807. 

And  see  Parker  v.  Kell,  1  Salk. 
96 ;  S.  C.  1  Lord  Ravm.  668 ; 
Comber's  case,  9  Ca.  Rep.  76  a  ; 
Warner  v.  Hargrave,  2  Roll.  Rep. 
993  ;  2  Ch.  cases,  209. 

50.  A.  and  B.  are  partners ;  A. 
rives  notice  to  a  creditor  not  to  de- 
liver goods  without  A.'s  concur* 
rence.  To  recover  for  goods  sold 
after  this  notice,  it  must  be  to  shew 
that  A.  adopted  the  sale  or  deriv- 
ed benefit  from  the  delivery.  Wil- 
lis v.  Dyson,  1  Stark.  164.  Ellen- 
borough,  C.  J.  1816. 

C.  Dissolution  or  partnership. 

51.  General  notoriety  of  the  dis- 
solution of  a  partnership  is  not  suffi- 
cient to  discharge  the  seceding 
partner  from  after-made  contracts, 
where  no  notice  has  been  inserted 
in  the  gazette.  Graham  and  an- 
other v.  Thompson  and  another, 
Peake,  42.    Kenyon,  C.  J.  1 79 1 . 

52.  i  And  with  respect  to  persons 
who  have  dealt  witn  the  firm,  an 
advertisement  in  the  gazette  is  not 


sufficient  Notice  should  be  sent 
to  them  individually.  Graham  v. 
Hope,  Peake,  154.  Kenyon,  C. 
J.  1792. 

And  seel  Siderf.127. 

53.  Where  there  have  been  no 
previous  dealings,  an  advertise- 
ment in  the  gazette  is  presumptive 
evidence  of  notice.  Godfrey  v. 
Turn  bull  and  another,  1  Esp.  371. 
Kenyon,  C.J.  1795. 

54.  From  another  report  of  the 
same  case,  however,  it  would  seem, 
that  the  jury  were  directed  to  con- 
sider the  point  merely  with  refer- 
ence to  the  probability  of  the  plain- 
tiff's having  seen  the  gazette,  put- 
ting it  on  the  same  footing  as  any 
other  newspaper.  It  appears  also, 
that  the  plaintiff  received  the  note 
immediately  from  the  fraudulent 
partner.  Godfrey  v.  Macauley 
and  another,  Peake,  1 55,  n.  Ken- 
yon, C.  J.  1 795. 

55.  And  it  seems  to  have  been 
held  that  notice  in  the  gazette  is  in 
no  case  sufficient,  unless  from  oth- 
er circumstances  the  jury  infer  that 
the  party  saw  the  gazette.    Ibid. 

56.  But  proof  that  the  plaintiff 
habitually  takes  in  a  certain  news- 
paper,  is  evidence  to  goto  the  jury 
that  the  plaintiff  had  notice  of  a 
dissolution  of  partnership  announ- 
ced in  such  paper.  Jenkins  v. 
Blizard  and  another,  1  Stark.  418. 
Ellenborough,  C.  J.  1816. 

57.  Notice  by  a  partner  that 
the  partnership  "  has  been  dissol- 
ved," is  evidence  of  the  dissolution 
as  against  him,  although  the  part- 
nership articles  require  a  dissolu- 
tion by  deed.  Doe  d.  Waithman 
v.  Miles,  1  Stark.  181.  Ellenbor- 
ough, C.  J.  1816. 

58.  Upon  the  dissolution  of  the 
partnership  between  A.  and  B«, 
the  latter  is  entrusted  with  the  set- 
tlement of  affairs.  He  cannot  in- 
dorse, in  the  name  of  the  firm,  a  se- 
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ctfrity  which  formed  part  of  the 
joint  effects.      Abel  and  another 
.  v.  Sutton,  3  Esp.  108.   Kenyon,C. 
J.  1 800. 

S.  P.  Kilgourv.'Finlayson,  1  H- 
Bl.  155. 

59.  Nor  would  A.  be  liable 
though  the  money  obtained  upon 
negotiating  the  security  had  been 
applied  in  liquidation  of  the  part- 
nership debts.    Ibid. 

S.  P.  Kilgour  v.  Finlayson,  1 
H.  Bl.  155. 

60.  And  sembk,  that  A*  would 
not  have  been  liable  upon  such  an 
indorsement,  though  made  whilst 
the  partnership  subsisted,  if  the  se- 
curity had  not  been  negotiated  un- 
til after  the  dissolution.    Ibid. 

451.  A  person  who  retires  from 
a  partnership  without jriving  notice 
in  the  gazette,  and  sutlers  his  name 
to  remain  in  the  firm,  is  liable  for 
the  engagements  of  the  firm,  with 
a  party  whose  dealings  began  sub- 
sequently to  the  dissolution  of  part- 
nership, provided  he  had  no  notice 
of  the  circumstances.  Parkin  v. 
Carruthers  et  alt.  3  Esp.  248.  Le 
Blanc,  C.  J.  1800. 

62.  But  where,  after  notice  of 
dissolution,  published^  the  gazette, 
and  sent  round  to  the  proper  par- 
ties, one  of  the  partners  carries  on 
business  under  the  old  firm,  the  se- 
ceding partners  are  not  bound  to 
apply  for  an  injunction  4  nor  are 
they  liable  to  a  party  who  was  ig- 
norant of  the  dissolution  of  partner- 
ship, unless  it  appear  that  they 
have  interfered  in  the  business  or 
authorized  the  use  of  their  names. 
Newsonc  v.  W.  Coles,  GL  Coles, 
and  C.  Coles,  2  Campb.  €  1 7.  El- 
lenborough, C.  J.  1811. 

63.  An  alteration  in  the  printed 
cheques  is  a  sufficient  notice  of  a 
change  in  the  firm  of  a  banking- 
house  to  customers  who  have  used 
the  new  cheques.      Barfoot  and 


others  v.  Goodall  and  others,  S 
Campb.  147.  Ellenborough,  C. 
J,  1811. 

64.  A  notice  of  the  dissolution 
of  a  partnership  constituted  bj 
deed  is  sufficient  evidence  of  the 
dissolution  as  against  the  parties 
signing  it.  Doe  d.  Waithman  and 
others  v.  Miles,  4  Campb.  373, 
Ellenborough,  C.  J.  1816. 

65.  Where  the  minute  for  ad- 
vertising a  dissolution  of  partner- 
ship in  the  QazetU,  sigped  by  the 
parties  and  attested,  is  produced  as 
evidence  of  an  actual  dissolution,  it 
requires  an'agreement  stamp.  May 
v.  *Smfth,  1  Esp.  283.  Kenyop, 
a  J.  1795. 

66.  A  dormant  partner  whose 
name  has  never  been  announced, 
mav  withdraw  from  the  concern 
without  making  the  dissolution  of 
partnership  publicly  known.  Ev- 
ans v.  Drummond,  4  Esp.  89. 
Kenyon,  C.  J.  1801. 

C  7.  But  if  the  acting  partner  state 
the  existence  of  the  partnership 
to  a  party  who  deals  with  the  firm, 
the  dormant  partner  is  liable  until 
such  party  has  notice  of  the  disso- 
lution.   Ibid* 

68.  Although  the  communiratioa 
were  made  after  the  partnership 
had  in  fact  ceased.    Ibid. 

69.  The  plaintiff  is  privy  to  as 
intention  of  A.  and  B.  to  dissolve 
their  partnership,  which  is  in  the 
course  of  execution.  In  an  action  . 
founded  upon  a  supposed  subse- 
quent partnership  transaction,  the 
plaintiff  must  shew  that  the  inten- 
tion was  abandoned.  Paterson  v. 
Zachariah  and  Arnold,  1  Stark. 
7 1 .    Ellenborough,  C.  J.  1 8 1 5. 

70.  Where  A.  and  B.  give  their 
acceptance  for  goods  furnished  on 
their  joint  credit,  and  after  a  disso- 
lution of  partnership,  the  holder 
and  vendor  take  the  separate  bill 
of  A.  as  a  renewal  of  the  former 
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hill,  B.  is  discharged.  I6id,and 
Reed  v.  White  and  others,  5 
Esp.  122.  Ellen  borough,  C.  J. 
1804.  Smith  v.  De  Silva,  Cowp. 
469. 

71.  Stcus,  where  the  separate 
bill  is  given  merely  as  a  collateral 
security*  Bedford  v.  Deakin,  2 
Stark.  178.  Ellenborough,  C.  J. 
1817.    2B.&A.  210. 

72.  A  partnership  created  by 
articles  not  under  seal,  which  con- 
tain an  agreement  for  a  partner- 
ship deed,  may  be  dissolved  at 
pleasure.  Rackstraw  v.  Imber, 
Holt,  368*     Gibbs,  C.  J.  1816. 

73.  Where  an  account  is  taken 
at  the  dissolution  of  a  partnership, 
assumpsit  will  lie  for  the  balance, 
without  an  express  promise.  Rack- 
straw  v.  Imber,  Holt,  368.  Gibbs, 
C.  J.  1816. 

D.  Pleadings  by  partnebs. 
D.  (a)  Inactions  by  partners. 

74.  Assumpsit,  by  partners  hold- 
1  ers  of  bilk  indorsed  in  blank,  and 

held  that  it  is  unnecessary  to  prove 
their  partnership,  or  any  joint  title. 
Rordasnz  and  another  v.  Leach,  1 
Stark.  446.  Ellenborough,  C.  J. 
1816. 

75.  An  after-taken  partner  can- 
not sue,  though  by  the  articles  of 
partnership,  he  is  to  have  a  share 
mpast  transactions.  Wilsford  et 
alt.  v.Wood,  1  Esp.  182.  Ken- 
jon,C.  J.  1794. 

S.  P.  Dig.  17,  2,  3.  And  see 
Young  v.  Hunter,  4  Taunt.  582. 

76.  The  nonjoinder  of  a  dor- 
mant partner,  as  a  co-plaintiff  is  no 
ground  of  nonsuit.  Leveck  and 
Pollard  v.  Shaftoe,  2  Esp,  468. 
Kenyon,C.  J.  1796. 

S.  P.  Lloyd  y.  Archbowle,  2 
Taunt.  324  $  Mawman  v.  Gillett, 
*i£  325,  n. 

N.  And  qu.  whether  making  the 


dormant  partner  a  co-plaintifii 
would  not  have  been  a  misjoinder! 
vide  diet,  per  Mansfield,  C.  J.  2 
Taunt.  327. 

And  see  Lucas  v.  De  la  Cour»  1 
M.  &  S.  249;  Matthews,  ex  parity 
3V.&B.  125. 

77.  Although  the  dormant  partr 
ner.be  joined,  the  defendant  may 
set  off  a  debt  owing  to  him  from 
the  ostensible  partner  only.  Sta- 
cey  Ross  et  alt.  v.  Decy,  2  Esp, 
469,  n.    Kenyon,  C.  J.  1 789. 

S.  C.  7T.R.361,n. 

78.  A  surviving  partner  may  de« 
clare  generally  upon  a  contract  en- 
tered into  with  him  and  his  deceas- 
ed partner,  as  upon  a  contract 
made  with  himself  alone.  Ditch- 
burn  v.  Sprackliu,  and  others,  5 
Esp.  31.  Ellenborough,  C.  J. 
1803. 

Ace.  Read's  case,  Savile  92,  pL 
171 ;  Co.  LitL  37  b  ;  Brereton  et 
ux.  v.— Noy's  Ren.  135;  2  Vin. 
Abr.  Actions  (Joinaer).  Dd.  pi.  16 ; 
Hyat  v.  Hare,  Comberb.  383,  re- 
cognized 2  T.  R.  479 ;  Richards 
v.  Heather,  1  B.  &  A.  29. 

Cont.  2  Wms.  Saund.  121.  n.  1 ; 
2  M.  <fr  S.  25.  per  Le  Blanc,  J. 

Contra  as  to  declaration  against 
a  surviving  partner.  Tissard  v. 
Warcup,  2  Mod.  279,  280 ;  Spald- 
ing v.  Mure,  6  T,  R.  363, 5 ;  Com. 
Dig.  Abatement,  F.  8. 
.  And  see  1  Wms.  Saunders,  291, 
f,  g;  Green  way  v.  Hornblow,  Har- 
dres,  221 ;  F.  N.  B.  556,  Note  b; 
Holdwich  y.  Chafe,  Aleyn,  41 ;  5 
Yes.  295  ;  post,  Variance. 

N.  A  surviving  feoffee  may 
plead  a  feoffment  to  himself,  with- 
out naming  his  jttnt  feoffee,  Co. 
Lit.  185;  ibid.  37  b;  1  Tho.  Co. 
Lit.  609,  749;  F.  N.  B.  219,  B; 
Harrison  v.  Belsey,T.  Raym.  413. 

79.  But  a  surviving  lessor  can- 
I  not  recover  on  a  count  for  use  and 

occupation  in  which  his  deceased 
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co-lessor  is  not  named.  Lazarus 
v.  Simmonds.  Abbott,  J.  London, 
6  May,  1818,  MSS. ;  S.  C.  by  the 
name  of  Israel  v.  Simmons,  2  Stark* 
356. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit,  on  the  ground 
that  the  plaintiff  should  either  have 
declared  as  surviving  lessor,  or 
have  stated  that  the  defendant  was 
indebted  to  the  plaintiff  for  use  and 
occupation  by  the  sufference  of 
plaintiff  and  of  the  deceased.    Ibid* 

Ace*  per  Lattleton,  M.  14,  E.  4. 
fo.  1,  pi.  5;  S.  P.  Anno  8,  E.  2. 
Itin.  Can.  Fitz.  Entre,  77. 

80.  A*  and  B.  are  joint  tenants 
of  a  farm  and  stock.  4*'*  interest 
in  the  stock  is  taken  in  execution 
and  sold  to  C.  Held,  that  C. 
stands  in  the  shoes  of  A.  and  can- 
not maintain  an  action  for  money 
had  and  received  against  B.  who 
tells  the  whole  stock.  Leigh,  gent. 
v.  Bradford.  Abbott,  J.  Devon 
Spring  Assizes.  1818. 

D.  (b)  In  actions  against  partners. 

81.  An  attorney  is  not  culpable 
in  neglecting  to  file  a  plea  of  non- 
joinder in  abatement  expressly  for 
delay.  Johnson,  gent.  v.  Alston, 
1  Campb.  1 76.  Ellenborough,  C. 
J.  1808. 

E.  Proceedings  bt  one  partner 

AGAINST  ANOTHER. 

82.  Ejectment  on  the  demise  of 
one  copartner  againstanother,  after 
dissolution  of  partnership,  for  a 
house  agreed  to  be  occupied  by 
the  partners  during  its  continuance, 
lies  without  notice  to  quit.  Doe  d. 
Waithman  v.  Miles,  1  Stark.  181. 
Ellenborough,  C.  J.  1 8 1 6. 

And  see  ante,  Action,  E.  (a). 

83.  A.  and  B.  being  partners,  a 
bill  is  indorsed  to  A.  in  respect  of 
a  particular  partnership  transac- 
tion.    A.  indorses  it  19  B.  who 


indorses  over,  and  promises  A.  that 
if  the  latter  will  lake  up  the  bill 
when  dishonored,  he  will  pay  him 
one  half  of  the  amount.  This  is 
not  such  an  insulated  transac- 
tion as  will  entitle  A.  to  maintain 
assumpsit  against  B.  Robson  v. 
Curtis,  1  Stark.  78.  Ellenborough, 
C.  J.  1815. 

PATENT. 
A.  Description  of  the  invehtior 

IN  THE  LETTERS   PATENT. 

B.  Form  or  specification. 
C.  Inrolment. 


A.  Description  or  the  inventioa 

IN  THE  LETTERS     PATENT. 

1.  A  patent  "for  an  improved 
method  of  lighting  cities,  towns, 
and  villages,"  is  too  general,  where, 
from  the  specification,  it  appears 
that  the  invention  consists  merely 
in  the  improvement  of  an  old  street 
lamp*  Lord  Cochrane  v.  Sroet- 
hurst,  1  Stark.  308.  Le  Blanc,  J. 
1815. 

B.  Fork  or  specification. 

2.  A  patent  is  void,  if  the  speci- 
fication omit  an  ingredient  used  by 
the  inventor  for  expediting  the 
process.  Wood  and  others  v. 
Zimmer  and  others,  Holt,  68. 
Gibbs,  C.J.  1815. 

3.  Or  if  the  article  has  been  pub* 
licly  sold  by  the  inventor  before 
he  obtained  his  patent.    Ibid. 

4.  Where  a  patent  is  obtained 
for  an  improvement^  a  specification 
not  distinguishing  what  is  new 
from  what  is  old,  is  bad.  Macfar- 
lane  v.  Price,  1  Stark.  199.  EU«- 
borough,  C.  J.  1810. 

But  see  Harmer  v.  Playo** 
1 1  East,  101 ;  Bovill  v.  Moore,  2 
Marshall,  21 U 
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5.  And  although  an  investor  in- 
troduce a  new  or  extend  an  old 
principle,  yet,  if  his  specification 
be  limited  to  the  old  principle,  the 
patent  is  void.  R.  v.  Coder,  1 
Stark.  354.  Ellenborough,  C.  J. 
1816,    Post.  Penal  Action,  jjI.  16. 

C.   ISROUCIKT, 

6.  A  proviso  that  a  specification 
jhall  be  inrolled  within  one  ealen« 
dar  month  next  afttr  the 'date, 
which  is  the  10th  May,  is  satisfied 
by  an  inrolment  on  the  10th  of 
June.  Watson  v.  Pears,  2  Campb. 
294.     Ellenborough,  C.  J.  1809. 

S.  P.  Thomas  v.  Topham,  Dyer, 
518,  b;  Anon,  (but  S.  C.)  P. 
Moore,  40  ;  Clayton's  case,  5  Co* 
1,  b. 


PAUPER, 

(And  see  ante,  Gam*,  pi.  8.) 

1.  Where  a  servant  in  husband- 
ry is  seized  with  a  sudden  and  dan* 
gerous  illness  in  a  distant  parish, 
the  overseers  of  that  parish,  are 
bound  to  support  him*  Simmon* 
v.  Wiltnott  and  others,  3  Esp.  91* 
Eldon,C.J.  1800. 

3.  And  a  stranger  who  takes 
fare  of  the  pauper,  without  the  in- 
terference of  toe  parish  officers, 
may  recover  from  tnenj  the  money 
be  expends.    Ibid* 

And  see  Atkins,  v,  Banwell,  2 
East,  505  ;  Weonall  v.  Adner,  3 
Bos.  &  Pul.  347,  9 ;  a  NoL  Pi* 
340.  ConU  12.  Yin,  Abr.  Ev> 
deuce,  (I.  b.  1 1.)  pL  92  \  Ante, 
Mm*a  a*»  smvAKTfA*  (b). 
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(And  s*e  AtrbwreY,  A.;  Mist*- 
MttfHOR,  pf.  43  j  No5*MsrpcHC£: 
PiAcnqs,  H.) 
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A.  Casks  ppow  puencrufla  *U> 

urn. 

(a)  5  £/tr,  cap.  4, 
lb)  5  Eliz  cap.  9. 
(c)  13  &  14  dr.  2.  c.  15.  |. 
12. 


(g)  32  Geo.  II.  cop,  28, 
(E)  14  Geo,  III.  *p.  49. 
(l)  14  Geo. III.  cap.lB.  $.  67, 
(k)  22  Geo.  III.  cap.  47. 
(1)  28  Geo.  III.  cap,  52. 
»  29  Geo.  ///•  cap%  26.  s.  13. 
vn)  37  Geo.  III.  cap*  73. 
(o)  3d  Geo.  III.  cap.  ?  1-  *•  2, 
(p)  49  Gto.  Ill,  cftp.  120.  *  6, 

B,   PvEA0Oiasr    . 

C  E\'lM*Cfc 


t 


A.   Casks   too*  p&lwsvijul  st\ 

'ftTTKS. 

A.  fo)  &lMEliz.fiqp*4»    , 
(And^ee  post,  A+  (c)^) 

1.  A  person  who  has' con  chatted 
the  business  of  a  manufacturer  for 
seven  years  as  managing  clerk, 
though  never  engaged  in  the  man- 
ual labour  of  the  business,  is  enti- 
tled to  exercise  the  trade  himself. 
Smith  v.  Company  of  Armourers 
and  Braziers  of  the  City' of  Loth 
don,  Peake,  148,  Kenyan,  C*  3. 
1792. 

And  see  1  Saund.  312,  n.  1; 
Keen  v.  Dorraay,  15  East,  181. 

%  In  debt  for  using  a  trad* 
Without  having  served  an  appren- 
ticeship, the  "whole  time  laid  in  the 
declaration  need  not  be  firoVed, 
protiJed  it  be  averred  that  the  de- 
fendant forfeited  40s.  tot  eVetf 
month,  Powell,  gui  tarn  v.  Fafie*- 
mer,  Peake^  5T.  Kenton,  C,  J. 
1791. 

3?  A  itfester  sawyer  employs  a 
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peraonin  his  trade  who  has  never 
Wore  worked  in  it,  under  a  parol 
agreement  to  teach  him  the  busi- 
ness in  consideration  of  a  future 
premium,  without  any  stipulation 
as  to  time,  and  td  pay  him  weekly 
wages.  This  is  not  an  apprentice- 
4hip  within  5  Eliz.  cap.  4.  sect.  31. 
so  as  to  protect  the  employer  from 
(he  penalty  of  setting  to  work  in 
his  trade  a  person  who  has  not  been 
brought  up  or  served  therrin  seven 
years  as  an  apprentice.  Beale,  qui 
tarn  v.  Geale,  2  Campb.  1.  Ellen- 
borough,  C  J.  1809. 

4.  A  person  is  not  liable  to  pen- 
alties as  exercising  a  trade  with- 
out having  served  an  apprentice- 
ship, provided  such  trade  be  inci- 
dental to  his  general  business,  and 
carried  on  by  persons  who  have 
served  a  regular  apprenticeship  to 
it  Coward  v.Maberley,  2  Campb. 
J  27.    EHenboroufb*  C.  J.  1 8 1 0. 

5.  S.  P.  said  to  (lave  been  ruled 
by  Lawrence,  J.    Ibid. 

6.  Thus  a  coachmaker  who  has 
not  served  an  apprenticeship  to  the 
trade  of  a  blacksmith,  may  employ 
regular  journeymen  blacksmiths  in 
making  the  iron  work  of  coaches. 
Ibid. 

7.  So  a  master  carpenter  may 
employ  journeymen  sawyers  Ibid. 

8;  In  debt  qui  tarn  for  setting  a 
person  to  work  in  the  trade  of  a 
sawyer,  who  has  not  served  an  ap- 
prenticeship, if  that  business  ap- 
pears to  have  been  merely  auxilia- 
ry to  the  trade  actually  carried  on, 
the  variance  is  fatal.  Spencer, 
qui  tarn  v.  Mann  and  others,  5  Esp. 
1 1 0.    Ellen  borough,  C.  J.  1 804. 

9*  But  semblty  that  a  mere  mis- 
description of  the  trade  of  the  P31"" 
ty  who  sets  the  unqualified  person 
to  work,  is  immaterial.  Ibid. 
\  And  see  Beach- v.  Turner,  4 
Burr.  9449. 

10.' In  an  action  for  settings  to 


work  a  journeyman  who  has  not 
served  an  apprenticeship,  the  plain- 
tiff cannot  recover  such  part  of  the 
penalties  as  were  completely  incur- 
red a  year  before  action  brought, 
though  the  defendant  continued  to 
employ  the  journeyman  within  the 
year;  each  month's  employment 
being  a  distinct  offence,  and  the 
bringing  of  the  action  limited  to 
one  year  after  the  offence  commit- 
ted. Evans,  qui  tarn,  v.  Hunter,  2 
Campb.  293.  Ellenborougb,  C. 
J.  1809. 

11.  The  business  of  a  coachma* 
ker  may  be  followed  without  hav- 
ing served  an  apprenticeship,  as 
this  trade  was  unknown  in  England 
when  the  statute  passed.  Pride, 
qui  tam,  v.  Stubbs,  2  Campb.  391, 
and  6  Esp.  131,  S.  C.  Ellenbor- 
ough,  C.  J.  1810. 

12.  SembU,  that  the  court  wiR 
determine  whether  the  trade  stated 
in  the  declaration,  is  within  the 
statute  or  not.  */W& 

And  see  1  Saund.  312,  a. ;  Com. 
Dig.  Trade,  D.  5 ;  Cro.  Car.  499, 
Rex  v.  Fredland. 

13.  To  employ  a  journeyman 
who  has  not  served  an  apprentice* 
ship,  in  any  substantive  part  of  the 
business  of  a  bookbinder,  is  a  viola* 
tion  of  the  statute,  though  such  per- 
son be  wholly  unacquainted  with 
the  other  stages  of  the  business. 
Pratt,  qui  tam,  v.  Eraser  and  an* 
other,  3  Campb.  14.  Ellenbor- 
ough,C.  J.  1811. 

14.  The  trade  of  a  bookbinder 
being  known  in  England  previous- 
ly to  5  Eliz.  is  within  the  statute, 
notwithstanding  a  material  altera- 
tion has  taken  place  as  to  the  mode, 
of  carrying  it  on.    Ibid. 

15.  Where  the  trade  is  not  spe- 
cified in  the  statute,  it  is  incumbent 
on  the  plaintiff  to  prove,  by  books 
or  other  evidence,  that  it  existed 
in  England  before  the  passing  of 
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the  act*  Martins,  qui  tam  v.  Gal- 
loway, 3  Campb.  121.  Ellenbor- 
ough, G  J.  1811. 

1 6.  A  new  trade,  founded  upon 
a  modern  invention,  does  not  fall 
within  the  statute,  though  some  of 
its  intermediate  operations  be  men- 
tioned in  the  act.    Ibid. 

17*  A  person  does  not  incur  a 
penalty  under  5  Eliz.cap*  4.  s.  41. 
who  employs  an  unqualified  jour- 
neyman, unless  it  appear  that  he 
knew  that  he  was  unqualified,  or 
neglected  the  means  ofinformation. 
Holden,  qui  tam,  v.  Lawrie,  S 
Campb.  188.  Ellenborough,  C. 
J.  1843. 

•18.  The  penalty  is  not  incurred 
unless  the  unqualified  person  be 
employed  during  one  entire  month 
in  die  same  county.    Cunningham, 

Jui  tam,  v.Watson,  3  Campb.  249. 
lllenborough,  C.J.  1812. 

19.  And  it  was  ruled  that  if  a 
trade,  exercised  «by  an  unqualified 
person,  be  not  continued  daring  a 
whole  month,  the  penalty  does  not 
attach.  Rex  v.  Barnett,  3  Campb. 
344.    Ellenborough,  C.  J.  1815. 

A.  (b)  5  Eliz.  cap.  9.  s.  12. 

20.  No  action  lies  against  a  wit- 
ness for  not  attending  upon  a  sub- 

Eena,  unless  the  cause  were  caW 
d  on  and  the  jury  sworn.  Bland 
v.  Swaflbrd,  Peake,  60.  Kenyon, 
C.J.  1791. 

And  see  Hallet  v.  Mears,  13 
East,  15. 

A.  (e)  13  and  14  Car.  2.  cap*  15. 
sect.  12. 

21.  An  executor  continuing  the 
trade  of  his  testator  solely  for  the 
benefit  of  the  widow  and  children, 
who  does  not  take  any  active  part 
in  the  conducting  of  the  business, 
»  not  liable- to  the  penalty  of  40s. 
per  month,  provided  against "  per* 
sons  who  shall  directly  or  indirectly 


"  use,  exercise,  eoitftftue,  or  set  up 
44  the  trade  of  a  siOdhromer  within  • 
44  this  realm  of  England,    unless 
44  such  as  are  or  shau  be  appren- 
u  tices  to  the  said  trade,  or  shall 
44  have  served  seven  years  appren- 
44  ticeship  thereto  at   the  least."  < 
Meazcan  v.  Pearsall,  6  Esp.  1.   El- 
lenborough, C.  J.  1 806.  r 
Andaee  I  Saund.  312,  n.  1 ;  Ray- 
nard  v.  Chase,  1  Burr.  2;  S.  C.  2. 
Wilson,  40;  ante,  A.  (a). 

A.  (d)  1 1  Geo.  Jl.  dp.  19.  s.  4. 

« 

22.  A  landlord  may  sue  in  the 
superior  courts  for  the  penalty  en- 
acted by  1 1  Geo.  ILc  19.  although 
the  value  of  the  goods  be  under 
501.  in  which  case  a  summary 
remedy  is  given  before  justices  of 
the  peace.  Horsefall  v.  Davy* 
Holt,  147.    Gibbs,  C.  J.  1816. 

And  see  Distress,  A.  (b). 

A.  (e)  18  G.  //.  c.  20.  qualification 
ofmagistrates. 

23.  In  an  action  for  the  penalty 
incurred  by  acting  as  a  magistrate 
without  being  qualified,  the  defen- 
dant is  not  entitled  to  notice  of  ac- 
tion. Wright  v.  Horton,  Holt, 
458.  Wood,  B.  York,  1816.  See 
post,  Pleading,  pL  1 7. 

A.  (f)  25  Geo.  II.  cap.  36.  b.  2. 

24.  A  house  kept  for  dancing,  to 
which  persons  are  indiscriminately 
admitted,  is  within  the  statute* 
though  the  parties  merely  dance 
for  their  own  amusement.  Clarke 
v.  Searle,  1  Esp.  25.  Kenyon,  C. 
J.  179?. 

25.  A  room  in  which  musical 
performances  are  regularly  exhib- 
ited, though  it  be  not  kept  express- 
ly or  solely  for  that  purpose,  re- 
quires a  licence*  Bellis  v.  BeaL, 
2  Esp.  592.    Kenyon,  C.  J.  1797. 

S.  C.  not  S.  P.  Tidd,  555. 

26.  A  room  kept  for  dancing,  to 
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which  aopemoas  are  admitted  but 
subscriber*  and  their  friends,  need 
Ml  be  licensed*  Bellis  v.  Burg- 
hall,  2  Esp.  723.  Kenyon*  C.  X 
1799. 

27.  £ut  the  penalty  attaches  if 
money  be  taken  at  the  door,though 
the  defendant,  the  occupier  of  the 
house,  have  no  share  in  the  profits* 
Archer  V.  Willingrice,  4  Esp.  186. 
Ellentarough,  C.  J.  1 802. 

28.  The  penalty  under  25  Geo. 
III.  cap,  36.  is  not  incurred  by  a 
person  who  merely  allows  a  room 
in  bis  house  to  be  used  for  the  pur- 
pose of  dancing,  during  a  particu- 
lar festival.  Sbutt  v.  Lewis  5  Esp. 
1 88.     EllenboitMigh,  C  J.  1 804. 

A.  (g)  32  Geo,  II.  cap.  28.  (Lords' 

acU) 

29.  la  an  action  against  a  sher- 
iffs officer,  for  the  penalty  incur- 
red by  taking  an  excessive  fee  up- 
on an  arrest,  the  plaintiff  must 
prove  that  a  table  of  fees  has  been 
made  oqt  in  pursuance  of  the  stat- 
ute, 32  Geo.  li.  cap.  28.  s.  2. 
Jaques  v.  Whitcomb  et  alt.  1  Esp. 
361.     Kenyon*  C.  J.  1795* 

3a  S.  P.  ruled  in  Hannam  v. 
GrmeFOdtl  Sto*  362,  n.  Macdo- 
nald)  C.  B*    Maidstone,  1 795. 

S.  P.  Martin  v.  Slade,  2  N.  R.  59. 

31.  In  action  against  a  bailiff  for 
extortion,  if  the  plaintiff  foil  upon 
the  counts  for  the  penalties,  he 
may  recover  the  excessive  pay- 
ment under  a  count  for  money  had 
fend  received.  Lovell  v.  Simpson, 
8  Esp.  163.    Kenyon,  C.  J.  1800. 

Sea  vide  Martin  v.  Slade,  2  N* 
R.  59. 

A.  (b)  14  Geo.  III.  cap.  49.  seel.  1, 

32. 

92.  The  suoerinteodent  of  an 
unlicensed'  mad-hoase  is  liable  to 
the  penalties  of  6001.  though  mere- 
ly a  aettaafc    Budd  v.    Mary 


FoulkM  Campb.  404*    Elle*bar-. 
ough,  C.  J.  1 813, 

33.  To  prove  the  plainiff  Ureas** 
urer  to  the  college  of  physioians,  it 
is  sufficient  to  produce  the  annals 
of  the  comitia  major  a  recording  bis 
appointment,  and  to  prove  that  he 
has  since  acted  as  treasurer.  Ibid. 

A.  (i)  14  Geo.  III.  cap.  78.  $ect.  67. 

34.  The  penalty  oo  every  mas* 
terworkman,  or  other  person  who 
builds,  or  cotue*  to  bs  built,  any 
house,  Ac  without  giving  notice  to 
tke  sutveyer  of  the  district,  does 
not  attach  upon  a  person  who  is 
merely  the  proprietor  of  the  hmt* 
Meymot v, Soutbgate* 3  Eqp.923. 
Kenyon,  C.  J.  1800. 

A.  (k)  22  Geo.  III.  cap.  4J. 

(And  see  ante,  Assumpsit,  pi.  92, 

93 ;  post.  pL  47,  8, 9, 50.) 

35.  Only  one  penalty  is  incur* 
red  by  insuring  several  lottery 
tickets  at  one  time*  Holland,  qui 
tarn  v.  Duffin,  Peake,  68.  Ken- 
yon, C.  J. 1791. 

36.  But  where  the  insurance* 
are  effected  at  different  times, 
though  on  the  same  day,  distinct 
penalties  attach.    Aid. 

Ace  Brook  v.  Milliken,  3  T.  R. 
509.  And  see  Game,  A.  (a)  3. 

37.  The  plaintiff  can,  however, 
recover  no  more  penalties  than  are 
included  in  the  affidavit  to  hold  to 
bail.  Phillips,  qui  tam  v.  Mendez 
da  Costa,  1  Esp.  34.  Kenyon,  G» 
J.  1793. 

A.  (1)  28  Geo.  III.  cap.  52. 

38.  In  an  action  for  the  costs  of 
a  frivolous  petition  against  the  elec- 
tion of  a  member  of  parliament,  the 
defendant's  subscription  to  the  pe- 
tition need  not  be  proved*  Cleve* 
land,  esq*  v.  Wilson,  esq.  Peaks, 
106.    Kenyon,  a  J.  1792. 

See  the  act,  sect  1, 20* 
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$9*  It  was  aleorukd,  that  no 

demand  of  the  costs  need  be  prov* 
ed.    Ibid. 
Sed  vide  secU  23, 

A.  (m)  29  Geo.  III.  cap.  20.  *ecf.13. 

4a  A  hawker  who  delivers  bis 
licenc&to  his  servant  to  enable  the 
latter  to  sell  his  goods,  upon  which 
the  servant  receives  a  commission, 
does  not  incur  the  penaky  of  401. 
as  for  kiting  out  to  hire  or  lending 
the  licence*  Hodgpon,  qui  Cam  v* 
Flower,  SCampb.  288u  Ellentaf* 
<Wgb,C.J«  1809* 

41*  And  the  case  is  not  within 
the*  statute.  Chamberlain  qui  tain 
v,  Hill,  2  Campb.  292,  n.  Excheq- 
uer, H.  T.  1804. 

.  .43.  But  the  servant  might  per- 
haps be  liable  to  the  penalty,  as  far 
trading  without  a  licence,  or  under 
oolour  of  a  licence  granted  to  another* 
Hodgaen  v.  Flower,  ubi  supra.  . 

A.  (n)  37  Geo.  UL  cap.  73. 

43*  In  an  action  against  a  mas- 
ter of  a  vessel  for  hiring  a  deserter 
from  another  ship,  if  articles  were 
signed  they  must  be  produced ;  the 
prior  engagement  cannot  be  prov- 
ed by  the  parol  testimony  of  the 
deserter,  martin  qui  tarn  v.  Green- 
leaf,  2  £»p.  739.  Kenyon,  C.  J. 
1799. 

A.  (o)  9i  <?«.  W.  ccp*  71.  Hfit.  2. 

44.  The  mere  telling  of  a  pirat- 
ed bust,  which  has  some  addition 
to  or  diminution  from  the  original, 
is  not  within  the  statute.  Gahagan 
v.  Cooper,  3  Campb.  1 1 1.  Ellen- 
borough,  C.  J.  1811. 

46.  And  lonWc,  that  from  the  in- 
cautious manner  in  which  this,  sec- 
tion is  framed,  no  action  can  be 
maintained  against  the  maker  of  a 
pirated  cast,  which  is  a  parfeet  <or 
Pjofthe  original    ibid* 


A*  (p)  09!  Gao. //A  cap*  ltfc  t..  tr 

46.  A'  declaration  alleges  that 
the  defendant  advertised  a  propo- 
sal for  a  promise  to  give,  &c.  ip 
any  one  who  would  procure  A* 
B.  a  place  under  government :  tht 
advertisement  is,  in  fact,  for  a  pro- 
posal to  receive  a  promise.  The 
words  *for  a  promise*1  are  fturphj** 
•age:  the* words  "under  govern- 
ment" are  sufficient,  though  the  lan- 
guage of  the  statute  is  u  office  in 
the  gift  of  the  crown."  Clarke  v. 
Harvey,  1  Stark.  92.  Ellenbor* 
ough,  C.  J.  1816. 

B.  Pleadings. 

47.  On  a  declaration  for  penal- 
ties incurred  by  insuring  u  in  a  cer- 
tain Irish  lottery,  uUAIishedbHucer* 
tain  bisk  act  trf '  parliament  f  the  Jr» 
ish  act,  though  unnecessarily  stat* 
ed,  must  be  proved.  Williams 
qai.tam  v.  Pulley,  Peake,  61.  Ken- 
yon,C.  J.  J?^u 

*  And  see  ante,  Abatevzht,  pi.  7 ; 
Bills  and  votes,  p),  320,  326; 
Doctr*  Plac.  1 63 ;  Feppin  v.  Solo- 
mons, 6  T.  R.  496  ;  Williamson  v.. 
Allison,  2  East,  446 ;  R.  v.  Stevens, 
5  East,  244  ;  1  Smith,  447.  S.  C. 

484  And  the  defendant  ia  not  es- 
topped by  the  circumstance  of  bia 
having  effected  the  insurance.  Ibid* 

49.  Declaration  qui  (ok,  for  in* 
auriac  a  particular  .  lottery  ticket* 
at  421.$.  proof,  that  this  ium  waft 
paid  as  the  premium  for  insuring 
that  ticket  and  others ;  the  vari- 
ance is  fatal.  PhiUips,  qui  tarn,  v. 
Mender  de  Costa,  I  Esp.  69.  Ken- 
yon,  C.  J.  1796. 

|  50.  Declaration,  for  insuring  a 
lottery  ticket,  without  mentioning 
any  premium ;  proof,  that  the  tick- 
et waa  insured  at  a  certain  premi- 
um ;  this  is  no  variance.    /W» 

61.  Plaintiff  declares  for  a  peo- 
alty  far  a  Crewd  w»  the  measure  at 
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coal*  purchased- by  A*  and  B.  The 
contract  of  sale  appears  to  have 
been  made  between  the  defendant 
and  A.  B.  and  C.  who  agreed  to  di- 
vide the  quantity  between  them. 
The  variance  in  the  description  of 
the  contract  is  fatal,  though  a  sep- 
arate delivery  was  made  to  A.  and 
B.  of  their  share.  Parish,  qui  tarn 
v.  Burwood  et  alt.  5  Esp.  33.  El- , 
lenborough,  C.  J.  1 80S* 

52.*  &.  P.  ruled  in  Everett,  qui 
tarn  v.  Tindatt,  5  Esp.  169.  Ellen- 
borough,  C.  J.  1804. 

(And  see  post.  Vendor  and  fur- 
chaser,  A*  (a)  ;  47  Geo.  HI.  staL  2. 
cap.  68.) 

53.  The  offence  of  driving  a  dis- 
tress tut  of  the  hundred  is  not  com- 
plete until  the  cattle  have  entered 
the  second  hundred.  Therefore, 
if  the  latter  be  situated  in  a  differ- 
ent county,  the  venue  must  belaid 
there,  or  the  plaintiff  wHl  be  non- 
suited under  '41  Jac.  1  •  cap.  4*  s.  I* 
Pope,  oui  tarn  v.  Da  vies,  2  Cempb. 
266*  Ellenborougb,  C  J.  Maid- 
stone, 1809. 

And  see  Piatt  v.  Lokke,  Plowd. 
35  ;  Sav.  58.  pL  125. 

C.  Evidence. 

54.  The  writ  may  be  produced 
to  shew  that  die  action  was  brought 
within  the  year,  as  well  after  as  be- 
fore the  defendant  has  taken  the 
objection.  Maugham,  qui  tarn  •  t. 
Walker,  Peake,  163*  Kenyon,  C 
J.  1792* 


v.  Asbtoo,  i  Campb.  78.  EUenbor* 
ough,C*J.  1807. 

Sed  vide  Winter  v.  Trimmer,  1 
Bla.3>*5;  Harrison  v.  Wright,  13 
East,  343,  7. 

See  also  Astley  v.  Weldon,  9 
Bos.&  PuL  346 ;  Smith  v.  Dick- 
enson, 3  Bos.  &  Pul.  630;  Clarke 
v.  Gray,  6  East,  564 ;  S.  C.  JSmith, 
622 ;  630. 

56.  Where  the  performance  of 
an  agreement  for  acts  not  consist- 
ing in  the  payment  of  money  is  en- 
forced by  a  stipulation  for  the  pay- 
ment of  5001.  to  be  considered  as 
liquidated  damages,  or  sum  of  mon- 
ey forfeited  or  due  from  the  party 
who  shall  neglect,  &c.  the  jury  are 
bound  to  give  the  whole  5001.  Bar- 
ton v.  Glover,  Holt,  43.  Gibbs,  C. 
J.  1815. 

57.  Soon  a  bond  conditioned 
for  the  payment  of  1 0001.  in  case 
the  obligor  resumes  the  business  of 
a  carrier.  Baker  v.  Webb,  MSS. 
Buirough,  J.  Bridgwater,  1817. 
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55.  Held,  that  in  assumpsit  on  an 
agreement  to  serve  under  a  penal- 
ty of  501.  the  jury  are  to  give  the 
real  damages  sustained,  if  they  fell 
short  of  501.  but  that  they  can  in 
no  case  exceed  that  sum.1  Wilbeam 


PERJURY. 

(And  see  Action  on  the  cask,  A.(g)j 

MO- 

A.  What  shall  .ml 

B.  Plsadinqs. 

(a)  Form  ofindktmert. 

(b)  Variance, 

C.  Evidence. 

D.  Remedy  or  pajltt  grieved. 


A.  What  shall  be. 

•  1*  Perjury  cannot  be  assigned 
upon  an  assertion,  the  correctness 
of  which  depends  on  the  construc- 
tion of  a  deed.  Rex  v.  Oespigny, 
1  Esp.  980.  Kenyon,  C.  J.  17» 
2.  False  testimony  given  at  a  tn- 
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al  upon  eirooeou*  record  is  not 
perjury*  Rex  v.  Cohen,  1  Stark; 
51 1 .    Ellenborough,  C.  J.  1 1 1 6* 

3.  A.  advances  money  td  B.  on 
two  distinct  mortgages,  upon  one 
o£wbfch  (he  security  is  insufficient* 
B*  assigns  the  equity  of  redemption 
in  both  to  C. ;  who  assigns  the  in- 
sufficient estate  to  an  insolvent,  and 
files  a  bill  against  A.  to  redeem  the 
other*  A*  in  bis  answer  denies 
having  had  notice  of  the  assign- 
ment to  the  insolvent*  The  notice 
is  a  material  fact,  upon  which  per- 

i'ury   may  be  assigned*    Rex  v» 
fcpys,  Peake,  138.    Kenyon,  C. 
J*  1739. 

B.  Pleadings. 

B*  (a)  Form  of  Indictment* 

4.  An  indictment,  for  perjury, 
stating  a  bill  of  Middlesex,  as  u  is- 
suing out  of  the  office  of  the  chief 
clerk,  assigned  to  inrol  pleas  in  the 
court,  &e."  is  bid.  Rex  r.  Mitch- 
ael  Schoole,  Peake*,  112.   Kenyon, 

c.j.  im. 

And  see  .Op.  Circ*  Companion, 
»9,356.   '        ' 

5.  In  an  indictment  for  perjury, 
it  is  sufficient  to  state,  that  the  de- 
fendant was  duly  sworn*  Rex  v. 
M*Carther,  Peake,  155*  Kenyon,' 
C.J.  179*. 

B*  (b)  Vttrfctnce, 

fc  Where  it  is  averred  that  the 
defendant  was  szoorn  on  the  gospth, 
tod  he  appears  to  have  been  sworij 
according  to  the  custom  of  his  own 
country,  without  kissing  the  book, 
the  variance  is  fatal*  .  Rex  v.  M' 
Carther,  ubi  supra* 

7.  But  if  it  appear  that  he  was 
prtowuhf  sworn  in  the  ordinary 
node,  the  averment  is  proved*  lb* 
t  8.  Where  the  indictment  misre- 
eites  the.  judgment  roll  of  the  cause, 
at  the^ial  of  qfhjcli  the  p?rjurjr  is 


alleged  to  bkve  been  committed, 
the  variance  is  fatal.  The  King 
v.  Eden,  1  Esp*  97*  Kenyon,  C. 
J.  1794. 

9*  In  an  indictment  for  perjury 
before  a  select  committee,  it  was 
averred,  that  the  election  was  held 
by  virtue  of  a  certain  precept  ofthe 
high  sheriff,  by  him  duly  issued  to 
the  bailiff  of  the  borough  of  New 
Malton.  Held,  that  this  was.  not 
matter  of  description,  and  that  the 
production  of  a  precept,  which  in 
fact  issued  to  the  bailiff  of  the  boiv 
ough  of  New  Malton,  though  direct 
ted  "  to  the  bailiff  of  the  borough 
of  Malton,?. was  sufficient*.  Rex 
v*  Leefe,  gent*  one,  &€»&Campb« 
139.    Ellenborough,  C.  J.  1808* 

And  see  Parcel!  v«  Mactiametra, 
9  East,  157. 

10*  But  the  indictment  stating 
that  "  A*  and  B*  -  atere  returned  to 
serve  as  burgesses  to  the  borough 
of  N.  M."  this  was  considered  as  * 
description  of  the.  indenture  of  re* 
turn ;  and  it  appearing  that  the  boit 
ough  was  therein  described**.*4  the 
borough  ot  M*"  the  variance,  waft 
held  fetal.  Ibid.;  ' 
t  See  1  Lord  Raym*  701,  Roberts, 
v*  Price  et  alt  *  13  East,  $47,  Judge 
Y*Moig£n*-  . .  >  j 

11.  An  allegation  that  F*  C  A. 
•exhibited  his  bill,  is  supported  by 
the  production  of  a  bill purporting 
that,  L  C*  A*  was  complainant,  and 

S roof  that  it  vyas  in  fact  exhibited 
y  F.  C.  A.  Rex  v.  Roper,  1 
Stark*  518,.  Ellenborough,  C.  J. 
1816. 

And  the  court  refused  a  rule  for 
ja  new  trial  Ibid  630* 
•  12.  And  aftcrsuch  proof,  an  al- 
legation of  an  answer  by  the  de- 
fendant to-  a  bill  exhibited  by  F* 
C  A.  is  supported  by  the  produc- 
tion of  an  answer  entitled,  the  an- 
swer of  R.  R*  tQ  the  bill  of  com* 
plaint  of  I.  C  A.    lbid.5\B+ 
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.  And  the  court  discharged  a  rule 
granted  for  a  new  trial  on  this 
ground.     Ibid.  531. 

13.  Where  the  allegation  of  the 
filing  of  a  bill  in  equity,  setting  out 
such  parts  as  are  necessary,  con* 
eludes  "as  appears  by  the  said 
bill,  &c.  filed  of  record,"  the  prout 
patet  refers  to  the  hist  antecedent, 
and  not  to  the  introductory  allega* 
tion  that  F.  C.  A.  exhibited  his  bill. 
Aid.  518. 

And  the  court  refused  a  rale  for 
a  new  trial  on  this  ground*  Ibid. 
•ftU 

C.  Evidsncs. 
(And  so*  post,  Varuitc*.) 

14*  On  an  indictment  for  perju- 
/y,  in  an  answer  to  an  allegation 
exhibited  before  a  surrogate,  it  is 
frimd  Jbcie  sufficient  to  prove  that 
Ve  hat  generally  acted  in  that  ca* 

Scity.     Re*  v.  Verelet,  esq.  3 
impb*  433.     EHenborougb,  C. 
J.  1813. 

15.  ftrt  if  it  be  shewn  that  the 
surrogate  was  irregularly  appoint- 
ed, the  defendant  must  be  acquit* 
ted.    Aid. 

16.  lf«n  indictment  undertake 
to  set  out  continuously  the  sub- 
stance of  What  the  defendant  swtre 
upon  his  examination,  k  must  be 
proved  that  in  *ub*ktnce  lie  swore 
the  whole  of.  what  *is  so  set  out, 
though  several  distinct  assignments 
of  perjury  are  made  thereon.  Rex 
v.  Leefe/gtnt.  2  Campb*  134.  El 
lenborough,  C.  J,  1 809. 

'N.  In  Kegwia  v.  Rhodes,  2  Ld. 
Raym.  886, 7,where  there  appears 
to  have  been  only  one  count,  it  was 
held,  that  although  aM  the  assign- 
ments of  perjury  bot  one  were  bad, 
judgment  should  not  be  arrested. 
Aim  see  Compagnon  el  ux.  v. 
Martin,  2  Bla.  790. 

1  f.  Upon  an  indictment  for  ptr- 


jury,  committed  at  the  trtf r  4f  a 
cause,  the  prosecutor  must  prove 
the  vJU/t  of  the  defendant's  testhno> 
ny.  The  King  v.  Jones,  Peake, 
37,  8.     Kenyon,  C.  J.  1791. 

18.  Unless  the  perjtfry  be  as- 
signed upon  a  point  which  first 
arose  upon  the  defendant's  cross 
examination ;  in  which  case,  proof 
of  the  whole  cross  examination  is 
sufficient  Rex  v.  Dowtin,  Peake, 
I 7  0.    Kenyon,  CJ,  17  93. 

SwC.notSwP.  5T.R.31I. 

19.  It  is  ho  objection  to  the 
competency  of  a  witness  on  an  in* 
dktment  for  perjury  committed  in 
an  answer  in  chancery,  that  in  his 
answer  to  a  cross  bit!  he  has  sworn 
to  the  same  fact  which  he  is  now 
called  to  prove.  Rex  v.  Pfcpys, 
Peake, » 38.     Kenyon,  C.J.llbt. 

20.  Held  that  a  defendant  who 
has  not  paid  debt  and  costs,  though 
his  bail  are  fixed,  is  not  competent 
to  prove  perjury  committed  at  the 
trial  of  bis  cause.  The  King  v. 
Eden,  1  £sp«  97.     Kenyon,  C,  J. 

I  1794. 

Sed  vide  Bartlet  v.  PickersgiH, 
4  Burr,  *fcM ;  Smith  v.  Prager,  7 
T.  R.  60.  . 

2J .  On  an  indictment  for  perju* 
ry  in  an  answer  in  chancery*proof 
of  the  defendant's  signature,  and  of 
that  of  the  master  before  whom  the 
answer  purports'  to  be  sworn,  is 
evidence  of  the  defendant's  having 
sWorn  to  the  truth  of  the  contents, 
without  calling  the  person  who 
wrote  the  jurat.  Rex  v.  Win. 
Benson,  2  Campb.  500.  Ellen- 
boroueh,C.  J.  18 10. 

Ana  see  Rex  v.  Morris,  2  Burr. 
1189;  S.C.  Leach,  Crown  Cas- 
es; S.  C.  Bull  N.  P.  239;  and  I 
Shower,  lf«*f  335,  8s>7. 

22.  SemWt,  that  on  an  indict* 
ment  for  purjory  committed  by  a 
bankrupt  m  passing  his  last  exam- 
ination. It  i$  necessary  to  go  into 
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tftruifc.  protf  tof  the  bankruptcy. 
Rex  v>  .Pimshoo,  3  Campb.  96. 
EltenborougbjG,J.1ftH.  ,  ' 
.  23,  BUtanan  inilicttoentagotinsi 
a  third  person  *xantmed  before 
the  commissioners,  their  declara- 
tion that  the  party  is  a  bankrupt 
is  sufficient.  Rex  v.  Raphael. 
Abbott,  h  -Devon  Springr Assizes, 

48l8»  ''*  Mi  • 

-  34*  Thar  clause  in  5  Gta  II.  cap* 
90,  $  \6<  anthoriaiftg  cammigsion- 
era  to  txamint,  enables  them  to  ad* 
roinjjfee  on  oath,  and  jsisvflfcieot  to 
found  an  indictment  for  perjury. 
Ibid.  ^\J 

25.  A  <3k>iibt  arising  as  to  the 
way  in  which  the  instrument  pro- 
duced ja  to  be  read  (as  whether  £ 
word  meant  for  *  mutiny"  or  meet- 
ing) is:  to  be  decided  by  the  court 
upon  inspection,  and  not  ,by  the  ju- 
ry. Rex  v.  Hocks,  1  Stark*  52  U 
Ellenborough,  C.  J.  1  &16*     . .  ♦     , 

.26.  The  day  on  which  a  bill, 
upon  the  answer  to  which  the  per* 
jury  is  assigned,  was  filed,  is  imma- 
terial!   Jttd* 

27.  'SWheveaa  in  truth  and  in 


PHYSICIAN. 

(And  see  ante,  Action  off  the  case, 
•  pi.  3 ;  Bailment,  pi.  3 ;  Evidence, 

;  pi.  1 10 ;  Pauper;  Penal  Action 
A  (h) ;  post.  Vabian  ce.) 

A.  Remedies  or  medical  men  for 

THKIR 'SERVICES, 

B.  Liability  or  medjcal  me*n. 

C.  Exemption  from  offices.  ' 

D.  Exposition  of.'  particular 

WORDS  USED  IN  STAIUTES. 

.5  ".. 


•  i 


A.  Remedies  of,  medical  Mita  for 

THEIR  SERVICES. 

1.  If  a  medical  practitioner  write 
prescriptions,,  and  designate  •  him- 
self M«  IX  be  Cannot  maintain  an 
action* for  work. and  labour- aa  a 
surgeon,  and  for.  curing  diseases, 
although  he  have  no  diploma,  and 
no;  right  to  assume  the  character 
of  ft  physician.  Lipscomhe  v. 
Holmes,  2  Campb.  441*  Ellen* 
boitoogh,  C.  J.  181  a 


And  see  Charley  v.   Bdkott,  4 
fact  defendant,  at  the  time  qf  effect- 1  T«  R.  31-7 ;  ante,  Barrister;,  post. 

ing  the  said  policy,  to  wit  a  certain  *  ~!  °      v:1~  * u **- 

policy  of  .'insurance,  purporting  to 
have  been  underwritten  on  13th 
August,  well  knew,  #c.w  The  sub- 
scription was  dated  15th  August. 
The  variance  is  fatal.    Ibid. 


P.  Remedy  of  party    grieved. 
(And  see  ante,  Action  of  the  case, 

A.  (g). 

28,  The  party  injured  by  the 
perjury  of  a  witness,  is  not  obliged 
to  proceed  by  indictment ;  he  may 
maintain  an  action  on  the  case  for 
damages.  Amey  v.  Long,l  Campb. 
1 6.    Ellenborough,  C.  J.  1 807. 


37 


pi.  8.  <  Yide  lateen  Brown  v«  Ca- 
ry,  Lilt.  Ent.  25. 

2.  But  if  .the  defendant  pay  mo* 
ney  into  court  generally,  he  admits 
plaintiff's  right  to  sue  in  that  ca- 
pacity.   Ibid. 

And  see  1  Saund.  33,  c. ;  post,* 
Practice. 

3.  A  countibr  work  and  mate- 
rials will  cover  a  demand  for  at- 
tendances as  a  farrier,  aacWcr  med- 
icines administered*  dark  v. 
Mumford,  3  Campb.  37*  •  >  Ellen-' 
borough,  C.  J.  1811.     < 

Ace.  Wood  v.  Grace,  Barnes, 
344. 

4.  Where  a  surgeon,  in  making 
out  his  bill,  leaves  a  blank  for  at- 
tendances, and  the  patient  pays 

'  money  into  court  on  that  account, 
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nothing  further  can  be  recovered.  I  the  plaintiff  tbe'defeiMkot  tot  ha  v- 


Tuson  v.  Batting,    3    Esp.  192. 
Kenyoto,  C.  J.  1  8<H>. 

5.  An  apothecary  who  has  un- 
skilfully and  improperly  treated 
his  patient,  is  not  entitled  to  recov- 
er any  thing  for  the  medicines 
which  he  has  administered.  Kari- 
nen  v.  M'M  ullen,  Peake,  59.  Ken- 
yon.  C.  J.  1 79 1 . 

And  see  Templer  v.  M'Lacbtan, 
2  N.  R.  136. 

€u  But  where  medicines  are  ad- 
ministered under  the  direction  of 
a  physician,  the  apothecary  is  not 
responsible.  Ibid. 
And  see  ante,  Bailment,  pi.  3. 
7.  Where  a  personal  injury  has 
been  occasioned  by  the  wrongful 
act  of  the  defendant,  the  amount  of 
the  surgeon's  bill,  although  not  paid, 
forms  part  of  the  damages  to  M  as- 
sessed. Dixon  v.  Bell,  I  Stark. 
2*7 •    Ellenborongh,  C.  J.  I « 1 6. 

tt.  But  physician's  fees  are  not 
chargeable  unless  actually  paid, 
•the  physician  having  no  legal  de- 
mand against  his  patient.    Ibid. 

9.  By  3  Hen.  8.  cap.  ll.s.  I. 
it  is  enacted,  that  no  one  shall  prac- 
tice as  a  surgeon  in  London,  &c. 
without  being  examined  and  ad- 
mitted by  the  college  of  surgeons, 
under  the  penalty  of  51.  per  month. 
The  34  and  35  Hen.  VHI.  cap.  8. 
s.  3.  after  reciting  that  the  compa- 
ny have  sued  skillful  persons  who 
practised  gratuitously,  gives  liberty 
to  persons  having  knowledge  in 
herbs,  &c»  to  administer,  &c.  As 
the  latter  statute  contains  no  pro- 
hibitory clause,  stmble,  that  an  un- 
licensed person  may  maintain  an 
action  for  work  done  as  a  surgeon, 
widths  the. limits  mentioned  in  the 
former  act*  Gretna  re  v.  Le  Clerc 
Bois  Valon,  2  Campb.  144.  El- 
knborough,  C.  J.  1 80S. 

And  the  court  of  K.B.  discharged 
%  rule  for  setting  aside  a  yerdict  for 


ing  proved  thtt  the  plain  tiff  had  not 
obta  ined  fe  regular '  licence.    MJL 
And  see  Rastall^  463*  h.  pi.  4; 
Rob.  Eat,  414;  Ast.pl.  81. 

B-  Liability  or  medical  hex. 
(And  see  ante,  pL  4,  5,j 

10.  An  action  lies  for  broker^ 
in  procuring  a  medical  partnership 
for  defendant  Edgar  v.  Mick,  t 
Stork*  464.  JBHenborough,  C.  J. 
1816. 

And  see  Fmrr  v.  Peon*,  3  Madd. 
74. 

C.  Exemption  moM  offices. 

11.  A  member  of  the  Barbers' 
Company  in  London,  not  examin- 
ed and  approved  as  a  surgeoit,  un- 
der 3  H.  V  111.  cap.  11.8.9.  and 
3.  cannot,  under  5  Hen.  VHL  cap. 
6.  claim  an  exemption  from  serv- 
ing the  offlde  of  constable*  Rex  v. 
Chappie,  3  Campb.  91-  EUenbor- 
ough,  C.  J.  i*ii. 

D.  Exposition  or  particular 

WORM  USED  IH  STATUTES. 

1 2.  The  interpretation  to  be  put 
upon  the  expression  u  quick  with 
child,"  in  43  Geo.  111.  cap.  58.  s.  1. 
is,  that  the  foetus  has  been  felt  by 
the  woman  to  be  alive  within  her. 
Goldsmith's  case,  3  Campb.  76. 
Lawrence,  J.  Gloucester,  181 1. 
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A.  DBciAVAjrtoiiv 
(And  see  tale,  Arrow »v,  pi*  4.) 

A.  (a)  JTOfc. 

1.  SanMe,  that  where  the  declar- 
ation is  not  specially  entitled,  the 
defendant  cannot  give  in  evidence 
a  fender]  made  after  the  first  day 
9f  term,  though  be  be  prepared  to 
shew  that  the  latitat  was  sued  out 
after  the  tender*  Rolfe  f.  Nor- 
den,4Esp.73.  Le  Blanc, J.  1801. 

Sed  vide  Tatlow  v.  Batement,  2 
Lev.  1 3 ;  Foster  v.  Bonner,  Cow- 
per,  464,  6. 

N«  Under  such  circumstances 
the  defendant  should  apply  to  the 
court  to  oblige  the  plaintiff  to  enti- 
tle his  declaration  properly; 
Smith  v.  Key,  1  Stra.  638 ;  Winter 
v*  Moren,  Selw.  1 52 ;  Southouse  v. 
Allen,  Hid.  and  Ca.  Temp.  Hardw. 
141. 

2.  Where  a  declaration  is  enti- 
tied  generally,  and  the  trespasses 
complained  of  were  committed  af- 
ter the  first  day  of  term,  the  iwrit 
may  be  produced  to  shew  that  it 
was  issued  after  the  cause  of  ac- 
tion had  accrued.  Rhodes  v. 
Gibbs,  5  Esp.  1 63.  Heath,  J.  Sur- 
ry, 1804, 

Ace.  1  Saund.  ln.(l);  Tidd. 

A.  (b)  Profert. 

3.  To  excuse  the  profert  of  a 
deed  pleaded  as  foft  or  mislaid,  it 


mn$t  be  shewn,  that  due  search  has 
been  made.  Beckford  v.  Jackson, 
1  Esp.  337.     Kenyoo,  C.  J.  1 795. 

4.  If  a  deed,  pleaded  as  lost  by 
time  and  accident,  be  afterwards 
found,  it  may  be  given  in  evidence 
at  the  trial.  Hawley  v.  Peacock 
and  another,  3  Campb.  557.  Et 
Ienborqugh,  C.  J.  1811. 

And  see  Rootham  v.  Dawson,  3 
Anat.  859. 

5.  A  judge  at  nisi  prius  will  not, 
upon  an  ex  parte  application,  allow 
an  amendment  of  the  record  by 
substituting  an  excuse  for  profert. 
Paine  v,  Bustin,  1  Stark.  74.  El- 
len borough,  C.  J.  1815. 

A.  (c)  Necessary  averments. 
(And  see  ante,  Agreement,  pi.  37 ; 
Bilusato    rotes,  pi.  319,  390, 
325;  Penal  AcrriON,pl.  45,47, 48.) 

6.  Where  by  an  agreement  for 
a  purchase,  aa  appraisement  was 
appointed  to  be  made  on  a  day  cer- 
tain, which  was  afterwards  post- 
poned by  consent,  a  declaration 
on  the  original  agreement,  without 
noticing  the  alteration,  is  good. 
Thresh  v.  Rake,  1  Esp.  53.  Keu- 
yon,  C.J.  1793. 

7.  Where  the  defendant  has  dis- 
abled himself  from  performing  his 
contract,  the  plaintiff  need  not  aver 
the  performance  of  conditions  pre* 
cedent.  Knight  v.  Crockford,  1 
Esp.  192.  tfyre,  C.  J.  1794.  And 
see  Appendix. 

8.  In  a  declaration  for  not  com- 
pleting a  purchase,  the  vendor  need 
not  set  out  a  warranty  contained  in 
the  particulars  of  sale,  respecting  a 
collateral  matter.  But  such  war- 
ranty  must,  at  the  trial,  be  shewn 
to  have  been  complied  with. 
Thompson  v.  Miles,  1  Esp.  184. 
Kenyon,C.J.  1794. 

9.  In  an  action  for  words  spok- 
en of  an  attorney  with  reference  to 
his  conduct  in  the  management  of 
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a  former  cause,  the  proceedings 
in  that  cause  must  be  strictly  pro- 
ved. Parry,  gent.  v.  CoHfc,  1  Esp. 
399.     Kenyon,  C.  J.  1 796. 

10.  Where  the  proceedings  in  a 
former  cause  form  the  inducement 
to  the  action,  such  proceedings,  or 
a  copy  of  the  roll,  must  be  produc- 
ed, though  all  the  papers  are  in  the 
hands  of  the  defendant,  who  has 
had  notice  to  produce  them.     Ibid. 

11.  So  where  the  staying  of -pro- 
ceedings in  a  former  action  forms 
part  of  the  consideration  of  the  de- 
fendant's promise.  Herbert  v. 
Jones,  1  Esp.  422.  Eyre,  C.  J. 
1795. 

1 2.  Although  an  objection  be  on 
the  record,  yet  if  it  be  of  such  a  na- 
ture that  the  action  clearly  cannot 
be  maintained,  as  in  the  case  of  the 
non-performance  of  a  condition 
precedent,  the  judge  will  direct  a 
nonsuit,  and  will  not  oblige  the  de- 
fendant to  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error. 
Sadler  v.  Robins,  1  Campb.  256. 
-Ellenborough,  C.  J.   I 808. 

13.  So  where  it  appears  by  the 
pleadings  that  an  infant  is  sued  as 
acceptor  of  a  bill ;  comme  semblt. 
Williamson  v.  Watts,  spinster,  1 
Campb.  352.  Mansfield,  C.  J. 
1808. 

14.  In  trespass  quart  clmsum 
/regit  tali  die  ti  dhersis  aliis  <yr.*  the 
plaintiff  may  give  in  evidence-  any 
number  of  trespasses  within  the  pe- 
riod specified;  but  if  he  proves  a 
trrspuss  anterior  to  the  first  day, 
he  must  confine  himself  to  that  one 
trespass.  Hume  v.  Oldacrc,  1 
Stark.  351.     Ellenbor.C  J.  1816. 

15.  In  trespass  and  false  impris- 
onment, if  the  consequent  sickness 
of  the  plaintiff  be  not  laid  under  a 
per  quo^  he  cannot  give  it  in  evi- 
dence. Pf  nit  v.  Addington,  esq. 
Peake,  62.    Kenyon,  C.  J.  1791. 

IS.  No  proof  of  special  damage 


i 


in  the  loss  of  lodgers  is  admissible. 
unless  the  names  of  such  lodgers 
be  stated  in  the  declaration.  West- 
wood  v  Cownet  1  Stfcrki  172.  EU 
lenboeough,  C.  J.  1.81 1.  \ 

And  see  Hartley  v.  Herring,  8 
T.  R.  ISO;  Fertn  v.  Dixe/l  Roll. 
Abr.  58 ;  1  Vin.  Abr.  469 ;  BulL 
N.  P.  7:  2Wvs.  Saund,4ll  n.(4).( 

17.  A  declaration  qui  tarn  for 
penalties  for  actidg  as  a  magistrate 
not  being^qualified,  without  aver- 
ment of  any  specific  act,  was  held 
to  be  cured  by  verdict  talker  in 
the  case  of  an  indictment  Wright, 
ui  tarn,  v.  Horton,  1  Stark.  400. 

.  B.M.T.  1816. 
'  18.  The  aim  enormia  is.  no  part 
of  the  declaration;  and  no  facts 
can  be  given  in  evidence  under  it 
which  could' have  been  pnt  upon 
the  record,  exc^t  where  they 
could  not,  consistently  whh  decen- 
cy, have  been  stated.  Lowden  v. 
Goodrick,  Peake,  46.  Kenyon, 
C.  J.  1791. 

As  to  the  last  point,  see  Bassett 
v.  Sbippon,  1  Keb.  787 ;  &  C.  1 
Siderf.  225;  Russell  v.  Corn,  6 
Mod.  \27 ;  Dix  v.  Brookes,  1  Stra. 
61  ;  Watson  v.  Norbury,  Style, 
202 ;  1 2  Vin.  A br.  Evidence,  (Tb. 
6);  Ash  v.  Ash,  Comb.  357, 8. 

B.  General  issue. 

(And  sec  ante,  Licence,  pi.  e. ; 

post,  Set  off,  pi.  .) 

B.  (a)  Ml  JtbcL 

■  » 

19.  To  debt  on  bail  bond  nil 
debet  is  no  plea.  Rawlins  and  an- 
other, sheriff  of  Middlesex,  v.  Dan- 
ver*,  5  Esp.  38.  Ellen  borough, 
C.  J<  *803.  .  > 

And  see  1  Saund.  1 87,  a. ;  Smith 
v«  Wbitbread,  cited  in.  Warren  v. 
Consett,  2  Strange,  780,  and  2  Lord 
Raym.  1 503 ;  Hart  v.  Weston,  5 
Burr.  2036  j  S.  C.  2  Bla.  683 ; 
Wilson    v.  ,  Hardres,  338; 
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Anon*  S  Wils*  10;  MihYv,  Bond: 
ForuSGS;  Maighen  v.  Maighen, 
ibid.  367 ;  Anon,  Skinn.  1 7. ' 

36.  But  if;  instead  of  demurring, 
the  plaintiff  join  Bene  and  go  to  tri- 
al, the  defendant  may  set  up  any 
defence  he  Chinks  proper*     Ibid* 


B.  (b)  Kan  est  factum* 
(And  see  Covenant,  C« ;  Set  off.) 

2 1  *  Under  *  tkis  .  plea  coverture 
may  be  give©  in  evidences  .  Lam- 
bert v.  Martha  Atkins  and  another, 
2Camfft>.  972.  Ellenborough,  C. 
J.  1809. 

•  Ace.  .Cole; v*  Delawn,  3  Keb. 
228;  Anon.  12  Mod.  609. 

22.  .•Though  defendant  has 
brought  actions  •  as-  a  feme  sole. 
Davendort  v;  KNejsen,,  4  Ganiph. 
26.    Ellcnborough,  C.  J*  1014. 

*2S,  So  lunacy.  Silk  luFfculder, 
3  Campb.  126 ;  reported  more  ful- 
ly, 1  ColHhson,  390.  'tllenbor- 
<mgh;G.fJ^ieu.         '    '»'v.i 

24.  Or  dduvery  as  an  etcreta. 
StoytesW.  Pearson,  4  Esp.  256. 
Ellen  borough,  C  J.  1805. 

S.  P.  Coles  t.  Robbios,  Butt.  N. 
P.  1 72 ;,  Boshell  v*  Pastoore,  eMod. 
217.  And*ce6fevilfct71rpl.  148. 

N.  As  to  the  propriety  of  plead- 
ings issint  non  ui  factum,  see  Moore 
43,  pL  131.    MSS.  D.  210, 1. 

2&  On*ff0ft«*(  ybflfoyi  pleaded, 
k  is  not  sufficient  to  prove:  t list  a 
person  executed  the  deedaspiftj, 
without  establishing  his  identity. 
Parkins  .v.  Hawkstow,  2*  Stark. 
239.    Holroyd,J.  1817;  ..    .     " 

And  see  airte,  Ejectment,  pL  1 8. 

26*  Ob  noil  tst  faction  the  defen- 
dant must  be  identified  with  the 
party  executing  the  deed.  .Middle- 
ton  v.  Sandford,  4  Campb.  34. 
Dampter,  J.  1814. 

27.  It  is  not  sufficient  to  shew  it 
executed  by  a  person  in  his  name. 
Ibid*  ... 

•  « 

28.  Though  it  is  irregular  to  dee 


in  the  superior  courtron  a  bond  for 
appearance  in  the  palaoe  court,  the 
objection  cannot  be  taken*  under  a 
plea  of  rum  tit  factum.  Wright'  v. 
Walmsiey,  2  Campb.  390.  Ellen- 
boroufch,  C.J.  1810. 

And  see  1  Burr.  642 ;  3  Burr* 
1929;  Morris  v.  Rees,  2  Bla.  838, 
3  Wife.  348 ;  8.T.  R.  152 ;  Barnes, 
92,117.  Butsee2Wms.  Saund. 
61  a*;  1  H.  Bla.(t).i). 
1  29.  Semble,  that  the  irregularity 
may  be  specially  pleaded,  or  be 
made  the  subject'  of  an  application 
to  stay  the  proceedings.     Ibid* 

SO.  Where  a  declaration  omits 
a  proviso,  which  goes  ia  defeasance 
of  the  covenant  declared  on,  the 
defendant  mast  /-ave  oyer  and  de- 
mur; Hexan*iot  take  advantage 
of  the  omission  upoano»  estfacturfc 
Gordon  v.  Gordon,  i  Stark. .  294. 
ElfenWwefc  O.  J.  1 816. 

31.  Ctiuer  ndn  tstfadtum  the  de- 
fendant cannot  give  evidence-  that 
he  was  induced  to  execute  the  in- 
strument by  a  fraudulent  represen- 
tation. *  Hamilton'  v.  Stratton. 
Abbott,  C.J.  Sittings  at  Westmin> 
jter  afte/T.  Terra;  9  July;;  1819. 

32..  Or  that  the  consideration 
was  illegal,  even  at  common  '  law. 
Harmerv.  Wright,  2  Statkv  35. 
Ellenborough,  C.«  J.18A7. 

J.    '       ■  «     *  i    «  ' 

MM  I  >  »  J  t    ■  ■ 

•B.  (cV  \Non  assiiktpsib 
(And  see  ante^  Agreement,  A,  (a) 

pL  6  ;    BARON  AND  rEttfl,    B.    (c) 

pL  58.)  . 


33.  It  appears  to  be  stated  to 
have  been   the  opinion  of  Lord 

,Kenyon  that,  under  this  plea,  jbay- 
.meat  after  issue,  joined,  might*  be 

S'ven    In  .  evidence*  i  ;  Storey    v, 
bnni,2  Esp.  6>04..'Ketijton1C.J. 

34.  It  has  since,  however,  been 
held,  'that  payment  aftet»  action 

-brought  is  merely  a  ground  for  ap- 
plication to  the  court,  and  is  no 


t* 


tM 


isS; 
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defence  at  the  trial.    Atkinson  v» .  to  be  doe*     flfaott  arid  othcft  v* 
Thornton,  1  Campb.  659,  n.    El-   Liffbrd,  1  Campb.  946.    Elkabor* 


lenborough,  C.  J«  1806. 

S.  P.  Toms  v.  Powell,  7  East, 
*S6 ;  S.  C.  S  Smith,  654. 

Quart  tamen,  whether  such  pay- 
mentmight  not  be  pleaded  mbarram 
ulterior,  manutention.  actum,  if  made 
before  plea  ;  Lutw.  Jiff;  Thom- 
linson  v.  Arriskin,  I  Com*  Rep. 
028 ;  he  Bret  v.  Papillon,  4  East, 
409$  or  put*  darrein  continuance,  if 
made  after. 

35.  In  an  action  bj  indorsee  a* 
gainst  acceptor,  an  act  of  bankrupt- 
cy committed  by  the  payee  before 

indorsement  is  a  good  defence*  ^ ^  _ 

Finkerton  v.  Adams  and  Milner,  3 1  without  shewing   that  such 


ough,  C.  J.  1808 

49.  But  if  the  amount  had  been 
actually  paid,  it  would  turn  been 
a  discharge  pro  tanto.    Aid. 

S.  C.  not  S.  P.  9  East,  347. 

43.  In  assumpsit  upon  an  ex- 
press promise  to  the  mother  ef  a 
oastard  child  to  pay  for  its  main- 
tenance, it  is  no  defence  that  the 
defendant  has  6ince  discovered 
that  the  child  is  not  his.  Shaw  v. 
Whiteman,  Peake,  29.  Keoyoo, 
C.  J.  1791. 

44.  Payment  by  bills  is  print 
facie  an  answer  toa  money  demand, 

'bilk 


Esp.  61 1.    Kenyon,€.  J.  1797. 

&  P.  admit;  Arden  v.  Watkins, 
3  East,  392,  3. 

36.  A  reUaee  may  be  given  in 
evidence  upon  this  issue.  Miller 
v.Aris,3  Esp.  931.  Kenyon,  C. 
J.  1800. 

S.  CSelw.  111. 

37.  6.  P.  ruled  in  Hawtey  v. 
Peacock  and  another,  9  Campb. 
457.     Ellenborough,  C.  J.  181 U 

.  And  see  Sullivan  v.  Matthews, 
Doug}.  1 10 ;  Gilb*  C.  P.  1 4. 

38.  The  plaintiff  may,  however, 
shew  that  it  was  obtained  by  fraud. 
Miller  v.  Aris,  ubi  supra.      .  »  ,   • 

Vide  tamen  Rowntree  v.  Jacob, 
2  Taunt.  141 ;  Sav.  17,  pi.  45. 

39.  But  a  release  after  issue 
joined  must  be  pleaded  puis  darrein 
continuance.  Storey  v,  Bloxam, 
ubi  supra. 

40.  So  an  award ;  comme  semble. 
ifrtrf. 

And  seeThomlinson  v.  Arriskin, 
1  Com.  Rep.  398;  Freeman  v. 
Bernard,  1  Lord  Raym.  948; 

41.  It  is  no  defence  that  policies 
<of  insurance  have  been  deposited 

with  the  plaintiff,  by  way  of  collat- 1  evidence  under  the"  general  tew. 
era!  security,  upon  which  arbitra- 1  Vaughan  v.  Davis.  1  Esp  •  *"• 
tors  have  awarded  a  certain  supi  *  Rook*,  J,#  1 794. 


were    discharged.       Hebden  v. 
Hartsink,  4  Esp.  46*      Kenyon, 
C.J.  1601. 
And  see  ante,  IicstnuufCB,  pL  1. 

p.  (d)  Not  guilty. 

•   »  » 

45.  Under  this  'issue  'an  exec* 
tor  need  not  prove  i»  right  tosue 
in  that  vfepfccity.  Layd,  eiees- 
triz,  v.  ■  Pinlayson,  9*  Esp;  $64. 
Kenyoh,  C.  J.  1797* 

And  see  Cbeeseboroogh,  v.  Lm* 
ton,  Skinn*  55f;  Afrrwwx. 

46.  Held,  that  in  trespass  fun 

clausum  /regit,  defendant  cannot, 

under  the  general  issue,  prove  title 

in  a  third  petson,  and  a  command 

from  hroi  to  enters      Philpot  v. 

Holmes,  Peake,  67.     Kenyso,  G 

J.  1791. 

S.  P.  contra,  Argent  v.  Darrsnt, 

8T.  R.403,5. 

And  see  Graham  *v.  Peat,  1  East, 
944;  Chambers  v.  Donaldson,  U 
East,  79. 

47.  A  party  diatrafining  off  the 
demised  premised,  under  1 1  Geo. 
II.  cap.  1 9.  s.  1 .,  is  not  entitled,  by 
s.  91.  to  give  the  special  matter  in 
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4&  &  P.  Alteon*  v.  Fotherby  oepted  place*,  the  varnace  between 
laid  Clarke,  4  Campb.  136*  EV,  the  prescription  and  the  evidence, 
ien borough,  C  J.  1815.  ■  was  immaterial*     Rogers  and  aa- 

49.  An  executed  agreement  to  !  otfcir  v.  Allen,  1  Campb.  Si 3. 
destroy  letters  containing  proofs  of  Heath,  J.  Chelmsford, 1808. 


tbe  crime  imputed,  ie  a  good  de- 
fen  ce  under  the  general  issue. 
Lane  v.  Applegate,  1  Stark  97. 
Ellenborough,  C.  J.  1 8 1  5. 

5(K  In  trespass  for  unmooring 
the  plaintiff's  bargee,  the  defend- 
ant cannot,  undet*  the  general  issue, 
shew  an  authority  from  the  ftlain- 
tiff.  Mflnian  v.  Dolweil,  2  Campb. 
378.     Ellenborough,  Cr  X  1810* 

As  to  such  justification,  see  Com* 
Dig.  Pleader,  3  M.  31, 38, 39.  And 
see  ante,  Licmce  ;  post,  D.  (a),  pi. 
53. 

And  tbe  court  of  K.  B.  refused 
a  new  trial,  moved  fqr  on  the 
ground  that  evidence  of  the  spe- 
cial defence  had  been  improper- 
ly rejected,  and  that  the  action 
should  have  been  case  and  not  tres- 
pass.   Ibid* 

*  51.  In  trespass  for  driving  the 
cart  against  tne  plaintiff's  chaise 
and  killing  his  horse,  the  defendant 
should  plead  specially  that  the  in- 
jury arose  from  tbe  negligence  of 
the  plaintiff,  or  by  mere  accident, 
without  the  defendant's  fault;  under 
the  general  issue  the  cause  of  the 
accident  would  be  immaterial. 
Knapp  v.  Salsbury,  2  Campb.  5(X>. 
Ellenborough,  C.  J.  1810. 


But  the  court  of  K.  B.  were 
clearly  of  opinion  that  the  prescrip- 
tion was  negatived  by  the  evi- 
dence, and  granted  a  new  trifal. 
Itoa\ 

And  see  1  Samd.  968,  n.  1. 
Ante,  Custom,  3. 

D.   Replication. 

D.  (a)  In  nhat  cases  special. 

53.  Defendant  justifies  an  entry 
upon  the  possession  of  his  tenant, 
under  a  clause  of  re-entry  i#  case 
an  auction  should  be  held  on  t&p 
premises.  The  plaintiff,  admktir>g 
the  demise,  replies  de  injuria*^  absmu 
residue  causa.  He  cannot,  under 
this  general  replication,  give  evi- 
dence of  a  waver  of  the  forfeiture 
by  the  acceptance  of  rent  after  no- 
tice. Warrall  v.  Clare,  2  Campb. 
629.    Mansfield,  C.  J.  1 81 1. 

And  see  ante,  pi.  50 ;  Licence,  1* 

E.  New  assignment. 

E.  (a)  In  what  easts  necessary* 
(And  see  post,  Witness,  C.) 

54.  A.  is  in  possession  of  a  par* 
of  a  house,  and  B.  of  the  other 
part.  An  officer  enters  into  A.% 
part  under  a  writ  against  B.'s  goods* 


And  as  to  such  special  pleas,  see   none  being  there.  ,  A.  may  main* 


Latch,  1 3 ;  Com.  Dig.  Pleader,  3 
M.31. 

C.  Prescription. 

52.  Issue  upon  a  prescription 
for  a  several  fishery  in  four  places 
ia  a  navigable  river.  It  appeared 
that  the  right  extended  to  two  of 
the  places  only,  in  one  of  which  the 
trespasses  had  been  committed. 
It  was  ruled,  that  the  trespasses  not 


tain  an  action  against  the  officer 
for  entering  his  house,  and  need  not 
make  any  new  assignment  to  a  jus* 
tification  under  the  writ  against  B. 
Fallon  v.  Anderson,  Peake,  109. 
Kenyon,  C.  J*  1 792. 

55.  Where  upon  an  issue  oft 
son  assault  dement*,  the  defendant 
proves  that  he  was  assaulted  be- 
fore the  day  mentioned  in  the  dec- 
laration, the  plaintiff  cannot  give 


having  been  committed  in  the  ex- '  in  evidence  an  assault  on  the  day 
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without  new-assigning.  Rabdle  v. 
Webb,  1  Esp.  38.  fiuller,  J. 
Chelnisford,  1.793.  .,alj  ?fi* 

S.  P.  contra,  Thornton  v.iLji*- 
ter,  Cro.  Gar.  M4.  Sed  vid*  Bull. 
N.  P.  17 ;.  Tyler  v.  Wall,  Cro.  Car. 
SSaj.Anon.  2  Lord  Rayw.  101$. 
And  see  2  Satind.  5.  g. ;  Barnes  v. 
Hunt,  11  East,  451  ;  Pyeyell  y,: 
Stow,  3  Taunt.  425 ;  Oakley  v.  Da- 
vis, 16  East,  82,  ..    j 

5G.  Declaration  for  entering 
house  and  staying  therein  thret 
weeks.  Defendant  justifies  as  to 
entering  and  staying  24  hours. 
The  plea  covers  the  wnole,  and  the 
plaintiff  must  new-assign  if  he  relies 
upon  the  excess.  Monprivatt  v. 
Smith  and  another,  .sheriff  of  Mid- 
dlesex, 2  Campb.  1 75.  EUcnbor- 
ough,  C.  J.  1 809. 

And  see  Bousfield  v.  Blois,  ban. 
sheriff  of  Essex,  Serjeant's  Inn, 
Sittings  before  M.  T.  1818,  report- 
ed in  Manning's  Exchequer  Prac- 
tice, 634. 

'   E.  (b)  How  proved, 

hi.  Plea  justifies  cutting  ropes 
as  necessary  for  disengaging  ves- 
sels which  had  run  foul  of  each  Oth- 
er. To  support  a  new  assignment 
of  excess  clear  and  wanton  injury 
must  be  proved.  Hockless  v. 
Mitchell,  4  Esp.  86.  Kenyon,  C. 
J.  1801. 

F.    Pleas   puis   darbein  continu- 
ance. 

.  58.  SembU,  that  an  award  made 
after  issue  joined,  must  be  pleaded 
as  since  the  last  continuance*  Sto- 
rey v.  Bloxara,  2  Esp.  504.  Ken- 
yon,  C.  J.  1796. 

See  Thomlinson  v.  Arriskin,  1 
Com.  Rep.  330.  where  an  award 
post  ult.  cont,  was  pleaded  in  bar 
of  the  action  generally.  And  see 
Hawkins  v.    Cole  lough,    1   Burr. 


275;,;Bft>wnkJRefM>fei;2;  F.  N. 

J5;181;.Gilb.C.  P.  101. 

59.  If  that  which  is  tendered  as 
a-  ptat'fittt*  deirrgm  continuance, 
have  the  form  and  semblance  of  a 
plea,  the  judge  will  allow  it. to  be 
put  in  and  tacked  to  the  nisi  pcius 
record*  Fitch  ▼»  Toulmin,  1  Stark. 
62.     Ellenhorough,  C.  J.  1816. 

Ace.:  LoveU  v,  Eastaff,  3  T.  R. 
554 ;  Priofce  v.  Nicholson,  5  Taunt. 
.337 ;  1;  Marsh.  70. 

60.  But  the  court  will  order  a 
demurrer  to  such  a  plea-  to  stand 
for  the  .first  paper  day*    Ibid. 


POWER, 


A. .  Appointment* 

'(a)  Form  of  instrument. 

B.  Leases. 

(a)    Reservation. 


A.  Appointment.    * 
A.  (a)  Form  of  instrument. 

1.  A  power  to  appoint  by  any 
writing,  &c.  signed,  sealed,  and  de- 
liverea  by  J.  B.  in  the  presence  of 
two  or  more  witnesses,  is  well  exe- 
cuted by  a  will  signed  and  sealed 
by  J.  B.  and  then  delivered  over 
by  him  to  a  person  then  present 
Doe  d.  Delegal  and  others  v.  Hol- 
loway,  1  Stark.  481.  Ellenbor- 
ough,  C.  J.  1816. 

B.  Leases. 

B.  (a)  Reservation. 

2.  Where  tenant  for  life  with 
power  to  grant  leases,  reserving 

i  the  best  rent,  makes  a  lease  reser- 
ving a  less  rent,  the  lease  is  not 
merely  voidable,  but  void ;  and  it 
cannot  be  confirmed  by  the  accep- 
tance of  rent  by  the  remainder 
man*     Doe  d.  Martin  et  alt.  v. 
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Watts,  2  Esp.  501.    Hotham,  B. 
Guildford,  1796.      . 

3.  But  the  acceptance,  of  rent 
by  the  remainder-man  treating  a 
tenancy  from  year  to  year,  he  can- 
not maintain  ejectment  without  no- 
tice to  quit     ibid. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  nonsuit. 
7  T.  R.  B3. 

4.  A.,  being  in  possession,  grants 
a  term  to  B.,  who,  by  a  decree  of 
the  court  of  chancery,  is  directed 
to  attorn  to  C. ;  B.  attorns,  and  C. 
accepts  rent  from  him.  C.  is 
bound  by  the  lease.  Doe  d.  Jol- 
liffe,  J.  Jolliffe  &  W.  Bowerman, 
v.  Sy  bourn,  2  Esp*  577.  Kenyon, 
C.  J.  Maidstone,  1 798. 

5.  C.  notS.  P.7T.R.  2. 

5.  A  demise  of  lands  at  an  en- 
tire rent  void  for  part,  is  void  for 
the  whole.  Doe  d.  Griffiths  v. 
Lloyd,  3  Esp.  78.  Kenyon,  C.  J. 
1800. 

6.  Where  tenant  for  life,  bound 
to  reserve  the  best  rent,  lets  the 
premises  on  a  repairing  lease,  and 
after  the  improvements  have  taken 
place,  accepts  a  surrender  and 
grants  a  fresh  term,  he  must  re- 
serve the  best  rent  that  can  be 
then  obtained.     Ibid* 

7.  But  eauity  may  relieve  for 
the  part  of  the  former  term  remain- 
ing unexpired  at  the  period  of  the 
surrender.    Ibid. 

8.  Under  a  power  to  grant  leas- 
es for  21  years, "  so  as  upon  every 
such  lease  there  shall  be  reserved 
the  best  improved  rent  that  can 
reasonably  be  had  for  the  same," 
a  lease  by  tenant  for  life,  reserving 
a  larger  rent  than  had  been  paid  to 
the  devisor,  but  which  was  found  by 
special  verdict  not  to  be  the  best 
rent  which  could  have  been  fairly 
obtained,  though  there  was  no 
fraud  or  collusion,  was  determined 
to  be  void.     Wright  v.  Smith,  5 

38 


Esp.    303.      Exchequer,  M.   T. 
1803. 
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A.  Commencement  of  action. 
B.  Particulars  of  demand. 

(a)  In  what  case  requirabU. 

(b)  Where  sufficient* 

C.  Payment  of  money  into  court. 

(a)  In  what  cases  allowed. 

(b)  Effect  of. 

D.  Order  for  production  of  pa- 

pers, 

E.  Notices. 

F.  Consent-Rule. 

G.  Entering  the  record. 

H.  Putting  off  trial. 

I.  Withdrawing  the  record. 

K.  Nonsuit. 

L.   Judgment   as    in  case   or   a 
nonsuit. 

M .  Trial. 

(a)  In  what  county. 

(b)  Attendance  and  demeanour 

of  parties. 

(c)  Particular  defences^  where 

excluded. 

(d)  Jury. 

(e)  Counsel. 

1^.  New  trial. 


A.  Commencement  or  action.    . 
(And  sec  Penal  action,  pi.  54.} 

1.  The  filing  of  the  bill  is  the 
commencement  of  an  action  against 
an  attorney ;  and  payment  after 
bill  filed,  though  before  notice,  is 
insufficient,  Goddard  and  anoth- 
er v.  Benjamin,  one,  &c,  3  Campb. 
331.    EUenborougb,  C.  J.  1813. 


am 
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2.  And  where  the  hour  on  which 
the  bill  was  filed  is  shewn,  the  pro* 
duction  of  a  receipt,  bearing  date 
the  same  day,  is  no  bar,  without 
proof  that  the  money  was  paid  be- 
fore that  hour.    Ibid. 

B.  Particular  of  demand. 
B.  (a)  In  what  cases  rtquirablt. 

3.  In  an  action  for  the  recovery 
of  the  deposit  paid  on  the  purchase 
of  an  estate,  the  vendor  is  entitled 
to  a  statement  of  the  objections  of 
the  vendee.  Squire  v.  Tod  and 
others,  1  Campb.  293.  Mansfield, 
C.J.  1808. 

B.  (b)  When  sufficient. 

4.  Where  there  has  been  an  ac- 
count current  between  the  parties, 
the  particular  should  specify1  the 
matters  for  which  credit  is  meant 
to  be  given.  Mitchell  v.  Wright, 
1  Esp.  280.    Kenyon,  C.  J.  1 795. } 

5.  And  stating  the  debtor  side  of 
the  account  only  was  declared  to 
be  a  contempt,  for  which  the  attor- 
ney would  oe  probably  ordered 
to  pay  costs  on  both  sides.  Ad- 
lington  v.  Applcton,  2  Campb. 
4 1 0.     Ellenborough,  C.  J.  1810. 

But  Le  Blanc,  J.  and  Thomp- 
son, C.  B.  fWhaley  v.  Banks,) 
1814,  and  Burrough,  J.  (Pember- 
ton  v.  Bellington)  181$,  refused  to 
order  the  plaintiff  to  state  the  cred- 
itor side  of  the  account. 

And  seeLovat  v.Lord  Ranelagh, 
3  V.  and  B.  30 ;  Mann.  Exch.  Pra. 
214,5. 

6.  Giving  credit  to  the  opposite 
party,  is  not  an  admission  that  the 
sum  is  due.  Miller  v.  Johnson,  2 
Esp.  602.    Eyre,  C<  J.  1 797, 

7i,  A:  plaintiff  is  not  precluded 
frbnt  recovering  a  demand  inclu- 
ded in  his  particular,  by  the  ctr» 
cuinstance  of  his  having:  omitted  to 
makesuch  demand  in  a  bill  sent 


to  the  defendant  before  action 
brought.  Short  v.  Edwards,  1 
Esp.  374.    Kenyon,  C.  J.  1 70k 

8.  If  the  attorney  upon  being 
ealled  upon  for  a  particular,  refer 
to  an  account  delivered  before  the 
commencement  of  die  action,  thin 
is  a  virtual  compliance  with  the  or- 
der, and  the  party  is  hound  by  the 
account.  Hatchet  and  wife  v. 
Marshall,  Peake,  172.  Kenyon, 
C.J.  1793. 

Andi  see  Etches  v.  Fellowes, 
Wightw.  78. 

9.  The  plain tiiPs  particular  was 
for  horses  sold  and  on  an  account 
stated. ,  The  defendant  paid  mon- 
ey generally  into  court  sufficient 
to  cover  the  latter  demand.  The 
evidence  to  support  the  former 
shewed,  that  the  defendant  was  li- 
able only  for  the  price  of  horse* 
sold  by  him  for  the  plaintiff.  Held, 
that  the  plaintiff  was  precluded 
from  recovering  the  money  receiv- 
ed to  his  use ;  and  that  he  could 
not,  by  applying  the  money  paid  to 
the  counts  for  horse*  sold,  upoa 
which  he  had  given  no  evidence, 
entitle  himself  to  a  verdict  on  the 
account  stated  for  the  halance. 
Holland  v.  Hopkins,  8  Esp.  108. 

,Eldon,C.  J.  1800. 

And  the  court  of  C.  P.  dischar- 
ged a  rale  for  setting  aside  nonsuit ; 
but  gave  leave  to  amend  on  pay- 
ment of  costs.  &  Bos.  and  Pull* 
243. 

10.  If  the  plaintiff,  in  his  partic- 
ular, demand  money  due  on  a 
promissory  note  only,  which  note' 
appears  to  bcon  an  important 
stamp,  he  cannot  resort  to  toe  mon- 
ey counts.  Wade  v.  Beasley,  4 
Esp.  7.    Kenyon,  C.  J.  1801. 

but  see  Brofrn  v.  Hodgson,  4 
Taunt.  1B9. 

IK  If  a  payment  made  on  ac- 
count of  the  defendant  to  A.  is  sta* 
ted-  in  die  plaintiff's,  particular  to 
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have  been  make  to  B.,  it  is  suA» 
eient  ;  unless  the  defendant  will 
state  to  die  court  by  affidavit,  that 
he  has  been  misled  by  Che  partic- 
ular* Day  and  others,  assignees, 
v.  Bower,  1  Campb.  69,  n.  Ellen- 
borough,  C.J.  1806. 

18.  In  an  action  against  a  factor 
for  not  accounting,  and  for  goods 
sold,  a  bill  of  particulars,  headed 
u  A.  to  B."  simply  stating  the  quan- 
tity and  value  or  the  goods,  is  ap- 
plicable to  either  count.  Hunter 
v.  Welsh,  1  Stark.  224.  Elieabor- 
ough,C.  J.  IS  16. 

B.  (c)  Effect  of. 

13.  If  the  plaintiff's  particular 
contain  Hens  which  are  owing 
from  the  defendant  and  his  partner, 
who  is  not  sued,  the  nonjoinder 
may  be  pleaded  in  abatement, 
though  part  of  the  demand  be  due 
from  the  defendant  solely*  Col- 
son  et  alt  v.  Selby,  1  £sp.  452. 
Kenyon,  C  J.  1796. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.  Aid.  and  Tidd, 
695. 

14.  Under  a  particular,  specify- 
ing merely  a  demand  on  a  promis- 
sory note,  the  plaintiff  may  recov- 
er interest.  Blake,  executor  of 
Dale,  v.  Lawrence,  4  Esp,  147. 
Ellenborougb,  C.  J.  1 802. 

15.  Though  the  plaintiff  is  re- 
stricted in  his  own  evidence  to  the 
contents  of  his  particular,  he  may 
avail  himself  of  any  evidence  pro- 
duced by  the  defendant,  to  increase 
his  demand.  Hurst  v.  Watkis,  1 
Campb.  68.  Ellenborough,  C.  J. 
1807. 

But  see  Phill.  Evid.  1 49 ;  ante, 
Landlord  and  tenant,  pi.  15. 

16.  Payment  of  M.  into  court  on 
a  count  for  goods  sold  and  deliver- 
ed, after  the  delivery  of  a  particu- 
lar demanding  the  price  of  wool 
lold  by  the  plaintiffs  broker,  is  no 


admission  of  the  plaintiff's  interest 
in  the  goods  beyond  the  5k  Black- 
burn v.  Schoies  and  another,  2 
Campb.  341.  Ellenborough,  C. 
J.  1810. 

17.  Particular  specified  a  bjH 
for  601.  bearing  date  on  a  certain 
day.  The  evidence  was  of  a  bill 
of  631*  dated  on  a  different  day  in 
the  same  year  and  month.  The 
variance  was  held  to  be  immateri- 
al. Dunn  v.  Thomas.  Abbott,  J. 
Cornwall  Spring  Assizes,  1818. 

C.  Payment  of  money  into  court*. 

C.  (a)  In  what  casts  allowed. 

(Quidam  existimaverunt  neque 
eum  qui  decern  peteret,  cogendum 
qdinque  accipere  et  reKqua  pcrse- 
qui :  neque  eum  qui  fundum  suum  di- 
ccret,  partem  dumtaxat judicio  per- 
sequi ;  sed  in  utraque  causa  huma- 
nius  facturus  videtur  praetor,  si  ac- 
torem  compulerit  ad  accipiendum 
id  quod  offeratur :  cum  ad  offichim 
ejus  pertineat  lites  diminuere.  D. 
12,1,21. 

And  see  post,  Set  oft;  Tender; 
a  defendant  being  at  liberty  to  pajr 
money  into  court  in  all  cases  m 
which  a  set  off  or  a  tender  would 
have  been  available,  that  is,  where 
the  duty  for  which  the  action  is 
brought  consists  of  a  sum  certain, 
or  of  a  demand  capable  of  being 
reduced  to  a  sum  certain  by  sim- 
ple calculation.  Ante.  Bank- 
rupt, pi.  99.) 

C.  (b)  Effect  of. 

* 

(See    ante,    Insurance,   pi.  217; 
post,  Tender,  E.) 

18.  Where  the  declaration  con- 
tains a  count  upon  a  special  con- 
tract, bringing  in  money  gmeratty 
is  an  admission  of  the  contract, 
Guillod  v.  Nock,  1  Esp.  347.  Eyre, 
C.J.  1795. 

S.  P.  Gutteridge  v.  Smith,  2  H. 
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Bla.  374 ;"  Watkins  v.  Towers,  2 
T.  R.  280  ;  Jenkins  v.  Tucker,  1 
H.  Bla.  90 ;  Bennett  v.  Francis,  2 
Bos.  &  Pul.  550;  Mullerv.  Harts- 
horn, 3  Bos.  &  Pul.  556 ;  Bryan 
v.Williamson,  Tidd,  627;  Yate 
v.  Willan,  2  East,  128. 

19.  Payment  of  money  into  court 
on  a  declaration  for  goods  sold, 
does  not,  however,  admit  the  plain- 
tiff's interest  in  the  goods  beyond 
the  sum  paid  in.  Blackburn  v. 
Scholes  and  another,  2  Campb. 
341.     Ellenborough,  C.  J.  1810. 

And  see  Godsall  v.  Boldcro,  9 
East,  72,  9. 

20.  Although  the  plaintiff  had 
previously  delivered  a  particular, 
specifying  the  parcel  of  goods  in 
respect  of  which  the  action  was 
brought.     Ibid. 

21.  So  where  defendant  pleads 


597;  Cox  v.  Robinson,  Cas. 
Temp.  Hardw.  206;  Kabell  v. 
Hudson,  4  T.  R.  10;  Burstall  r. 
Horner,  7  T.  R.  372. 

24.  And  the  defendant  cannot 
demand  a  verdict.  Smith  v.  Vale, 
2  Esp.  607.    Kenyon,  C.  J.  1 797. 

ConU  Jenkins  v.  Tucker,  1  H. 
Bla.  93,  diet  per  Loughborough, 
C.  J. ;  Gutteridge  v.  Smith,  2  H. 
Bla.  376,  diet,  per  Heath,  J. 

25.  But  semble,  that  where  plain- 
tiff takes  money  out  of  court,  and 
does  not  move  to  set  the  nonsuit  a- 
side,  he  is  precluded  from  bringing 
a  fresh  action.  Rogers  v.  McCar- 
thy, 3  Esp.  106.  Kenyon,  C.  J. 
1800. 

26.  Where  goods  are  tortiously 
taken  by  the  defendant,  who 
brings  in  money  generally  upon  a 
declaration  containing  a  count  for 


infancy,  payment  of  money  into   goods  sold,  it  will  be  presumed  that 
court  is  no  admission  of  the  plain-    the  parties  agreed  to  convert  the 


tiff's  right  of  action,  ultra  the  sum 
brought  in.  Hitchcock  v.  Tyson, 
2  Esp.  482,  n.     Buller,  J.  1786. 

22.  The  payment  of  money  into 
court  upon  a  count  in  a  valued  pol- 
icy, in  which  the  loss  is  averred  to 
be  total,  is  no  admission  that  the 
loss  is  total.  Rucker  and  another 
v.  Palsgrave  1  Campb.  557.  Mans- 
field, C.  J.  1 808. 

And  the  court  of  C.  P.  refused  a 
rule  to  set  aside  nonsuit ;  1  Taunt. 
419. 

And  see  Waldron  v.  Coonibe,  3 
Taunt.  162. 

But  it  admits  the  interest,  as  aver- 
red in  the  declaration ;  Bell  v. 
Ansley,  16  East,  146. 

So  it  admits  Mfucts  stated  in  the 
counts,  on  which  the  money  is 
brought  in ;  Godsall  v.  Boldero,  9 
East,  72,  9. 

23.  Plaintiffmay  be  nonsuited  af- 
ter payment  of  money  into  court. 
Ibid. 

Ace.  Elliott  v.  Callow,  2  Salk. 


transaction  into  a  contract  of  sale. 
Bennet  v.  Francis,  4  Esp.  23. 
Chambre,J.  1801. 

And  the  court  of  C.P.  discharged 
a  rule  for  setting  aside  a  verdict  lor 
the  plaintiff.  Ibid,  and  2  Bos.  & 
Pul.  31. 

27.  Where  money  is  taken  out 
of  court,  and  the  costs  are  taxed 
and  paid,  the  plaintiff  is  not  conclu- 
ded from  shewing  in  a  collateral 
action,  that  the  money  was  accept- 
ed, merely  to  put  an  end  to  litiga- 
tion. Hildyard  v.  Blowers,  5  Esp. 
69.     Ellenborough,  C.  J.  1 803. 

Ace.  Nichols  v.  Philips,  3  Anst 
636. 

28.  Nor  will  taking  out  of  court 
a  less  sum  than  the  sum  sworn  to, 
subject  the  plaintiff  to  an  action 
for  a  malicious  arrest.  Jackson  v. 
Bqrleigh,  3  Esp.  S4.  Kenyon, 
C.  J.  1 799. 

29.  In  an  action  of  covenant,  if 
money  be  paid  into  court  upon  one 
of  the  breaches  assigned,  the  execa- 
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tion  of  the  deed  is  admitted.  Ran- 
dall v.  Lynch,  2  Campb.  357.  El- 
lenborough C.J.  1810. 

30.  And  if  the  defendant  bring 
in  money  generally  upon  a  declara- 
tion containing  a  count  on  a  bill  of 
exchange,  he  cannot  take  advan- 
tage of  an  improper  stamp.  Israel 
v.  Benjamin,  3  Campb.  40.  Ellen- 
borough,  C.  J.  and  K.  B.  M.  181 1. 

Ace.  Gutteridge  v.  Smith,  2  H. 
Bla.  374. 

31.  Payment  of  money  into  a 
superior  court  is  a  conclusive  ad- 
mission of  the  plaintiff's  right  to 
sue  in  such  court  Miller  v.  Will- 
iams, 5  Esp.  19.  Ellenborougb,  C. 
J.  1803. 

32.  And  where  the  plaintiff  de- 
clares in  one  count  for  work  and 
labour  as  a  surgeon,  it  is  such  an 
admission  of  the  plain tifTs  right  to 
sue  in  that  capacity  as  precludes 
the  defendant  from  giving  evidence 
that  the  plaintiff  is,  or  assumes  to 
be,  a  physician.  Lipscombe  v. 
Holmes.  2  Campb.  441.  Ellen- 
borough,  C.J.  1810. 

33.  Proof  of  the  rule  to  pay  mo- 
ney into  court  will  entitle  the  plain- 
tiff to  a  verdict,  unless  the  costs 
have  been  paid*.  I  las  burgh  v. 
Ormc,  1  Campb.  558,  n.  1  Burt. 
171,  2.  Ellenborough,  C.  J.  1808. 

34.  If,  after  action  brought,  the 
debt  be  paid  without  a  rule  of  court 
the  plaintiff  must  have  a  verdict 
Atkinson  v.  Thornton,  1  Campb. 
559,  n.  Ellenborough,  C.  J.  1 808 ; 
Holland  v.  Jourdine,  Holt,  6. 
Gibbs,C.  J.  1815. 

S.  P.  Toms  v.  Powell,  7  East, 
536 ;  S.  C.  3  Smith,  554. 

35.  Although  a  receipt  be  given 
for  debt  and  costs.  Holland  v. 
Jourdinc,Holt,  6.  Gibbs,  C. J.  1815. 

36.  Payment  of  money  into 
court  can  be  proved  only  by  pro- 
ducing the  rule.  Israel  v.  Benja- 
min, ubi  supra. 


37.  Or  an  office  copy.  Still  v. 
Halibrd,  4  Campb.  17.  Ellenbor- 
ough, C.J.  1814. 

38.  Where  one  party  clandes- 
tinely draws  and  accepts  a  bill  in 
the  name  of  the  firm,  partly  for  a 
demand  which  the  payee  has 
against  the  partnership,  and  partly 
for  his  own  debt,  the  payee,  in  an 
action  against  all  the  partners,  can 
only  recover  against  the  former 
part  of  the  consideration,  though 
money  be  paid  into  court  on  the 
counts  on  the  bill.  Barber  v. 
Backhouse  and  others,  Peake,  61. 
Kenyon,  C.  J.  1791. 

D.  Order  for  production  op 

PAPERS. 

39.  In  an  action  in  C.  P.  upon  a 
policy  of  insurance,  a  judge  at 
chambers  will  make  a  general  or- 
der on  the  assured  to  produce,  up- 
on affidavit,  all  papers  in  his  pos- 
session relating  to  the  cause.  Gold- 
schmidt  v.  Marryat,  1  Campb. 
562.     Mansfield,  C.  J.  1809. 

And  see  Clifford  v.  Taylor,  1 
Taunt.  167 ;  Campbell  v.  French, 
1  Anst.  50 ;  Potts  v.  Adair,  ibid. 
259  ;  Gabbitt  v.  Cavendish,  2 
Anst.  547. 

E.  Notice. 
(And  see  Trover,  B.) 

E.  (a)  How  served. 

40.  Notice  to  produce  papers 
served  at  the  attorney's  office  on 
the  evening  before  the  trial,  after 
the  attorney  has  left  the  office,  is 
too  late.  Sims  v.  Kitchen,  5  Esp. 
46.     Ellenborough,  C.  J.  1808. 

E.  (b)    Notice  to  produce  papers, 
$  c.  where  neassain/. 

41.  Where  a  number  of  pla- 
cards are  printed,  and  a  party 
adopts  and  uses  some  of  them,  all 
the  rest  are  duplicate  originals,' and 
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one  of  them  may  be  read  against 
such  party,  without  notice  to  pro- 
duce. R.  v.  Watson,  2  Stark,  1 90. 
K.B.1818. 

42.  The  non-production  of  books, 
upon  notice  merely,  entitles  the  op- 
posite party  to  give  secondary  ev- 
idence ;  it  does  not  authorise  the 
^#ury  to  speculate  upon  the  proba- 
>le  contents.  Cooper  et  alt.  v. 
Gibbons,  3  Campb*  364.  Gibbs,  J. 
1813. 

43*  Proof  that  upon  a  bill  being 
dishonored  duplicate  notices  of 
dishonor  were  written,  and  that  a 
letter  was  delivered  to  the  defend- 
ant of  a  bill,  together  with  the  proof 
of  notice  to  produce  the  letter  so 
delivered,  as  containing  notice  of 
dishonor,  is  evidence  (in  default  of 
production)  that  the  defendant  had 
notice.  Roberts  v.  Bradshaw,  1 
Stark.  28.  Ellenborough,  C.  J. 
1815. 

44.  An  instrument  will  be  pre- 
sumed to  be  stamped,  against  a 
party  refusing  to  produce  it.  Crisp 
v.  Anderson,  1  Stark.  35*  Ellen- 
borough,  C.  J.  1815. 

45.  But  the  contrary  may  be 
proved.     Ibid. 

46.  D.  as  surety  for  A.  binds 
himself  to  pay  B.  the  balance  of 
account  due  from  A.  within  six 
months  after  notice,  parol  evidence 
of  such  notice  cannot  be  given, 
without  notice  to  produce  it,  since 
it  operates,  not  merely  as  a  notice, 
but  as  a  statement  of  accounts. 
Grove  and  another  v.  Ware,  2 
Stark.  174.  Ellenborough,  C.  J. 
18)7. 

E.  (c)  Effect  of. 

47.  After  a  notice  to  defendant 
to  produce  cheaues,  the  plaintiff 
calls  for  one  of  them.  All  are  put 
into  his  hand,  and  after  looking 
them  over,  he  selects  one.  Held, 
that  as  the  plaintiff  did  not  take 


the  first  that  offered  itself,  defend- 
ant is  entitled  to  have  the  whole 
read.  Speer  v.  Watts.  Hokoyd, 
J.  Taunton  Spring  Assises,  1818. 

E.  (d)  Notice  to  dispute  considera- 
tion. 

48*  Semble,  That  between  im» 
mediate  parties  the  consideration 
may  be  impeached  without  notice. 
Green  v.  Deakin  and  others,  2 
Stark.  347.    EUenbor.  C.  J.  1818. 

48*  In  an  action  by  indorsee 
against  acceptor,  the  defendant 
cannot,  by  merely  giving  notice 
that  such  proof  will  be  required, 
compel  the  plaintiff  to  shew  what 
consideration  he  has  given ;  before 
such  proof  can  be  called  for,  some 
suspicion  must  be  thrown  upon  the 
plaintiff's  tide.  Reynolds  v*  Chet- 
tie,  2  Campb.  596.  Ellenborough, 
C.  J.  1811. 

50.  S.  P.  Clark  y.  Elliott,  Selw. 
N.  P.  304.  London  sittings,  B.  R. 
after  M.  T.  1811. 

51.  It  was  afterwards  held  that 
where  such  notice  has  been  given, 
the  plaintiff  must  make  the  proof  of 
consideration  part  of  his  case,  and 
not  reserve  it  for  the  reply.  De- 
laney  v.  Mitchell,  1  Stark.  439. 
Ellenborough,  1815;  and  Hum- 
bert v.  Ruding,  Chitty  on  Bills, 
512.     Ellenborough,  C.  J.  1817. 

52.  But  the  present  Chief  Jus- 
tice has,  at  Nisi  Prius,  declared  the 
former  to  be  the  correct  course., 
Chitty,  5 12,  note  (3). 

53.  ScmbU)  that  the  notice  or 
action  againsta  magistrate  must  be 
indorsed  by  an  attorney  who  has . 
taken  out  his  certificate.  Sabin  v. 
De  Burgh  and  others,  2  Campb. 
1 96.    Ellenborough,  C.  J.  1 809. 

54.  But  proof  Uiat  the  attorney 
had  ordered  his  clerk  to  take  out 
his  certificate,  and  bad  given  him 
money  for  that  purpose,  is  sufficient 
evidence  of  qualification.    Ibid. 
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65;  After  notice  to  the  defend- 
ant, a  ship-owner,  to  produce  let- 
ters, &c«  the  plaintiff  may  give  sec- 
ondary evidence  of  sr  document  re- 
lating to  the  vessel,  in  the  custo- 
dy of  the  captain,  on  account 
of  the  privity  between  captain 
and  owner.  He  is  not  bound  to 
subpoena  the  former.  Baldney 
and  another  v.  Ritchie,  1  Stark. 
338. 

56*  In  an  action1  by  A.  as  as- 
signee of  B.  against  M.  a  notice, 
entitled  A.  assignee  of  B.  and  C. 
against  M.,  is  insufficient,  though 
the  commission  was  against  B.  and 
C.  jointly.  Harvey  and  others, 
assignees  of  Harvey,  v.  Morgan, 
2  Stark.  1 7.  Ellenborough,  C.  J. 
1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid, 

57.  The  defendant  cannot,  in 
ttrictnts,  cross-examine  the  plain- 
tiff's witnesses  as  to  the  contents 
of  papers,  though  the  plaintiff  re- 
fuses to  produce  them  in  that  mage 
of  the  cause.  Sideways  v.  Dyson 
and  another,  2  Stark.  49.  EUen- 
borough, C.J.  1817. 

F.  Consent  rule. 

58.  In  an  ejectment  for  an  un- 
divided moiety,  the  plaintiff*  is 
bound  to  give  evidence  of  an  actu- 
al ourfer,  or  to  prove  the  consent 
rule  confes9m%  ousttr.  Doe  d. 
White  v.  Cuff,  1  Campb.  173.  El- 
Icnborough,  C.  J.  1 808. 

And  sec  Reading's  case,  1  Salk. 
302 ;  Doe  d.  Fisher  v.  Prosser, 
C&wp.  21 8  ;  Peaceable,  d.  Horn- 
blower  v.  Read  and  others,  1  East, 
MB;  Obtes  d.  Wigfall  v.  Brvdon 
and  others,  3  Burr.  1 897 ;  A  clam's 
Ejectm.  2d  edition,  318 ;  Doe  d. 
Helling*  v.  Bird,  1 1  East,  43. 

G.  Entering  the  record. 

39.  It  is  the  rule  on  all  the  cir- 


cuits that  where  business  is  not 
done  on  the  commission  day,  cau- 
ses most  be  entered  before  the  court 
sits,  on  the  day  when  business  w 
begun.  Skeye  v.  Voyce,  3  Campb. 
365.    Bayley,  J.  Worcester,  1813. 

60.  But  under  special  circum- 
stances, the  court  will  listen  to  an 
application  for  leave  to  enW  a 
cause  afterwards.    Ibid. 

H.  Putting  off  trial. 
(And  see  ante,  Costs,  A.  (a)  f ,  2.) 

61.  An  affidavit  to  put  off  a  trial 
on  account  of  the  absence  of  a  ma- 
terial witness,  may  be  made  by 
the  attorney  in  the  cause.  Duber* 
ley  v.  Gunning,  Peake,  97.  Ken* 
yon,  C.  J.  1797. 

S.  C.  notS.P.  4T.  R.  651. 
And  see  Sullivan  v.  Magill,  1  TL 
Bla.  637. 

62.  And  the  motion  may  be 
made  on  the  day.  on  which  the 
cause  stands  for  trial.    Ibid. 

63.  Or  called  on.  Hart  v. 
Whitelocke,  Barnes,  452. 

64.  In  answer  to  an  application 
to  put  off  a  trial,  an  affidavit  may 
be  read  which  ^vas  made  before 
the  affidavit  on  which  the  motion 
was  made.  Brooke,  esquire,  v. 
Wellington,  esquire,  Graham,  B. 
Bristol,  1819. 

65.  And  it  appears  to  be  no  ob* 
jection  to  such  affidavit  that  it  was 
sworn  before  a  commissioner  in 
the  country,  and  transmitted  to 
town  (but  not  used)  for  another 
purpose.     Ibid. 

66.  An  application  may  be  made 
at  nisi  prius  to  postpone  the  trial  of 
a  chancery  issue.  Buxton  v.  Law- 
ton,  4  Campb.  163.  Gibbs,  C.  J. 
1815. 

67.  A  judge  at  nisi  prius  will  not 
either  accefer&te  or  retard  a  trial, 
in  expectation  of  the  interference 
of  a  court  of  equity.    Goldschmidt 
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v.  Marryatt,  1  Campb.  059.  Mans- 
field, C.  J.  1 809. 

68.  A  judge  at  nisi  prius  will,  on 
the  application  of  the  plaintiff,  make 
an  order  for  putting  off  the  trial 
from  one  day  in  the  sittings  to  an- 
other, on  account  Of  the  indisposi- 
tion of  a  witness.  Ansley  v.  Birch, 
3  Campb.  333.     Ellen  borough,  C. 

J.  i  h  a. 

69.  But  the  defendant  is  entitled 
to  costs.    Jbia\ 

70.  And  the  plaintiff  will  not  be 
allowed  to  put  off  the  trial  beyond 
the  sittings.  He  must  withdraw 
the  record.    Ibid. 

And  see  Westm.  2.  cap.  46 ;  2 
Inst.  256. 

71.  A  trial  will  not  be  put  off, 
upon  a  motion  at  nisi  prius,  to  en- 
able the  plaintiff  to  substitute  an 
excuse  for  profert.  Paine  v.  Bus- 
tin,  1  Stark.  74.  Ellenborough, 
C.  J.  1815. 

I.  Withdrawing  the  record* 

72.  Counsel  retained  by  the 
plaintiff,  who  have  not  received 
their  6rie/i,  have  no  power  to  with- 
draw the  record.  Abitbol  v.  Ben- 
editto,  2  Campb.  487.  Lawrence, 
J.  1810. 

And  the  chief  justice  ordered 
the  nonsuit  to  stand.  Ibid*  Mans- 
field, C  J.  1810. 

S.  C.  3  Taunt.  225. 

* 

K.  Nonsuit. 

73.  A  judge  at  nisi  prius  will 
direct  a  nonsuit,  on  the  ground  of 
the  non-performance  of  a  condition 
precedent,  although  the  objection 
is  on  the  record.  Sadler  v.  Rob- 
ins, 1  Campb.  256.  Ellenborough, 
C.J.  1808. 

74.  Where  assignees  are  non- 
suited, they  are  not  entitled  to  the 
costs  occasioned  by  a  notice  to 
dispute  the  trading.    Act  of  bank- 


ruptcy, and  petitioning  creditors' 
debt,  Appendix. 

75.  One  indictment  against  A. 
and  another  against  A.  and  B.  are 
entered  for  trial  as  common  jury 
causes  by  the  defendants,  special 
juries  having  been  struck  in  both 
by  the  prosecutor :  the  prosecutor 
cannot,  if  he  withdraw  the  first  re- 
cord with  a  view  to  reverse  the  or- 
der of  trial,  prevent  the  defendant 
from  being  acquitted.  Rex  v. 
Houlditch  and  another,  1  Stark. 
63.     Ellenborough,  C.  J.  1815. 

L.  Judgment  as  in  case  of  a  mo* 

suit. 

76.  The  defendant  is  not  enti- 
tled to  judgment  as  in  case  of  a 
nonsuit,  where  the  judge  at  nisi 
prius,  after  the  opening  of  the 
pleadings,  stops  the  cause  as  not 
fit  to  be  tried.  Henkin  v.  Gerss, 
2  Campb.  408.    K.  B.  E.  1810. 

S.  C.  1 2  East,  248. 
And  see  Anon,  Bunb.  17 ;  Sav. 
57,  pi.  1 22. 

M.  Trial. 

(And   see  ante,  Pleading,  A.  (c).) 
M.  (a)  In  what  county* 

77.  Felonies  in  Wales,  created 
since  26  Hen.  VIII.  cap.  6.  are 
triable  in  the  next  English  county* 
Rex  v.  Window,  3  Campb.  78. 
Le  Blanc,  J.  Hereford,  1811. 

M.  (b).  Attendance  and  demeanour 
of  parties. 

78.  At  the  trial  of  an  informa- 
tion against  a  peer  for  a  misde- 
meanour, the  defendant  is  not  en- 
titled to  sit  covered,  or  to  have  a 
place  assigned  to  him.  The  Kiitf 
v.  Lord  Abingdon,  1  Esp.  226,  and 
Peake  236.     Kenyon,  C.  J.  lW- 

79.  A  prisoner  who  is  a  party  to 
a  suit,  it  not  entitled  to  be  brougn 
up  to  hear  the  trial.     Thelluaoo  r 
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Coppmger,  3  Esp.  983.     Kenyon, 
C.:J.  1801. 

And  see  Anon.  2  Salk.  544 ;  Rex 
v.  Feilding,  Comb.  29 ;  Meekings 
v.  Smith,  1  H.  Bl.  636 j  Cole  v. 
Hawkins,  Andr.  975. 

80.  But  a  defendant  is  protected 
from  arrest  in  coming  to  attend  the 
trial.  Solomon  v.  Underhill,  1 
Campb.  229.  Ellenborough,  C.  J. 
1808. 

S.  P.  Lightfoot  v.  Cameron,  2 
Bla.  1113.  And  see  Chiiderston 
v.  Barrett,  11  East,  439;  Tidd,  196. 

81.  And  if  he  be  arrested  eundo, 
the  judge  will  grant  a  habeas  corpus 
to  discharge  him,  and  will  put  off 
the  trial.    Ibid, 

And  see  Tidd,  784. 

82<,  But  this  must  be  upon  pay- 
ment of  costs;  unless  the  plaintiff 
appears  to  have  colluded  with  the 
creditor.    Ibid. 

83.  The  plaintiff's  attorney  is 
not  bound  to  attend  the  trial  of  the 
cause.  Dax  v.  Ward,  1  Stark. 
409.     Ellenborough,  C.  J.  1816. 

S.  P.  H.  21,  E.  3,  fo.  46,  pi.  64. 

And  see  T.  1 1,  E.  4,fo.  3,  pi.  4 ; 
Manning's  Exchequer  Practice, 
585,  586. 

84.  He  is  therefore  not  respon- 
sible for  a  failure  occasioned  by  his 
own  absence,  concurring  with  that 
of  a  witness  whose  attendance  he 
had  reason  to  expect.    Ibid. 

M.  (c)  Particular  defences^  where 
excluded* 

85.  A  defendant,  under  terms 
not  to  give  coverture  in  evidence, 
cannot  shew  that  the  goods  wefe 
delivered  on  the  credk  of  the  hus- 
band. Snell  v.  Rice,  Peake,  235, 
and  i  Esp.  221.  Kenyon,  C.  J. 
1794.      F  ■ 

And  see  Tidd,  564. 

86.  SembUi  that  an  award  made 
after  is$ue  joined,  cannot  be  given 
to  evidence    under*  the   original 
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pleadings,  but  must  be  pleaded  im» 
is  darrein  continuance.  Storey  v. 
Bloxam,  2  E^>*  504.  Kenyon,  C. 
J.  1796. 

See  Thomlinson  v.  Arriskin,  I 
Com.  Rep.  330;  Hawkins  v.  Col- 
clough,  1  Burr.  275. 

M.  (d)  Jury. 
(And  see  post.    Statute,  pi.   1 ; 
Witness,  C.  (d; ;  ante,  K.  75.) 

87.  Where  the  defendant  has 
served  a  rule  for  a  special  jury,  but 
none  has  been  struck,  the  plain- 
tiff may  try  the  cause  in  its  regular 
order  as  a  common  jury  cause. 
Farmer  and  another  v.  Kichards 
and  another,  2  Stark.  369.  Ellen- 
borough,  C.J.  181 H. 

88.  And  upon  a  motion  for  a 
new  trial  the  court  said  "that  it 
was  incumbent  upon  a  party  who 
meant  to  have  his  cause  tried  by  a 
special  jury,  to  pursue  the  object 
in  all  its  steps,  and  to  do  every 
thins  in  his  power  in  order  to  ena- 
ble the  other  party  to  apply  to  the 
judge  at  nisi  prius  to  try  the  cause 
upon  a  statement  that  it  would  oc- 
cupy no  more  time  than  a  common 
cause."    Ibid. 

81).  In  criminal  cases  a  judge 
cannot  certify  for  the  costs  of  a 
special  jury.  The  King,  on  the 
prosecution  of  Sermon,  v.  Lord 
Abingdon,  1  Esp.  226*  Kenyon, 
C.  J.  1 794. 

90.  Upon  application  made  to 
appoint  particular  days  for  the  tri« 
ai  of  special  jury  causes,  where 
there  was  no  defence,  Lord  Ellen* 
borough  said,  "  I  wish  this  to  be 
understood  to  be  the  rule  in  future. 
If  the  jury  has  been  reduced,  Bad 
a  case  be  made  out,  shewing  that 
there  is  no  defence,  1  will  appoint 
a  particular  day,  that  the  plaintiff 
may  have  the  benefit  of  the  trial; 
but  if  the  jury  has  not  been  reduc- 
ed, t  ho  trial  must  cqtae  on  as  a 
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1  Stark.  31. 


-mon  jury  cause. 
Guildhall,  1815. 

91.  A  judge  can Aot  certify  for 
the  costs  of  a  special  jury  the  day 
after  the  trial.  Waggett  v.  Shaw, 
3  Campb.  316.  Ellenborough,  C. 
J.  1812. 

92.  If,  during  the  course  of  a 
trial  for  a  felony,  one  of  the  jury- 
men becomes  incapable  of  ^oing 
through  his  duty,  the  remaining 
eleven  are  to  be  discharged,  and  a 
new  jury  is  to  be  charged  with  the 
prisoner  in  the  usual  form.  Rex 
v.  Edwards,  3  Carapb.  207.  Wood, 
JB.  Monmouth,  181*2,  and  Cam. 
Scacc.  E.  1812,  where  two  anony- 
mous cases  to  the  same  effect  were 
cited. 

S.  P.  Rex    v.  Ann    Scalbert, 
Leach,  Cro.  Cases,  706. 
And  see  Appendix. 

M,  (e)  Verdict. 

93.  One  of  several  defendants 
in  an  actionem  delicto,  against  whom 
the  plaintiff  has  laid  no  evidence 
before  the  jury,  is  not  entitled  to  a 
verdict  of  acquittal  upon  the  clos- 
ing of  the  plaintiff's  case.  Huxley 
v.  Berg  and  another,  1  Stark.  98* 
Ellenborough,  C.  J.  1815. 

'  94.  But  the  plaintiff  cannot  im* 
plicate  him  by  evidence  adduced 
to  rebut  the  case  setup  by  the  oth- 
er defendants.    Ibid. 

95.  Upon  an  indictment  against 
A.,  B.,  C,  and  D.,  for  a  conspira- 
cy, it  is  competent  to  the  prosecu- 
tor to  state  that  he  has  no  evidence 
to  offer  against  A.  or  B.  and  to  call 
upon  the  jury  for  an  immediate 
verdict  of  acquittal  as  to  them. 
Rex  v.  Meyer  and  others,  Abbott, 
P.  J.  Guildhall,  20lh  April,  1819, 
after  hearing  Gurney  for  the  pros- 
ecution, and  Scarlett  for  defendants 
C.  and  D. 

*   9$.  The  assent  of  all  the  jury  to 
tbswerdict  pronounced  by  the  fore- 


man, iii  their  presence  and  hearing, 
is  to  be  conclusively  inferred.  Rex 
v.Wooller,  2  Stark.  111.  K.fi. 
T.  T.  1817. 

97.  And  no  affidavit  can  in  any 
case  be  admitted  to  the  contrary. 
Itnd. 

98.  But  where  the  whole  of  the 
jury  were  not  present,  when  a  ver- 
dict of  guilty  was  delivered,  and  it 
was  uncertain  whether  they  all 
heard  the  verdict  pronounced  by 
the  foreman,  the  court  granted  a 
new  trial.    Ibid. 

K.  (f)  Counsel. 
(And  see  ante,  M.  Barrister  ;  post, 
Witness,  B.  (c).) 

99.  Held,  that  where  defend- 
ants, in  the  same  interest,  appear 
by  separate  attorneys  and  counsel, 
only  one  counsel  can  address  the 
jury,  and  each  witness  is  to  be  ex- 
amined by  one  counsel  on  the  part 
of  all  the  defendants,  as  if  the  de- 
fence were  joint.  Chippendale  v. 
Masson  and  others,  4  Campb.  174. 
Gibbs,C  J.  1815. 

100.  Where,  upon  an  informa- 
tion for  a  misdemeanour,  the  de- 
fendant calls  no  witnesses,  the 
counsel  for  the  prosecution,  except 
in  the  case  of  the  attorney  general 
(prosecuting  for  the  crown)  is  not 
entitled  to  a  reply.  The  Kine,  on 
the  prosecution  of  Sermon,  v.  Lord 
Abingdon,  1  fcsp.  226,  and  Peake, 
236. '  Kenyon,  C.  J.  1794. 

101.  In  criminal  prosecutions  w- 
ttihtitd  by  the  crown,  the  counsel  for 
the  cr6wn  have  in  all  cases  the 
general  reply.  Rex  v.  Mortimore 
and  Roach.  Ahbott,  J.  Devon 
Spring  Assizes,  1818. 

102.  &  tU  cdntra,  Rex  v.  Smith, 
Peake,  236,  n.  Kenyon,  C.  J. 
1797. 

103<  But  if  the  plaintiff's  coun- 
sel in  opening  claim  only  the  bal- 
ance of  an  account  bio  ted,  which 
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he  foils  to  prove,  he  may,  before  he 
closes  his  case,  charge  the  defendant 
with  money  received  to  the  plain- 
tiff's use.  Murray  and  another  v. 
Butler,  3  Esp/  105.  Kenyon,  C. 
J.  1800. 

**  See '  Pttison  v.  Lee,  2  BosC.  and 
Pul.  $31,  2,  S ;  Warden  r.  Bailey, 
4  Taunt.  81,  8. 

104.  Counsel  may  read,  as 
part  of  an  address  to  the  jury*  an 
extract  from  a  book  in  which  is, ad* 
vanced  a  speculative  opinion  bear- 
ing on  the  pbirtt  in  question.  Plun- 
kett  v.  Cobbett,  5  Esp.  136.  El- 
lenborough, C.  J.  1804. 

105.  If,  however,  a  book  be  pro- 
duced for  the  purpose  of  shewing, 
that,  previously  to  the  publication 
of  a  libel  by  the  defendant,  the  ob- 
noxious matter  was  in  circulation, 
it  must  be  formally  proved.     Ibid. 

And  see  Appendix. 

106.  Where  there  are  several 
counsel  for  one  party,  and  the  jun- 
ior has  begun  to  interrogate  a  wit- 
ness, the  leader  may  interpose,  and 
take  the  examination  into  his  own 
hands.  Doe  v.  Roe,  2  Carupb. 
280.     Ellcnhorough,  C.  J.  1809. 

107.  But  a  witness  cannot  reg- 
ularly be  examined,  or  cross-ex- 
amined, by  the  counsel  on  the  same 
side  in  succession.     Ibid. 

108.  Where,  on  an  information 
for  a  misdemeanour,  the  party  con- 
ducts his  own  defence,  counsel  will 
be  heard  on  any  point  6f  law 
which  arises.  Rex  v.  White,  2 
Carapb.  98.  Ellenborough,  C.  J. 
1811. 

109.  S.  P.  Rex  v.  H.  Swann, 
esq.  Best,  J.  Bodmin,  1819. 

1 10.  B<H  he  cannot  have  the  as- 
sistance of  counsel  in  examining 
and  cross-examining  witnesses,  ana 
reserve  to  himself  the  right  of  ad- 
dressing the  jury.  R.  v.  White, 
ubi  supra. 

1 1 1.  Where  the  defendant  pleads 


not  guilty  to  the  vi  tt  armisy  and  jus-  * 
tifies  as  to  the. residue  of  the  tres- 

!>asses,  he  is  entitled  to  begin,  and 
o  have  the  general  reply.  Hodges  \ 
v.  Holder,  3  Campb.  366.     Bay- 
ley,  J.  Worcester,  1813. 

112.  So  in  ejectment  where  the 
defendant' admits  the  validity  of  a 
will,  under  which  the  lessor  of  the 
plaintiff  claims,  but  would  entitle 
himself  under  a  codicil,  he  has  a 
right  to  begin  and  reply.  Doe  d. 
Sir  Richard  Corbett,  Bart*  v.  Cor- 
bett,  clerk,  3  Campb.  368.  Bay- 
ley,  J.  Worcester,  1813. 

113.  Where  by  the  pleadings, 
or  by  notice,  the  nature  of  the  de- 
fence is  manifest,  the  plaintiff  is 
bound  to  open  the  whole  case  in 
chief.  Rees.  v.  Smith  and  others, 
2  Stark.  31.  Ellenborough,  C.  J. 
1817. 

114.  And  where  the  defendant 
alleges  a  fraudulent  removal  to 
avoid  a  distress,  he  will  not  be  per- 
mitted to  produce  evidence  of  the 
bona  fides  of  the  removal  in  his  re- 
ply, aftef  having  opened  merely  a 
prima  case  of  trespass*    Ibid. 

N.  New  trial* 

(And  see  ante,    Action,  D.  (c)  ; 

Misdemeanor.) 

115.  A  new  trial  will  not  be 
granted  after  verdict  for  defendant 
in  a  penal  action,  except  in  the 
case  of  a  misdirection.  Brooke, 
qui  tarn,  v.  Middleton,  1  Campb. 
460.  K.  B.  M.  T.  1808. 

S.  C.  10  East,  268. 

N.  As  to  the  rule,  see  Fenereau 
v.  Bennett,  3  Wills.  1 7 ;  Smith  v. 
Frampton,  1  Lord  Raym.  62 ;  Sejr- 
mour  v.  Day,  2  Stra.  889 ;  Matti- 
son  v.  A  Hanson,  ibid.  1238 ;  Rex  y. 
Reynell,   incorrectly  reported   6 


East,   315;  ace.    Rex  v. ,  2 

Keb.  226,  cont.  And  as  to  the  ex- 
ception, see  Wilson  v.  Rartall,  4  T. 
R.  758  ;  .Cokruft  v.  GiltffthtT.  U- 
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where  it  is  stated  that  the  motion 
wtas  made  on  the  ground  of  misdi- 
rection, as  was  the  fact  \  vide  MSS« 


fDrew   y.   Marriptt,  1    Wilt.  77? 
Mann.  Exch.  PracL  413. 


PROCTOR. 


PREROGATIVE. 


1.  The  right  to  gauge  article! 
imported  into  the  kingdom,  wheth- 
er for  sale  or  otherwise,  is  inherent 
in  the  crown.  Mayor,  &c.  of  Lon- 
don v.  Long,  1  Campb.  2C.  El- 
len borough,  C.  J.  1807. 

2.  Process  cannot  be  executed 
in  a  royal  palace  kept  in  a  condi- 
tion to  receive  the  kine,  though  he 
may  never  have  in  fact  resided 
there,  and  though  private  families, 
unconnected  with  the  household, 
occupy  apartments  therein,  by  per- 
mission from  the  lord  chamberlain. 
Winter  v.  Miles  and  another,  1 
Campb.  475.  Ellenborough,  C. 
J.  1808. 

And  the  cotlrt  discharged  a  rule 
for  a  new  trial.  Ibid,  ana  10  East, 
578. 

And  see  Elderton's  case,  3  Salk. 
92,  284. 


PROCESS. 

(And  see  ante,  Arrest,  pi.  14 ;  To- 
rsion JUDGMENT,  pi.  8.) 

A.  Service  or  process. 
(And  see  ante,  Prerogative,  pi.  2.) 

1.  Bill  of  Middlesex  cannot  be 
served  in  London.  Slack  v.  Bran- 
der  and  Tebbs,  sheriffs  of  London, 
and  Coulson,  1  Esp.  42.  Kenyon, 
C.  J  1 79S. 

S.  P.  Devenfcge  v.  Dalby,  Doug]. 
369,  84;  Botman  v.  Bellamy,  1 
T.  R.  1 87.  S.  P.  t  amvmoy  Cnace 
v.  Joyce,  4  M.  and  S.  412.      And 

toe  Wttfc  *.  Pendrillt  8tf.  R.  167 ; 


1.  A  proctor  may  recover  for 
business  done  by  A,  his  clerk,  in 
the  name  of  A.f  if  no  prejudice 
have  arisen  to  the  defendant  from 
supposing  A.  to  be  the  principaL 
Grojan  v.  Wake,  2  Stark.  443.  Ab- 
bott, C.J.  1819. 

2.  An  agreement  between  a 
proctor  and  his  clerk  that  the  lat- 
ter shall  receive  a  salary  equal  to 
half  the  profits  during  the  last  three 
years,  is  not  an  evasion  of  the  slat* 
ute.  (53  Geo.  111.  cap.  197.  secU 
9.)     Ibid. 


RELEASE. 
(And  see 

A.   TO  ENLARGE  THE   ESTATE. 

1.  A  bargain  and  sale  for  a  year 
to  A.  and  his  wife,  will  support  a 
release  to  A.  and  a  third  person. 
Doe  d.  Saunders  v.  Cooper,  Holt, 
461.    Wood,  B.York,  1816. 


REPLEVIN. 
(And  see  Agreement,  pi.  44.) 

« 

A.  Where  the  most  effectual 

REMEDY. 

B.   Pleadings. 
C.  Evidence. 


A.  Where  the  most  effectual 

REMEDY. 

1.  For  the  purpose  of  recover- 
ing a  specific  chattel,  the  proper 
course  is  to  sue  out  replevin,  not  to 
bring  trover,  in  which  damages  on- 
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ly  are  recovered.     Pet*  Lord  El- 
lenborough,  in  Dore  v.  Wilkinson, 

2  Stork.  288..  1  .' 

N.  And  replevin  appearfc  to  he 
preferable  to  detinue,  in  which, 
though  the  judgment  is  in  the  alter- 
native for  the  chattel,  or  the  value, 
the  restoration  of  the  chattel  can 
only  be  enforced  by  writ  of  disirin* 
gat  ad  Hberandum%  which  may  be 
ineffectual.  See  Appendix  to  Man- 
ning's Excb.  Practice,  297. 

Quart,  Whether  the.  defendant 
may  not  plead  to  the  writ.  See 
M.  5,  H.  7,  fo.  3,  pi.  6. 

2«  A*  was  bringing  an  action  on 
the  case,  or  of  assumpsit  instead 
of  replevin*  Vide  ante,  Assump- 
sit. 

3.  Where  to  an  avowry  for  rent 
due  upon  a  quarterly  holding,  the 

Elaintiffdoes  not  deny  the  tenure, 
ut  pleads  Wen  in  artere,  be  cannot 
shew  that  the  holding  is  half  year* 
ly,  and  that  therefore  no  rent  had 
accrued,  though  one  of  the  quarters 
had  elapsed.  Hill  v.  Wright,  2 
Esp.  669.    Buller,J.  1798. 

B.  Pleadings. 

4.  After  removal  into  superior 
court,  it  is  no  plea  to  say  that  de- 
fendant avowed  below  for  a  differ- 
ent cause.  T.  20,  E.  3  ;  Fitz.  A- 
vowry,  1 30;  and  see  3  Co.  26,  b  ; 

3  T.  R.  645  5  1  E*st,  142  ;  7  T.  R. 

654j  but  9ec  *  Le0"'  50  5  H.  5.  E. 
2  Fitz.  Estoppel,  258  ;  T.  10.  E.  2. 
Fitz.  Avowry,  213. 

5.  An  issue  that  defendant  and 
all  other  occupiers  of  black  acre, 
have  used  to  repair  fences  against 
locus  in  quo,  cannot  be  supported 
where  there  has  been  unity  of  pos- 
session. Ribbeck  v.  Potbecary 
and  Abbott,  J.  Salisbury, 
Spring  Assizes,  1818. 

C.  Evidence. 

£•  Under  the  plea  of  non  tenent, 


the  plaintiff  tannot  *hew  that  hit 
landlord  by  whom  be  was  let  into 
possession,  acquired  the  property 
by  a  fraudulent  and  void  assign- 
ment. Parry  v.  House,  Holt  489. 
Dallas,  J.  law,     . 

7.  An  issue  in  replevin  between 
A.  and  B.  as  bwiiff-to  C.  upon  the 
tenancy,  upon  cognizance  of  B. 
found  asainst  A.  is  conclusive  evi- 
dence of  the  tenancy.  Hancock 
v.  Welch,  1  Stark.  347,  Ellejibor- 
ougb,C.  J.  1816. 

7.  And  it  was  said  that  it  would 
have  been  40  if  the  former  issue 
had  been  between  A.  and  a  strait 
gen    Ibid. 

Sed  vide  Mann*  Excb.  PtacL 


RETRAXIT. 


1.  Where,  in  an  action  on  an  an- 
nuity bond,  a  defective  memorial 
is  pleaded,  and  the  plaintiff  enter* 
a  nolle  prosequi,  he  may  recover  the 
consideration  as  money  had  and  re* 
ccfived.  Este  v.  Broorahead,  9 
Esp.  26 U    Kenyon,  C.  J.  1 801 . 

N.  Tfiat  an  entry  of  nolle  prose* 
qui  is,  under  such  circumstances,  a 
retraxit.  See  Manning's  Exch. 
Pract.  366. 


RIOT. 


1.  The  spectators  ih  a  public 
theatre  have  a  right  to  express  the 
feelings  excited  at  the  moment  by 
the  performance,  and  to  applaud  or 
hiss  the  piece  or  the  actor.  Clif- 
ford v.  Brandon,  2  Campb.  358. 
Mansfield,  C.  J.  1809. 

2.  But  if  persons  coming  to  a 
theatre  with  a  predetermined  pur- 
pose of  interrupting  the  perform- 
ance, make  a  great  noise  and  dis- 
turbance, so  as  to  render  the  acton 
inaudible,  they  are  guilty  0/  a  riot; 
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thongh  no  personal  violence  be  at- 
tempted, and  no  injury  be  done  to 
the  theatre.    Ibid. 


RIVERS. 


RIOT  ACT. 

i 

(And  sec  post,  Statutes,  B.  (b).) 

1.  The  mob,  after  tearing  down 
window  frames,  &c.  retire  upon 
the  approach  of  the  military :  this 
is  a  beginning  to  demolish.  Lord 
King  v.  Chambers  and  another,  1 
Stark.  195.  EUenborough,  C.  J. 
1*16. 

2.  But  if  the  mob  withdraw  spon- 
taneously, without  proceeding  fur- 
ther in  the  work  ot  demolition,  it  is 
a  question  of  fact  whether  what 
was  done  was  done  with  intention 
to  demolish.    Ibid. 

^3.  A  house  is  attacked  by  a 
mob,  with  intent  to  liberate  their 
leader,  or  pull  down  the  house,  in 
Case  he  be  not  restored  to  them, 
and  proceed  to  acts  of  violence. 
This  is  a  sufficient  beginning  to  de- 
molish. Beck  with  v.  Wood  and 
another,  2  Stark.  262.  fellenbor- 
Ough,C.  J.  1»17. 

4.  Damages  may  be  recovered 
in  respect  of  guns  used  and  dama- 
ged in  the  work  of  demolition ;  but 
not  for  guns  stolen  by  the  mob. 
Ibid.  268,  n.  K.  B.  E.  T.  1 8 1 8. 

5.  It  does  not  affect  the  case  to 
shew  that  the  plaintiff  has  convicted 
a  party  for  the  felonious  taking  lb* 

6.  A  house  partly  occupied  by 
the  plaintiff  as  a  shop,  and  partly 
Jet  out  by  him  to  lodgers,  is  the 
dwelling  house  of  the  plaintiff  with- 
in the  meaning  of  the  Kiot  Act,  (1 
Geo.  I.  s.  1.  cap.  5.)  Rea  v.  Wood 
*md  another,  2  Stark.  269.  Ellen- 
borough,  C.  J.  1817. 

And  the  court  refused  a  rule  on 
this  ground  for  a  new  trial.  Ibid. 
Mi. 


1  •  In  a  public  navigable  river, 
all  vessels  may  moor  and  stay  as 
long  as  the  owners  choose,  provi- 
ded they  do  not  abuse  their  right 
by  remaining  there  for  the  purpose 
of  interrupting  the  enjoyment  of  a 
fishery  or  other  private  easement. 
Anonymous,  1  Campb.  517,  m« 
Wood,  B.  Durham,  1808. 

2.  Found,  by  the  verdict  of  a 
special  jury,  that  there  is  a  custom 
to  moor  barges  at  low  water,  for 
one  tide,  at  the  piles  in  front  of 
wharfs  in  the  Thames;  but  that 
where  there  are  no  piles,  the  cos* 
torn  does  not  allow  barges  to  moor 
at  the  wharf,  except  in  cases  of  dis- 
tress. Wyatt  v.  Thompson,  1  Esp. 
252.     Kenyon,  C.  J.  1 794. 

3.  A  party  cannot  be  indicted 
for  not  removing  a  vessel  sunk  by 
accident  in  a  navigable  river.  The 

{  King  v.  Watts,  2  Esp.  675.  Ken- 
yon,C.  J.  179«. 

But  see  ante,  Action  on  the 
case,  pi.  69. 


SCHOOLMASTER. 
(And  see  ante,  Bankrupt,  pi.  21 .) 

1.  Assumpsit  against  schoolmas- 
ter for  delivering  fireworks  to  plain- 
tiff's soh  and  suffering  him  to  retain 
tfaem,with  special  damage  contrary 
to  the  duty  and  undertaking  of  de- 
fendant. Held  not  maintainable 
without  proof  of  a  delivery  by  de- 
fendant as  alleged.  King  v.  Ford, 
1  Stark.  421.  EUenborough,  IMtf. 

2.  Where  a  schoolmaster  seeks 
to  recover  beyond  the  actual  peri- 
od of  schooling,  on  the  ground  of 
removal  without  notice,  according 
to  the  terms  of  a  prospectus  deliv- 
ered to  the  defendant,  the  identical 
copy  of  the  prospectus  delivered  to 
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the  defendant  must  be  produced, 
stamped.  Williams  v.  Stougbton,  2 
Stark. £92.  Ellenborougb,  C.J. 
1»17. 

3.  But  iri  another  case  it  was  con* 
sidered  that  the  prospectus  was  a 
bare  proposal,  and  that  it  was  com- 
petent to  the  plaintiff  to  produce  it 
as  the  basis  of  the  subsequent,  pa- 
rol agreement  without  a  stamp. 
Edgar  v.  Blick,  1  Stark.  464.  El- 
lenborough,  C.  J.  1 8 1 6. 


SCIRE  FACIAS. 


1.  In  scire  facias  against  bail,  the 
plaintiff  may  be  nonsuited.O'Meal- 
cy  v.  Wilson  and  another, I  Carapb. 
484.    Ellen  borough,  C.  J.  1  UOti. 

AndseeY.B.  17  E.  3, 1. 


SET  OFF. 
(And  sec  Mhnn.  'Excfc.  Pta.  263.) 

%  i 

,  'A:  By  wkosi. 

»  » 

(a)  Jn  e^stsrofparissership* 
ib)  In  respect  qflhfi  certainty  of 
the  debt  or  duty  sued  for* 

B.  Against  whom. 

(a)  In  cases  of  marriage* 
Cb)  Incases  of  partnership* 
.  (c)  h*  cases  of  agency* 
(d)  In  respect  of  special  contrast* 

C  Subject  matter  op  se*  on*. 


t>.  Practice  relative  to  sbtjoit. 

(a)  Form  of  set  off* 

(b)  How  pleaded   with  other 

pleas. 
.(c)  Particulars,  qf  setoff* 

(d)  Replication* 

(e)  Effect  of  set  <$  upon  collat- 

eral proceedings. 


•  f  ;    '      AMhr  whom.     '.    •   * 

A.  (a)  In  cases  of  partnership.  * 

1.  A  person  sued  in  his  own 
right,  may  set  off  a  debt  due  to  him 
as  surviving  partner.  SKpper,  as- 
signee of  Lane,  v.  Stidstooxyl  Esp. 
47.     Keuyon,  C.  J;  1793.  i 

2.  And  the  plaintiff',  atthe?«- 
conwendatkm  of  the  court  of  K. 
B«.  abandoned  a  rale  nisi  to  set  :&- 
side  nonsuit.  Ibid,  and  5»  T.  R. 
493.  .    .  ■   i 

S.  P.  e  converso,  F reach  v.  An- 
derson, 6  T.  R.  £82. 

And  see  Y.  B.  M.  33,  H.  6,  To. 
43,  pi  23. 

A.  (b)  In  respect  of  the  certainty  qf 
the  debt  or  duty  sued  for. 

3.  Upon  the  assignment  4>f<a 
leasehold  messuage  from  L.  to*  A., 
L. covenants  thathe  will  pay  "all 
the  rent,  taxes,  rates,  charges,  and 
other  outgoings  whatsoever,  which 
shall  become  payable  in  respect  of 
the  said  premises,  up  to  and  until 
the  29th  day  of  Sept.  then  instant, 
and  shall  and  will  well  and  sufficient- 
ly save  harmless  and  indemnify  the 
said  A*  his,  be.  from  asUttagainst  tlie 
payment,  thereof  respectively.  A.  de- 
clares that  although  divers  sum*  of 
money,'amobntihgiathe  whole  to 
a  large  stim  of  money,  to  wit,  the 
sum  of  1001.  of  lawful  Sit.  became 
and  were  due  and  owing  for  rates, 
taxes,  and  charges,  and. other  out- 
goings, payable  in  respect  of  the 
said  premises  before  and  up  to  and 
until  the  said  29th  day  of  Sept.  in 
the  year  18 17,  aforesaid,  to  wit*  afc, 
&c.  yet  the  said  L.  did  not  no? 
would,  pay  oc  cause  to  be  paid  the 
said  sum  of  money  so  payable  for 
taxes,  &c.  in  respect  of  the  said 
premises  as  aforesaid,  and  did  not 
nor  would  save  harmless  and  indem- 
nify (he  said  A.  from  and  against  the 
payment  thereof  jpit  wholly  negleMed 
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so  to  do,  to  wif,  of*.  &£•      And  by. . 
reason  thereof  the  said  A*  after  the 
making  of  the  said  indenture,  to  wit, 
.on,&c.  at^&c.  was  forced  and  oblig- 
ed to  pay,  and  did  then  and' there 
necessarily  pay  the  said  moneys, 
.  ir bich  to  became  and  were  in  ar- 
rear,  for  such  taxes,  &c  contrary, 
fee.    To  this  declaration  the.  de* 
.  fendant  L.  pleads  a  set  off  for  fix- 
tures and  furniture  taken  by  A.  at 
.an  appraisement     Upon  demur" 
rer  to  the  plea,  it  was  urged,  by 
Manning,  for  ihe  defendant,  that 
the  plaintiff  A.  naviog  restricted  his 
.allegation  of  damnification  to  the 
being  compelled  to  pay  a  liquidat- 
ed sum,  the  declaration  was  in  ef- 
fect for  money  paid  to  L.*s  use. 
But  the  court,  without  hearing  Chit- 
ty  for  the  plaintiff,  held,  that  inas- 
much as  he  might  have  been  dam- 
nified beyond  the  amount  of  the 
taxes,  a  set-off  could  not  be  plead- 
ed.    An  objection  was  raised  to 
the  nature  of  the  cross  demand,  as 
forming  a  proper  subject  of  set  off, 
but  this  pouit  was  not  discussed, 
the  court  having  proceeded  imme- 
diately to  the  other  objection*    Au- 
Ler  v.  Lewis,  E.  T.  K>18,  K.  B. 

The  cases  cited  for  the  defen- 
dant, on  the  first  point,  were  Dyer, 
2  b ;  3  H.  6.  fol.  alt. ;  Bro.  tit, 
Abr,  26;  Saunders  v.  Marke,  3 
Levinz,42b;  Cro.  Eliz.  56  k  As 
to  the  second  point,  see  Woodford 
v.  Deacon,  Cro.  Jac.  206 ;  Buck- 
enham  v.  Costendine,  ibid*  213; 
Rooke  v.  Rooke,  ibid*  245;  Fowk 
v*  Pmsach,  2  Levinz,  163;  Dixon 
v.  Walloughs,  2  Salk.  416;  Hib* 
bertv.  Curthope,  Carthew,  277, 
Skinner,  409,  S.  C. ;  Gardiner  v. 
Belhngham,  Hobart,  5. 

B.  A«A1NST  WHOM. 

B.  (a)  In  cases  of  marriage* 
4.  A  debt  owing  from  the  wife 


Aun  total  cannot  be  set  off  in  an 
action  brought  by  the  husband  a- 
lone.  Wood  v.  Akers,  2  £sp.  594. 
Eyre,  C  J.  1797. 

5.  But  if  he  make  himself  indi- 
vidually liable  by  ordering  the  debt 
to  be  paid  after  marriage,  the  set 
off  will  be  allowed.    Ibid* 

B.  (b)  In  cases  of  partnership. 

6.  A*  and  B.  being  indebted  to 

B.  who  carried  a  separate  trade, 
remit  to  him  a  note  given  to  them 
by  C.  In  an  action  by  B.  as  indor- 
see, against  C.  the  latter  may  set 
off  any  demand  which  ho  has  a- 
gainst  the  partnership.  Puller  and 
others,  assignees  of  Forbes  and 
Gregory,  bankrupts,  v.  Roe  and 
others,  Peake,  197.  Kenyon,  C. 
J.  1793. 

And  see  Hanson,  ex  parte,  12 
Yes.  346 ;  Stephens,  ex  partt,  1 1 
Yes.  27;  Twogood,  exparte,  ibid. 
517,9. 

7.  In  an  action  brought  by  an 
ostensible  and  dormant  partner,  the 
defendant  may  set  off  a  debt  owing 
to  him  from  the  ostensible  partner 
only,  Stacy,  Roes,  etalt.  v.  Deer, 
2  &p.  469,  tu  Kenyon,  C.  J. 
1789.  l 

S.  C.7T.  R.  361,  n. 

B.  (c)  In  cases  of  agency. 

8r  If  a  factor  sell  goods  in  hit 
own  name.,  the  vendee  m  an  action 
brought  by  the  real  vendor,  may 
set  off  a  debt  owing  to  him  frqm 
the  factor.  George  v.  Claggett 
and  Pratt,  2  Esp.  557.    Kenyon, 

C.  J.  1797. 

And  the  court  of  K.  B.  discharg- 
ed a  rale  for  a  new  trial.  IbS, 
and  7  T.  R.  359. 

S.  P.  Rabone  v.  Williams,  7  T. 
R.  360. 

And  «ee  Scott  ▼.  Surman,  Willes, 
400. 

9.  Where  the  factor  has  a  lien 
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upon  goods,  the  vendee  cannot  set  | 
off  a  debt  owing  to  him  from  the 
principal,  though  such  principal  be 
named  at  the  sale.  Atkyns  and 
Batten  v.  Amber,  2  Esp.  493. 
Eyre,  C.J.  1796. 

And  see  Fair  v.  M'lver,  16  East, 
130;  Wake  v.  Tinkler,  tktd.  36. 

10.  In  an  action  for  premiums 
ty  executors  of  underwriter  against 
insurance  broker,  he  cannot  set  off 
or  deduct  returns  of  premium 
which  accrued  after  testator's 
death.  Houston  and  others,  exec- 
utors of  Nicholson  v.  Robertson,  4 
Campb.  342.    Gibbs,C.  J.  1815. 

1 1.  Auctioneer  may  sue  the  ven- 
dee in  his  own  name,  though  the 
name  of  the  vendor  be  declared  at 
the  time  of  sale.  Atkyns  and  Bat- 
ten v.  Amber,  2  Esp.  493.  Eyre, 
C.  J.  1796. 

And  see  Coppin  v.  Craig,  7 
Taunt.  243;  Coppin  v.  Walker, 
ibid.  237. 

12.  Where  brokers  without  a 
del  credere  commission,  effect  poli- 
cies in  their  own  names  "as  agents," 
they  cannot,  in  an  action  for  pre- 
miums by  the  assignees  of  a  bank- 
rupt underwriter,  set  off  a  total  loss 
accruing,  but  not  adjusted  before 
the  bankruptcy,  although  the  poli- 
cies have  always  remained  in  their 
hands,  and  they  have  actually  paid 
the  amount  of  the  loss  to  the  assur- 
ed. Bakers  and  others,  assignees 
of  Gregory,  v.  Langhom  and  oth- 
ers, 4  Campb.  396.  Gibbs,  C.  J. 
1815. 

13.  In  an  action  by  an  under- 
writer against  an  insurance  broker 
for  the  amount  of  premiums,  the 
latter  mar  set  off  an  average  loss 
adjusted  by  the  plaintiff,  the  pay- 
ment of  which  the  broker  has  guar- 
anteed to  the  assured  under  a  del 
credere  commission.  Wienbolt  v. 
Roberts,  2  Campb.  586.  Ellen- 
borough,  C.  J.  1 81 1 . 
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And  see  Grove  v.  Dubois,  1  T. 
R.  112;  Whitakerv.  Rush,AmbL 
407;  ante,  Pleading,  pi.  42. 

_  •  § 

B.  (d)  In  respect  of  special  contract 

14.  So  where  goods  are  sold  for 
bill  at  two  months,  which  the  Ven- 
dee refuses  to  accept,  there  can  hie 
no  set  off,  if  the  action  be  brought 
before  the  expiration  of  the  two 
months.  Hutchinson  v.  Reid,  3 
Campb.  329.  Ellenborough,  C.  J. 
1813. 

And  see  Vendor  and  purchases, 

C.  post. 

15.  Where  A.  delivered  goods 
to  B.  for  sale,  upon  an  agreement 
that  B.  should  retain  a  certain  part 
of  the  proceeds  against  a  debt  to 
him  from  A.  and  should  pay  over 
the  residue  to  A.,  it  was  neld,  that 
B.  could  not  set  off  the  remainder 
of  his  debt  in  a  special  action  for 
a  breach  of  the  agreement,  in  not 
paying  over  the  residue  of  the  pro- 
ceeds. Colson  et  alt.  assignees  of 
Hunter,  v.  Welsh,  1  Esp.  379. 
Kenyon,  C.  J.  1 795. 

16.  Where  upon  a  plea  of  set  off 
in  debt  on  bond,  the  plaintiff  takes 
issue  upon  the  sum  alleged  to  be 
due,  according  to  the  consideration 
of  the  bond,  he  is  bound  to  prove 
a  larger  sum  due.  Bell  v.  Shaw, 
Holt,  293.    Gibbs,  C.  J.  1 8 1 6. 

C.  Subject  matter  of  set  off. 

1 7.  A  manufacturer  who  refuses 
to  deliver  goods  ordered,  without 
payment  or  security,  may  set  off 
the  amount  as  goods  bargained  and 
sold.  Dunmore  v.  Taylor,  Peak* 
41.    Buller,J.  1791. 

1 8.  An  overpayment  of  rent  under 
the  threat  of  a  distress,  cannot  be 
setoff  as  money  had  and  received 
to  the  tenant's  use.  Knibbs  v.  Hall, 
1  Esp.  84.     Kenyon,  C.  J.  1794. 

Recognized  in  Lothian  v.  Hen- 
derson, 3  Bos.  and  Pul.  13*. 


** 


SETOFF. 


1 9«  To  nimble  an  attorney  to 
set  off  his  fees  be  must  .deliver  a 
bill  signed.  Bulm?B  v.  Birkett,  \ 
Esp.  449.     Kenyon,  C.  J,  1 796. 

20.  But  it  is  not  necessary  that 
a  month  should  intervene  between 
the  delivery  of  the  bill  awl  the  tri- 
aL    JAtf. 

21.  Defendant  may  set  off  a 
debt,  lor  the  recovery  of  which  he 
feed  brought  an  action  against  the 
plaintiff  before  any  debt  had  accru- 
ed from  him  to  the  plaintiff.  Knibbs 
y.  Hall,  one,  &c.  Pcake,  810. 
Kenyon,  C.J.  1794. 

S.  C.  not  S.  P.  1  Esp.  84. 

22.  Where  there  are  reciprocal 
demaods  the  statute  of  limitations 
does  not  attach,  though  the  parties 
be  not  merchants.  Cranch,  exec- 
utrix,  &c.  v.  Kirk  man  and  oth- 
ers, Peake,  121,  Kenyon,  C.  J. 
1792. 

23.  &ort,  where  many  years 
hav?  elapsed  between  the  demands 
of  the  respective  parties.     Ibid. 

And  see  these  points  fully  dis- 
cussed in  Catling  v.  Skoulding,  6 
T.  R.  189;  2  Saund.  127.  n.  6. 
See  also  Topham  v.  Braddick,  1 
Taunt.  572. 

24.  Where  there  are  cross  de- 
mands arising  out  of  one  transac- 
tion, and  the  plaintiff  keeps  alive 
his  claim  by  continuing  down  pro- 
cess, the  statute  of  limitations  will 
not  be  considered  to  run  against 
the  defendant's  set  off.  Ora,  esq. 
v.  Ruspini,  2  Esp.  570.  Kenyan, 
C  J.  1797. 

25.  Unliquidated  damages  Gan- 
jaot  be  set  off.  Crawford  and  oth- 
ers v.  Stirling  4  Esp.  207.  Ellea- 
borougL,  C,  J.  1802. 

Ace.  Freeman  v.  Hyett,  1  Bla. 
39|4 ;  Dowsland  v.  Thompson,  2 
$la,910;  Howlett  v.  Strickland, 
Cowp.  56 ;  Waters  v.  Weigafl,  2 
Ajru*.  575 ;  Weigall  v.  Waters,  6 
t.  R.  488 5  Gillett  v.  Mawman,  I 


Taunt  147,  40;  airtt,  Puson*, 

pL4U 

26»  A  custom  in  trade  to  set  off 
damage  to  goods  dyed  in  the  gen- 
eral account,  is  a  sufficient  defence, 
without  previously  ascertaining  the 
amount  of  damage.  Bamfora  v. 
Harris,  J  Stark.  343*  Ellenborv 
ough,C.J.  181$. 

N«  Bvt  in  some  cases  the  amount 
Bay  be  recouped  from  the  damages 
sustained  by  the  other  party.  Dy* 
er,2b;  Br.  Abr.  tit.  Abridgment 
26;  ibid.  Assize,  140;  Md.  Dam* 
ages,  7,  94,  96,  99, 132;  ibid.  Em- 
blements,  1 1,  cites  24  E»  3.  50;  an- 
te, Actio*,  EL  ;  Agsst,  A.  15 ; 
post,  pi.  31. 

And  see  Sherborne  v.  Siifkin,  $ 
Taunt.  525 ;  Nichols  v.  Philips,  3 
Anst.  636. 

27.  Where  A.  gaurantees  the 
payment  of  goods  furnished  by  B.  / 
to  C;  and  B>  upon  the  insolvency 
of  C,  admits  the  amount  of  the 
goods,  and  of  his  consequent  lia- 
bility, such  amount  cannot  be  set 
off,  in  an  action  by  A.  against  B. 
Crawford  v.  Stirling,  ubi  supra. 

28.  But  if  A.  and  B.  settle  tbe 
amount  to  which  the  latter  will  be 
damnified  by  the  insolvency  of 
C,  6uch  amount  may  be  set  oft 
Ibid. 

20.  Sect/*,  if  a  merely  nominal 
sum  is  carried  to  account.     Ibid. 

m 

30.  In  an  action  by  a  servant 
for  wages,  the  master  cannot  set  off 
the  value  of  goods  lost  by  tbe  neg- 
ligence of  the  plaintiff,  although  he 
admitted  his  liability  to  pav.  Le 
Loir,  v.  Bristow,  4  Campb.  134. 
Ellenborougb,  C.  J.  1815. 

31.  But  if  it  formed  part  of  the 
original  agreement  that  the  servant 
should  pay  out  of  bis  wages  for  all 
bis  master's  goods  lost  through  his 
negligence,  the  value  may  be  de- 
ducted from  the  wages  under  the 
general  issue.    Ibid. 
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Ami  see  Y.  B*  M.  S3*  H.  6*  fb» 

4S,fri.28. 

32*  A  creditor  who  borrow*  mo- 
ney of  his  debtor  upon  an  express 
promise  to  repay  the  amount,  may 
nevertheless  sec  off  his  original 
debt  Lechmere,  esq.  v.  Hawkins,' 
genu  %  Esp.  626.  Kenyon,  C.  J. 
1798* 

IP.  Taytor  v.  Okey,  13  Ves. 
180.  And  see  Eland  v.  Karr,  I 
East,  375 ;  Saunderson  v.  Gouldsb. 
8a 


set  off  as  upon  a  general  issue :  the 
set  off  must  be  pleaded.  Oldershavt, 
executor  of  Holmes*  n  Thompson, 
1  Stark.  3!K  EHenboroiigh,  C. 
J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial,  except  upon  the  term* 
of  amending  and    paying  easts* 

D.  (b)  How  pleaded  with  dther  pleas. 

38.  A  defendant  Reading  the 
general  issue  to  part  of  the  declaim 


Sed  vide  ante,  B.  rA)  14;  Fair  •  ation,  and  a  tender  to  the  residue, 
v.  M'lver,  16  East,  130,  8;  Peele  !  is  entitled  to  give  notice  of  set  oft. 


v.  Northcote*  7  Taunt.  479.' 

33.  Assumpsit  for  goods  sold) 
Sec.  plea  set  off  and  held,  that  in- 
terest on  a  bill  of  exchange  accru 


Coolscm  t.  Jones,  6  Esp.  50.    El> 
ten  borough,  C.  J«  1806. 

39.  And  umbky  that  where  the* 
general  issue  and  also  a  special 


ing  after  writ  sued  out  cannot  be  plea  are  pldaded  to  the  tshvu  dec 
set  off,  otherwise  defendant  might  fafetioft,  the  defendant  is  riot  pre* 
gain  a  verdict  by  delay.  Fletcher  eluded  from  giving  notice  of  set  off, 
v»  Lee.      EHmborough,  C*  J.  Sit*  ]  though  for  the  sake  of  convenience 


tings  after  HI.  T.  1617. 

D.   PlUCTICE  RELATIVE  TO  SET    OFF. 

D.  (fi)  Form  of  set  off* 

34.  Btfkofexchange  and  prom- 
issory notes  paid  by  the  defendant 
for  the  plaintiff,  need  not  be  spe- 
cially set  off,  It  is  money  paid  to 
the  plaintiff's  use.    Ibid. 

35.  And  under  a  set  off  for  mo- 
ney had  and  received,  the  defend* 
ant  may  give  m  evidence  bills  of 
exchange  paid  bv  him  to  the  plain- 
tiff, without  proving  that  such  bttk 
have  been  paid.  Hebden  v.  Hart- 
sink  et  alt.  4  Esp.  46.  Kenyon, 
C.  J.  1801. 

36.  But  where  the  defendant 
seeks  to  reclaim  an  over  payment, 
he  will  not  be  allowed  to  surprize 
the  plaintiff  by  giving  it  in  evidence 
upon  a  set  off  for  money  had  and 
received.  Hampton  v.  Jarvatt,  2 
Esp*  MO.    Eyre,  C.  J.  1 797. 

37.  Where  in  covenant  for  rent 
and  fixtures  defendant  pleads  non 


alfsttfpn^  he  cannot  give*  notice  of !  yon,  .0*  J,  1 800. 


it  is  usual  to  pkad  it.    /6JA 
D.  (c)  Particulars  of  set  off. 

40.  Where  an  order  is  made  on 
the  defendant  to  deliver  the  partio* 
ulars  of  hi*  set  off  /brrtswrt,  the 
plaintiff  cannot,  if  he  has  kept  the 
particulars  without  applying  to 
the  court,  object  at  the  trial  that 
they  were  not  delivered  till  ten 
days  subsequent  to  the  order,  after 
the  plaintiff  had  subpoenaed  his 
witnesses,  and  the'  cause  stood  in 
the  paper  for  trial.  Lovelock  r. 
Cleveley,  gent,  one,  &c.  Holt.  552. 
Gibbs,  C.  J.  1817. 

D«  (d)  Replication. 

(See  Appendix.) 

D.  (e)  Effect  of  set  of  upon  Collat- 
eral proceeding** 

41.  A  cross  demand  pleaded 
and  allowed  as  a  set  off,  Catutot  be 
the  subject  of  a  fresh  action.  Hen* 
nell  v.  Fairtamb,  3  Esp.  104.  Ken* 
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AncLsee  post,  pL  45,  Statutes, 

B.  (1). 

42.  But  if  the  set  off  exceed  the 
original  demand,  an  action  lies  for 
the  surplus.     Ibid. 

43.  A  defendant  is  not  obliged 
to  set  off  his  cross  demand,  even 
where  he  is  sued  for  the  balance 
of  two  separate  accounts.  Brown 
v.  Pigeon,  2  Campb.  594.  Ellen* 
borough,  C.  J.  1811. 

And  see  Middleton  v.  Hill,  1  M. 
&  &  240. 

44.  But  where  the  defendant 
pleads  the  general  issue  with  notice 
of  set  off,  and  does  not  appear  at 
the  trial,  the  plaintiff  may  either 
take  a  verdict  for  his  whole  de- 
mand, subject  to  a  reduction  in 
case  the  defendant  will  enter  into 
a  rule  to  bring  no  action  for  the 
set  off;  or  for  the  balance,  with  a 
special  indorsement  on  the  posted. 
Lai  rig  v.  Chatham,  I  Campb.  262. 
Ellen  borough,  C.  J.   1808. 

45.  Such  indorsement  will  be  a 
ground  for  staying  proceedings  in 
a  cross  action.     Ibid. 

And  see  ante,  pi.  41 ;  port,  Ap- 
pendix. 


SHERIFF. 

(And  see  Arrkst,  A.  (c} ;  As- 
sumpsit, pi.  50, 51  ;  Execution.) 

A.    HlS  AUTHORITY. 

B.  Ditty. - 

(a)  Return  of  process* 

(b)  Assignment  of  bail  bond. 

C.  Liability.  J 

(a)  To  the  creditor* 

(b)  To  the  debtor. 

(c)  To  their  persons. 

A.  Authority  of  sheriff. 
1.  Defendant,  sued  by  original, 


cannot  be  arrested  between  die  re- 
turn day,  and  the  quarto,  die  vosU 
Parrot  v.  Mumford,  sheriff  of  Kent, 
2  Esp.  585.  Eyre,  Q  J.  Maid- 
stone, 1797. 

S.  P.  Bro.  Abr.  Proces,  169 ; 
Gawen  v.  Ludlow,  Moore,  712; 
Ellis  v.  Jackson,  1  Lev.  143 ;  S.  C 
1  Sid.  229:  S.  C.  1  Keb.  718,805; 
Loveridge  v.  Plaistow,  2  H.  Bla. 
29. 

B.  Duty  of  sheriff. 
(And  see  ante,  Aekest,  A.  (c)  ;  A»* 

SUMFSIT,pl.  60,  51.) 

B.  (a)  Rtturn  ofprocees. 
(And  see  ante,  Evidence,  pi.  8,  9  ; 
post,  Ship,  pi.  1 18,  9 ;  2  Wms. 
Saund.  47  1,  m.) 

2.  If  the  defendant  pubUctv  fol- 
low his  usual  avocations,  and  the 
sheriff  return  non  est  inventus,  as  ao 
tion  lies  against  him.  Beckford  v. 
Montague,  esq.  sheriff  of  Wilts,  S 
Esp.  475.     Kenyon,  C.  J.  1796. 

3.  But  the  jury  are  not  to  give 
damage  to  the  whole  extent  of  the 
debt,  where  the  original  defendant 
is  solvent.     Ibid* 

And  see  Alford  v.  Tataell,  iMod. 
170. 

4.  Where  a  party  appoints  his 
own  bailiff,  the  sheriff  cannot  be 
ruled,  to  return  the  writ  Beck- 
ford  v.  Welby,  esq.  sheriff  of  Lin- 
coln, 2  Esp.  591.  Kenyon,  C.  J. 
1797. 

5.  P.  Hamilton  v.  Dalnell,  2 
Bla.  952;  De  Moranda  v.  Dunkin, 
4T.R.  119. 

But  see  Taylor  v.  Richardson,  8 
T.  R.  505 ; 

4.  If,  however,  the  writ  be  re» 
turned,  the  sheriff  is  liable  for  ao 
escape.    Ibid. 

5.  P.  admit:  Taylor  v. Richard- 
son, 8T.L  506. 

N.  An  action  cannot  be  main- 
tained on  a  promise  to  pay  bailiff 
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for  estm  trouble  in  making  an  ar- 
rest Armstrong  v.  Partridge,  2 
Wentw.  538,  40. 

And  see  2  Roll.  Abr.  206, 1.10; 
ibid.  1.  50 ;  ibid.  Execution,  A.  d)  y 
17  Via.  Abr.  Prescription,  H.  1, 
and.K.2;  post^SHiB,  K.  pi.  128, 
145. 

B.  (b)  Assignment  of  bail-bond.  . 

5.  An  action  for  not  assigning 
bail-bond  is  barred  by  the  produc- 
tion of  the  rule  for  the  allowance  of 
bail.  Murray  v.  Durand,  I  Esp. 
87.    Kenyon,  C.  J.  1794. 

6.  But  the  plaintiff  may  move 
to  set  aside  sucn  rule,  if  no  bail 
bond  was- in  fact  taken.    Ibid*   . 

S.  P.  How  v.  Lacy, .  1  Taunt. 
119 ;  Bosanquet  v.  Simpson;  K.  JJ. 
Tidd.  239. 

And  see  Pariente  v.  Pluqabtree, 

2  Bos.  &  PuJ.  35 ;  AlUngbam  v. 
Flower,  Ibid.  246  ;  Turner  V.  Ca- 
rey, 7  East,  607 ;  Jones  v..  Earner, 

3  Anst.  675. 

C.  LlABlUTY  OF  SHERIIT. 

C.  (a)  To  'the  creditor. ' 

7.  To  charge  a  sheriff  svith  mon- 
ey levied  under  &fi.fa.  it  is  not  soft 
ficient  to  show  that  the  U|ry»was 
made  by  a  known  officer ;  the  tvrtC 
or  warrant  must  b*  produced.  Wtt« 
son  et  alt.  assignees  of  Wat  Her,  v. 
Norman,  sheriff  of.  Kent,  1  Ksp, 
154.     Kenyou,  C.J.  1794.    . 

8.  The  writ  is  not  sufficient,  the 
warrant  should  be  produced.  M' 
Neil  v.  Percbard  et  alt.  sheriffs  of 
London,  1  Esp,  263.  Kenyon,  C» 
J.  1795. 

10.  S.  P.  ace  Lloyd  v.  Harris, 
Peak*,  1 74.    Kenyon,  C.  J.  1 793. 

11.  B.  C.  obtain  credit  from  A. 
representing  himself  to  be  D.  C. 


bound  to  do  so.    Morgan  v.  Bryd- 

5es  and  another,  sheriffs  of  Mid* 
lesex,  2  Stark.  314.  Abbott,  J. 
1818. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  plaintiff, 
Ibid,  and  1  B.  A.  647.  / 

12.  In  an  action  for  a  false  re-* 
turn  to  mesne  process  it  is  good 
defence  to  shew  that  the  party  res- 
cued himself  by.  force.  Fermer  v; 
Phillips,  Holt,  537.  Gibbs,  C.J. 
1817. 

And  see  Com.  Dig.  Rescous.  D. 
4  ;  R.  v.  Sheriff  of  Middlesex,  1 
B.&A.  190. 

1?.  An  assertion  ante  litem  mi* 
tarn  by  A.  of  his  property  in  goods, 
which  the  sheriff  has  omitted  to 
seize  under .  an  executrix  against 
him*  is  evidence  againit  the  •sheriff; 
Tyler  v.  Duke  of  Leeds,  2  Stark; 
218. .  Ellenborough,  C.  J*  1817.' 

14.  So  an  admission  by  A.  of 
his -having  received  notice  of  dis* 
hoQpr,  is  evidence  against  the 
plaintiff,  who  has  suffered  A.  to 
escape,  Williams  v.  Bridges  and 
another,  2  Stark.  42.  Abbott,  J. 
JT317.. 

.J£.  To  connect  the  sheriff  with 
the  acts  of  the  bailiff,  it  was  held 
sufficient  to  produce  the  writ  with 
the  name  of  the  bailiff  indorsed,and 
shew  that  it  is  the  custom  of  the  of- 
fice 4o  indorse  the  name  of  the  offi- 
cer Who  is  to  execute  the  process.; 
Tealby  v.  Gascoigne,  2  Stark. 
202.  Richards,  C.  B»  York  Sum- 
mer Assizes,  1 8 1 T  • 

itf.  S.  P.  contra  Morgan  v. 
Brydges  and  another,  late  sheriff 
of  Middlesex,  2  Stark.  315.  Ab- 
bott, J.  1818. 

And  see  Hill  v.  Sheriff  of  Mid- 
dlesex,  7  Taqnt  1 . 

17.  If  the:  plaintiff  calls    the 


under  which, name  be.  is  attested,  i  bailiff  to  make  out  their  part  of  the 
Though  the  sheriff  would  be  justir  f  case,  he  may  be  cross-examined 
ied  in  detaining  B.  C.  he  is  not '  by  the  counsel  on  the  other  fide, 
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though  he  is  himself  the  real  de- 
fendant.   Ibid. 

IS.  Aft  indorsement  on  the  trrit, 
Chough  returned  and  filed  by  the 
sheriff  is  not  evidence  to  connect 
him  with  Che  sets  of  the  officer 
whose  name  is  indorsed,  without 
proof  that  it  is  the  hand  writing  of 
some  person  connected  with  the 
sheriff's  officer,  or  Made  by  his  au- 
thority* Hill  v.  Leigh  and  Reay, 
sheriffs  of  Middlesex,  Hok,  916. 
EHenborough,  C.  J.  i  8 1 6. 
•  And  the  coart  refased  a  rule  for 
a  new  trial,  7  Taunt*  8. 

19.  Thesherifi's  retain  is  evv 
dence  against  him  only  as  to  those 
putters  which  the  writ  requires  hi» 
to  perform.    Ibid 

20.  Bat  it  was  held  to  be  suffi- 
cient to  produce  the  office  copy  of 
the  writ  returned,  with  the  name  of 
the  officer  indorsed :  it  being  shewn 
to  be  the  practice  in  she  6heri(Ts 
office  to  indorse  the  name  of  the  of- 
ficer to  whom  the  warrant  is  direc* 
ted. 

SL  P.  Blatch  v.  Archer,  ibid. 
Cowp.  63. 

21.  S.  P.  contra  Jones  v.  Woodl> 
esq.  and  another,  3  Campb.  238. 
Ellenborough,  C.  J.  fSI 9. 

M.  A  paper  from  the  sheriffs 
office,  requiring  the  officer  to  give 
instruction  for  making  the  return, 
is,  however,  a  clear  recognition  of 
his  authority.    Aid. 

23*  No  action  Ires  against  the 
sterHF  for  forbearing  to  levy  under. 
*fi.fa*  Moreland  v.  Leigh,  and  a- 
nother,  sheriffs  of  London,  t  Stark. 
3S8.    Ellenborough,  C.  J.  1 8 » fr. 

34.  Or  for  not  having  the  mon- 
ey on,  &c.  after  levying.     ttM 

25*  After  return  of  levy  made, 
it  is  a  good  defeoce  for  sheriff  to 
shew  that  he  has  paid  over  to  as- 
sigaees  of  tfhe  original  defendant. 
It  is  not  utcu-nbsnt  upan  the  sheriff 
to  apply  to  am  and  his    rattfra. 


Bridges  v.  Walford,  1  flcatk.  W9  -r 
in  notis.  Burrough,  J<  Essex  Sum- 
mer Assizes,  i  s  1 6. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  verdict    Ibid. 

26.  In  an  action  against  sheriff 
for  extortion  by  his  bailiff  under 
32  Geo.  II.  c.  28.  it  was  held  ih*f 
an  examined  copy  of  the  precept 
to  the  sheriff  with  the  return  cqri 
ccrrpip  indorsed,  whereupon  the  bai- 
liff's name  appeared,  does  not  et* 
tkle  plaintiffto  give  parol  evidence 
of  the  warrant,  even  after  notice 
to  produce  it ;  but  some  recogni- 
tion by  the  sheriff  of  Iris  barilifs  act 
must  be  shewn.  Martin  v  Bett 
and  another,  t  Stark*  413.  EKen- 
bonou gh,  C» J.  tS16> 

27.  But  the  sheriff^  acceptance  of 
bail-bond  from  his  bailiff  and  return 
of  cepi  carpus  ift  consequence,  issuf- 

I  fieieftt  evidence  of  hie  adoption  of 
the  bailiff's  acts*    Ibid* 

98.  Where  a  tease  and  four* 
are  taken  in  execution,  the  sheriff 
is  bound  to  sell  the  fixtures  sepa- 
rately, if  he  cannot  find  a  parcha- 
ser  for  the  whole.     Barnard  and 

f  another  v.  L?igh  and  another;  1 
Stark.  4S.    tiflenborough,  C.  J. 

lit  5. 

99.  If  he  retains  the  property  io 
his  hands  on  the  ground  that  the 
sale  effected  by  his  broker  is  fraud* 
uteitt,  be  cannot  reform  "  want  of 
buyers."     Ibid. 

30.  Under  eueh  cfrcurtstasces, 
hfe  ought  to  apply  to  the  court  to 
enlarge  the  return.   '  Ibid. 

31.  But  ki  an  action  for  a  fsto 
return  the  inadequate  price  accep- 
ted by  the  broker,  together  *i» 
the  value  of  the  fixture*,  append 
to  be  the  true  measure  df  dadiag** 

32.  In  an  actio*  agaenst  tot 
sheriff  for  an  escape,  if  (he  jriawjj 
aver  that  the  prisoner  wasindebt- 
44  to-  bta  fet  g*HttsM,tbe*** 
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ment  mat  be  strictly  proved. 
Parker  v.  Fenn  and  Bloxam,  sher- 
iffs of  London,  2  Esp.  477.  n.  Ken- 
yon,  C.  J.  1788. 

Sed  vide  Gunter  v.  Cleyton,  2 
Lev.  85.  frsl  resolution,  contra. 

N.  It  seems  to  be  sufficient  to 
state  that  the  plaintiff  bad  a  good 
cause  of  action  against  the  prisoner, 
Bentley  v.  Donnelly,  8  T.  R. 
127. ;  and  a  declaration  for  an  es- 
cape upon  final  process,  need  go 
back  no  farther  than  thejudgmeqt  ; 
Evan  v»  Lloyd,  Cra  E3.  677 ;  so 
after  outlawry  upon  mesne  process ; 
Stanton  v.  James,  1  Lutw.  108, 10. 

33.  In  an  action  against  the 
sheriff  for  money  had  and  received, 
it  is  sufficient  to  prove,  that  the 
money  was  taken  colore  officii  by  a 
bailiff  who  had  a  warrant  (torn  the 
sheriff,  without  shewing  that  the 
money  has  been  paid  over  to  the 
sheriff.  Jones  v.  rerchard,  ct  alt. 
sheriffs  of  London,  2  Esp.  507. 
Kenyon,C.J.  1796* 

34.  In  an  action  against  the 
sheriff  for  not  arresting  a  person  on 
mesne  process,  the  plaintiff  must 
prove  nis  cause  of  action  against 
the  original  defendant  in  the  same 
mariner  as  he  would  have  done  in 
the  original  suit.  Gibbon  v.  Cog- 
gon,  esq.  sheriffof  Essex,  2Canrpb. 
1 88.     EUenborou^b,  C.J.}  809. 

36*  In  such  action,  notice  to  the 
under-sheriff's  agent  in  town,  of 
the  party's  being  within  the  de- 
fendant's bailiwick,  is  not  evidence 
tf  notice  to  die  defendant*    lbid> 

36.  After  a  return  of  fieri  feci, 
an  action  may  be  maintained 
against  the  sheriff  for  the  money 
levied,  without  a  previous  demand. 
Dale  v.  Birch  and  another,  sheriffs 
of  London,  3  Campb.  347.  Ellen- 
borough,  C.J*  1613. 

37.  But  if  the  plaintiff's  attor- 
ney, before  action  brought,  has  no- 
tice that  the  money  lies  ready  for 


him,  the  court  vrillatey  the  pro- 
ceedings.   Ibid. 

38.  The  plaintiff  in  an  execu- 
tion mar  sue  the  sheriff  for  money 
bad  end  received,  if  the  latter  re- 
tain more  than  his  poandage,  a»f 
is  not  bound  to  apply  to  the  court. 
LongdiU  v.  Jones,  1  Stark.  346* 
EUenkorouffb,  C.  J.  1816. 

Ace.  Mildmay  v.Smith,  2  Sound. 
24*. 

39w  The  sheriff  cannot  set  up  as 
a  defence  that  the  debt  on  which 
the  judgment  was  obtained  was 
fraudulent.  Tyler  v.  Duke  of 
Leeds,  2  Stark.  218.  EUenbo* 
oagh,C.  J.  1817. 

40*  Where  the  plaintiff  predoo 
es  the  writ,  the  defendant  is  not  en- 
titled to  have  the  return  read  at 
part  of  the  document.  Avery  v* 
Bridges  and  another,  2  Stark*  IBfk 
Holroyd,J.  1817. 

41.  But  the  defendant  may 
prove  that  a  rescue  was  returned. 
Ibid. 

42.  Such  return  would  not,  how- 
ever, be  conclusive,  as  between 
these  parties.    Ibid. 

C.  (b)  To  the  debtor. 


43.  No  action  lies  against  the 
sheriff  for  extortion  committed  by 
an  officer  not  named  in  the  warranty 
to  whose  lockup-house  the  parties 
are  brought  upon  being  arrested. 
George  v.  Perring  et  alt.  sheriffof 
Middlesex,  4  Esp.  63.  Kenyon, 
C.J.  1801. 

44.  If,  after  a  false  return  of 
nulla  bona  to  a  writ  of  jL  fa*  the 
plaintiff  take  the  defendant  on  a 
ca.  sa.,  he  may  nevertheless  main- 
tain an  action  against  the  sheriff. 
Word«iIl  v.  Smith  and  another, 
sheriff  of  Middlesex,  I  Campb.  332. 
EUenborough,  C.  J.  1807. 

C.  (c)  To  third  persons. 

46.  In  trespass  against  a  sheriff 


*» 
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for  seising  goods  uAder  a  fofa.  the 
production  of  the  warrant  is  suffi- 
cient, tinder  the  general  issue,  to 
connect  the  defendant  with  the  act 
of  the  bailiff;  it  lies  upon  the  de- 
fendant to  prove  the  writ,  in  sup- 
port of  a  plea  justifying  under  it. 
Grey  v.  Smith  and  another,  sheriff 
of  Middlesex,  I  Campb.  387.  El- 
lenborough, C.  J.  1 808. 

46.  A,  sued  out  a  fi.fa*  against 
B.,and  employed  an  auctioneer  to 
sell  the  goods  seized  by  the  sher- 
iff. C,  a  stranger,  claimed  prop 
erty  in  the  goods,  and  obtained  a 
verdict  for  the  amount  in  an  action 
against  the  sheriff,  bailiff,  and  auc- 
tioneer, and  levied  the  damages  up- 
#n  the  auctioneer.  Held,  that  the 
auctioneer,  not  having  been  retain- 
ed by  the  sheriff,  could  not  main- 
tain an  action  against  him  on  an  im- 
plied contract  of  indemnity,  or  for 
a  contribution,  although  the  sher- 
iff received  his  poundage*  Fare- 
brother  v.  Ansley  and  another, 
late  sheriff  of  Middlesex,  1  Campb. 
343.    Ellenborough,  C.  J.  1 808. 

D.  Lords  of  franchises. 

47.  A  return  to  the  sheriff's 
sfandate,  purporting  to  be  made 
i>y  A.,  as  lord  of  the  franchise,  is 

1>resumptive  evidence  that  A.  is 
ord.  Tyler  v.  Duke  of  Leeds,  2 
Stark.  218.  Ellenborough,  C.  J. 
1817. 

48.  And  evidence  that  B.  has 
made  the  returns  as  A.'s  bailiff  dur- 
ing sixteen  years,  fixes  A.  with  the 
acts  of  B.    Ibid. 
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Ar  Ownership. 

(a)  How  acquired. 

(b)  How  proved. 
$c)  Part  owners. 


•B.  Charter  party. 

(a)  Liability  of  owner. 

(b)  Liability  of  freighter. 

C.  Bill  of  lading. 

D.  Freight. 

E.  Passage  money. 

F.  Demurrage. 

G.  Liability  of  owner. 

(a)  To  the  freighter*  of  goods* 

(b)  For  repairs,  stores,  $& 

(c)  For  misfeasance. 

H.  Liability  of  master. 

I.  Authority  or  master. 

K.  Seamen's  wages. 

L.  General  average. 

M.  Ship-builder. 

(a)  Liability  for  negligence 

A.  Ownership. 
A.  (a)  How  acquired* 

1.  A  British  subject  cannot  pur- 
chase a  British  ship  captured  by 
the  enemy.  Woodward  v.  Lark- 
ing, 3  Esp.  286,  8.  Eldon,  C.  I 
1801. 

Sed  vide  48  Geo.  III.  cap.  70; 
49  Geo,  III.  cap.  41. 

2.  A  ship  is  not  of  the  built  of 
Russia  within  the  navigation  act, 
which,  having  been  originally  con- 
structed in  another  country,  was 
repaired  there  at  an  expense  of 
more  than  two  thirds  of  her  value; 
although  by  the  law  of  Russia,  she 
was,  under  these  circumstances,  to 
be  considered  a  Russian  ship,  and 
was  accordingly  navigated  as  such. 
RedBead  and  another  v.  Cater,  4 
Campb.  188.  Ellenborough,  C. 
J.  1815. 

3.  Conveyance  of  a  ship  is  not 
void  because  the  vendor  is  stated 
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therein  as  conveying,  in  tb«  3d  in- 
stead of  the  1st  person  as  in  the 
form  directed  by  the  act.  Taylor 
v.  Kinloch,  1  Stark.  175.  Ellen- 
borough,  C.  J.  1816. 

4*  A  ship  assigned  by  A*  to  B. 
for  a  valuable  consideration,  is  reg- 
istered in  the  name  of  B.,  and  a 
certificate  of  such  registry  is  put 
on  board.  She  remains  under  the 
control  of  A.  who  becomes  bank- 
rupt. Dub.  whether  the  property 
passes  to  A.'s  assignees ;  and  a 
case  was  directed.  Hay  and  an- 
other v.  Monkhouse  and  another, 
Holt.  603.  Wood,  B.  Durham. 
1817. 

And  see  Mair  v.  Glennie,  4  M.  & 
S.  240;  Robinson  v.  Macdonnel, 
Selw.  N.  P.  1 142 ;  Dixon  v.  Ewart, 
3  Meriv.  322 ;  1  Buck.  95,  S.  C. 

5.  Scmblt,  that  in  cases  of  ex- 
treme urgency  the  captain  may  nil 
the  vessel  for  the  benefit  of  the 
owners.  But  in  such  a  case  it  must 
appear  that  the  sale  was  effected 
optima  fid*  /  and  it  is  sufficient  to 
throw  a  suspicion  on  the  transac- 
tion, that  one  of  the  surveyors  em- 
ployed became  a  sub-purchaser. 
Hayman  v.  Mohan,  Kirby,  et  alt. 
5  Esp.  65.  Ellen  borough,  C.  J. 
1803. 

5.  C.  Abbott,  L.  S.  7. 
And  see  Andrews  v.  Glover,  Ab- 
bott, L.  S.  9 ;  Ibid.  252. 

6.  He  cannot  sell  the  cargo  at  a 
foreign  port,  on  the  ground  that  it 
has  necome  impossible  to  prose- 
cute the  voyage,  and  that  tnis  is 
the  most  beneficial  course  for  the 
owner.  Wilson  v.  Millar  and  oth- 
ers, 2  Stark.  1.  Ellenborough,  C. 
J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

And  see  Abbott,  L.  S.  part  1, 
chap.  1,secL  2. 

7.  Where  a  vessel  is  recaptured, 
the  mate,  in  the  absence  of  the 
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master,  may  hypothecate  the  ship, 
to  pay  the  salvage.  Parmeter  v. 
Todhunter,  1  Campb.  541.  Ellen- 
borough,  C«  J.  1808. 

8.  Or  he  may  sell  a  part  of  the 
cargo.    Ibid* 

And  see  The  Gratitudine,  Mas* 
zola,  3  Rob.  A.  R.  240 ;  Abbott,!* 
S.  153;  post,  pi.  108,109,  110,111. 

A.  (b)  How  proved. 

9.  In  trover  for  a  ship,  if  the 
plaintiff  produce  the  original  regis* 
ter,  and  attempt  unsuccessfully,  to 
deduce  a  title  under  it,  he  cannot  at 
terwards  rely  upon  his  possession. 
Sherriffv.  Cadet  I,  2  Esp.  617. 
Kenyon,  C.  J.  1797. 

10.  The  bill  of  sale  of  vessels 
employed  exclusively  in  inland  nav- 
igation, need  not  be  registered* 
Laroche,  bart.  and  others,  v» Wake- 
man  and  another,  Peake,  140. 
Kenyon,  C.  J.  1 792. 

1 ! .  Where  every  thing  required 
to  be  done  by  the  owners  in  order 
to  transfer  their  interest  is  regular- 
ly performed,  the  neglect  of  -the 
custom-house  officer  in  London, 
in  making  the  proper  entries,  will 
not  avoid  the  sale,  or  render  them 
liable  as  owners  to  a  third  person. 
Ratchford  v.  Meadows  et  alt.  3 
Esp.  69.    Eldon,  C.  J.  1799. 

And  see  Heath  v.  Hubbard,  4 
East,  1 10, 58 ;  Bloxam  v.  Hubbard, 
5  East,  407 ;  S.C.  I  Smith,  487,90; 
Underwood  v.  Miller,  1  Taunt.387; 
Hubbard  v.  Johnstone/  3  Taunt. 
177,  203  ;  Addis  v.  Baker,  1  Anst. 
222. 

12.  Where  a  ship  is  purchased 
by  a  British  subject  from  a  foreign- 
er, the  production  of  the  copy  of 
the  register  from  the  customhouse 
in  which  the  vendee  is  stated  to  be 
the  owner,  is  evidence  of  property 
without  producing  the  bill  of  sale. 
Woodward  v.  Larking,  3  Esp.287. 
Eldon,  C.  J»  1801. 
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13.  To  prove  the  transfer  of  a 
ship  in  France,  where  it  is  the  u- 
sage  to  lodge  the  bill  of  sale  with 
an  officer,  and  to  obtain  »  -o©py 
from  a  notary,  such  copy  is  evi- 
dence without  proof  of  Us  having 
been  examined  with  the  original. 
Ibid. 

14.  Semblty  that  the  adjudication 
of  a  prize  court  acting  in  a  neutral 
country  under  a  commission  from  a 
belligerent,  if  acquiesced  in  by  the 
neutral,  is  sufficient  to  vest  the  prop* 
erty  of  the  prize  in  the  captor. 
Smith  v.  Surridge,  4  Esp.  25,7. 
Kenyon,  C.  J.  tKOl. 

Id.  Contra,Donaldson  v.Thomp- 
son,  1  Campb.  429.  Ellenbor- 
ough,  C.  J.  1 K08. 

16.  A  state  is  neutral  where  the 
form  of  an  independent  neutral  gov* 
ernment  remains,  though  the  coun- 
try be  occupied  by  the  forces  of  a 
belligerent.     Ibid,  . 

And  see  Have  lock  v.Rockwood, 
8  T.  R.  72,  68,  74 ;  the  Flad  Oven, 
Martinson,  ibid.  270,  n,  and  1  Kob* 
Adm.  Rep.  1 35,  40,  4 ;  the  Chris- 
topher, Slyboom,  2  Rob.  A-  R. 
209  ;  the  Harmony,  ibid.  210,  n. ; 
Oddy  v.  Bovill,  2  East,  473. 

17.  A  bill  of  sale  made  to  a  per- 
son  in  trust  for  certain  unnamed  un- 
derwriters, is  not  primti  facie  void, 
as  contrary  to  the  register  acts. 
Heath  v.Hubbarcl,  4  Esp.  205.  El- 
len borough,  C.  J.  1802.    , 

And  the  court  refused  to  set  a* 
side  the  verdict,  ibid*  and  4  East, 
110. 

1H.  Semblty  that  an  affidavit  for 
register  made  by  A.  and  B..  stat- 
ing that  A.,  B.,  and  C.  are  the  own- 
ers, is  not  evidence  to  affect  C. 
Ditchburn  v.  Spracklin,  Diggby, 
Baker,  and  Saunders,  5  Esp.  31. 
Ellenborough,  C.  J.  1 803. 

19.  Held,  that  a  register  in  the 
names  of  A.  and  B.  obtained  on  the 
09th  of  A.  is  primd  facie  sufficient 


to  charge  both  as  owners*  Stokes 
v.  Carne  and  others,  2  Campb.339. 
Ellenborough,  C.  J.  1 809. 

20.  But  it  appears  to  be  now  set- 
tled that  the  register  is  in  no  case 
evidence  of  ownership  against  a 
party  who  is  not  shewn  to  be  ap- 
prized of  its  existence.  Frazer  v. 
Hopkins  and  Long,  2  Campb.  170. 
Mansfield,  C.  J.  1 809. 

The  court  refused  a  rule  to  set 
aside  a  nonsuit ;  ibid,  and  2  Taunt. 
5. 

And  see  Tinkler  v.  Walpole,  14 
East,  226 ;  Abbott,  L.  &  85 ;  post, 
102,112,3. 

21.  In  an  action  against  A.  and 
EL,  owners  of  a  ship,  it  is  primd  fa- 
rie  evidence  of  ownership  to  put  m 
an  ^undertaking  to  appear  for  them, 
given  before  the  commencement  of 
the  action  by  the  person  who  sub- 
sequently acted  as  their  attorney 
in  defending  it,  in  which  he  des- 
cribes them  as  owners.  Marshall 
and  another  v.  Cliff  and  another,  4 
Campb.  133.  Ellenborough,  C.  J. 
1815. 

A.  (0  Part  owners. 
(And  see  post,  pi.  \(y\ 

.  22.  A  managing  part-owner  pos- 
sesses no  implied  authority  to  bind 
his  co-part-owners  by  an  order  for 
insurance  Bell  v.  Humphries  and 
others,  2  Stark.  345.  Ellenbor- 
ough, C.J.  1818. 

And  see  Campbell  v.  Stein,  6 
Dow.  1 35. 

23.  But  where  they  are  also 
general  partners,  an  order  given  by 
one  binds  all.  Hooper  and  another 
v.  Lusby  and  others,  4  Campb.  66. 
Ellenborough,  C.J.  1814. 

24.  And  it  was  ruled  that  one 
part-owner  has  power  to  pledge  the 
joint  credit  for  repairs.  Gleadon 
v.  Tinkler  and  others,  Holt,  5fc6. 
Richards,  C  B.  York,  1*517. 

25.  And  it  was  held  that  evi- 
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dence  of  an  express  discharge  from  . 
acting  as  managing  owners  and  or- 
dering repairs   was  inadmissible, 
unless  communicated  to  the  plain-" 
tiff*    ibid. 

26.  A  bill  delivered  by  plaintiff, 
an  attorney,  for  business  done  in 
respect  of  the  ship,  in  which  be 
charges  the  defendant  with  3-7th 
of  the  amount,  is  prima  facie,  evi- 
dence against  the  plaintiff  that  the. 
action  &  brought  to  recover  the 
defendant's  share  only*  Pasmore, 
gent.  v.  Bousfield,  1  Stark.  £96. 
Ellenborough,  C.  J.  1816. 

27.  But  where  the  several  part- 
owners  employ  a  joint  agent,  they 
are  jointly  liable  for  the  whole* 
Ibid. 

28.  If  the  defendant  pleads  in  a- 
batement  the  non-joinder  of  the  as- 
signees of  bis  co-promisor,  the  as- 
signment must  be  proved,  unless 
the  fact  has  been  admitted  by  the 
plaintiff.     Ibid. 

29.  The  omission  of  the  name  of 
aneoftbe  assignees  would  falsify 
the  plea.     Ibid. 

30.  A  part-owner  ordering  sup-' 
plies  in  his  own  name,  cannot  plead 
the  non-joinder  of  part-owners,  of, 
whose  existence  the  plaintiff  was 
not  apprized.  Baldney  and  anoth-> 
er  v.  Ritchie,   1   Stark-  33a. .  El- 
lenborough, C.  J.  1816. 

S.P.  Doo  v.  Chippenden,  Ab- 
bott, L.  S.  port  1.  chap.  3.  sect.. it. 
Sed  vide  Dubois  v.  Ludert,  1 
Marsh.  246. 

B.  Charter  paety.    . 
(And  see  ante,  Agent,  pi.  90 ;  Con- 

'  31TION8  PRECEDENT,  pL  1  ;   iNSUR- 
•  AKCE,pl.  163.) 

B.  (a)  Liability  of  freighter, 
(And  sec  post,  F.) 

31.  A  freighter  omitting  to  sup* 
P]y  a  carero  i»  liable  for  the  freight 
ol  an  average  cargo  of .  the  articles 


with  some  of  which  be-  engaged  to 
fill  the  ship*  Thomas  v.  Clarke 
and  Todd,  2  Stark,  450.  Abbott, 
C.  J.  18)8.     Post,  pi.  37,  39. 

32.  The  dead  freight  is  to  be 
calculated  according  to.  the  actual 
capacity  of  the  vessel.  The  owner 
is  not  bound  by  the  number  of  tons 
burthen  mentioned  in  the  charter- 
party,  unless  the  misrepresentation 
were  fraudulent.  Ibid. 
.  33.  Where,  in  the  commence- 
ment of  thje  instrument,  A.  propo- 
ses to  contract  for  himself  and  his 
partner  B.,the  partnership  is  bound, 
although  the  word  "  freighter,"  in 
the  singular,  is  used  throughput. 
Ibid.     . 

34.  If  a  ship  chartered  for  a  voy- 
age of  trade  or  warfare  be  lost  on  a 
voyage  of  discovery,  undertaken 
without  the  consent  of  the  owners 
or  their  agent,  case  will  lie  against 
the  freighter.  Lewin  and  others 
v.  East  India  Company,  Peake, 
241.     Kenyon,  C.J.  1794. 

35.  So  if  the  consent  of  an  agent 
and  part-owner  be  obtained  by 
collusion,  with  the  freighter.    IbuL 

S.  C,  upon  a  second  trial  be- 
tween the  parties,  Abbott,  L.  S. 
281. 

36.  Where  a  ship,  Jet  to  freight 
for  so  much  per  ton  per  month,  for 
such  time  as  she  shall  be  empkjyed 
and  engaged  by  the  freighter,  is 
detained  before  the  conclusion ,  of' 
Her  employment,  for  a  supposed 
breach  of  blockade,  in  attempting, 
by  the  direction  of  the  supercargo, 
to  enter  the  blockaded  port,  the 
owners  are  entitled  to  be  paid  for 
the  time  of  such  detention.  Moor- 
som  v.  Greaves  and  ,  others,  2 
Catnpb.  627.  Ellenborough,  C. 
J.  1811. 

37.  A  freighter  covenanting  to- 
provide  a  full  and  complete  cargo, 
conning  Qf  ?  copper,,  tallow  ai4 
hides,  or  other  gosjds,"  i$  not.ljou^Hl/ 
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to  provide  any  copper ;  although, 
from  the  want  of  it,  the  ship  is  obli- 
ged to  keep  in  her  ballast  and  does 
not  make  so  advantageous  a  freight 
as  she  otherwise  would.  Moor- 
som  v.  Page,  4  Campb.  103.  El- 
len boroagn,  C.  J.  1814. 

38.  Under  a  covenant  "  to  pay 


C.  BlU*  Of  LiJXM* 


the  packages  are  contained.    Ibid* 

39.  A  covenant  to  supply  a  full 
cargo  of  cotton,  and  to  pay  freight 
at  certain  rates  for  round  bales  and 
compressed  bales,  is  broken,  if 
from  omitting  to  re-compress  the 
bales,  according  to  the  custom  of 
the  port  of  lading,  the  vesel  has  not 
a  sufficient  cargo ;  and  the  freight- 
er will  be  liable  for  dead  freight 
Benson  v.  Schneider  and  others, 
Holt,  416.    Bui-rough,  J.  1816. 

And  the  court  of  C.  P.  dischar- 
ged a  rule  for  a  new  trial.    Ibid. 

B.  (b)  Liability  of  owner. 

40.  An  exception  of  the  owner's 
liability  of  u  perils  of  the  tea,"  cov- 
ers a  loss  arising  from  the  vessel's 
running  foul  of  another  by  misfor- 
tune. Buller  and  others  v.  Fisher 
and  others,  3  Esp.  67.  Kenyon, 
C  J.  1 799. 

S.  C.  Abbott,  L.  S.  266,  8. 

Ace.  Pickering  v.  Barclay,  16 
Yin.  303;  S.  C.  2  Roll.  Abr.  248 ; 
S.  C.  Style,  132. 

And  see  Barton  v.  Wolliford, 
Comb.  56  5  Dig.  4.  9.  3.  1  $  Dig. 
9.  2.  29.  2,  et  4.  Pothier,  Con- 
grats de  Louage  maritime,  part  2. 
sect.  2.  num.  155. 

41.  A  covenant  that  the  vessel 
shall  be  provided  with  every  thing 
needful  and  necessary  for  the  voy- 
age, extends  to  a  bill  of  health. 
Costerton  v.  Levy,  1  Stark  212; 
4  Campb.  389,  and  Holt,  167. 
<Mbba»  C.  J,  1819. 


42.  If  a  bill  of  lading  contain  t 
memorandum,  u  to  be  discharged 
in  14  days,  or  pay  five  guineas  a 
day  demurrage,"  evidence  of  usage 
may  be  adduced  to  shew  that  ami- 
tngdays,  and  not  running  days, 
are  meant.  Cochran  v.  Retbeig 
et  alt.  3  Esp.  121.  Eldoo,  C.  J. 
1800. 

And  see  Donaldson  v.  Forster, 
Abbott,  L.  S.  222. 

43.  The  acceptance  of  goods 
creates  an  implied  contract  to  ful- 
fil all  the  stipulations  on  the  part  of 
the  shipper  and  his  consignee  or 
assigns,  contained  in  the  bDl  of  la- 
ding. Dobbin  v.  Thornton,  6  Esp. 
16.    .Ellen borough,  C.  J.  1806. 

Ace.  Lees  v.  Yates,  3  Taunt. 
387, 94 ;  Jesson  v.  Solly,  4  Taunt. 
52.  And  see  post,  D.  (aj ;  Grote 
v.  Milne,  4  Taunt.  133. 

44.  But  where  the  captain  of  a 
vessel,  chartered  at  a  gross  sum, 
signs  bills  of  lading  for  the  cargo, 
at  a  rale  of  freigKt  amounting  to  a 
less  sum,  the  ship  owner  has  do 
lien  beyond  the  freight  specified  in 
the  bills  of  lading.  Mitchell  v. 
Scaife,  4  Campb.  298.  EUenbor- 
ough,  C.  J.  1815. 

4&  The  indorsee  of  a  bill  of  la- 
ding, without  notice  of  any  circum- 
stances which  render  it  not  fairly 
and  honestly  assignable,  may  re* 
cover  in  trover  against  the  vendor 
who  has  stopped  the  goods  in  Jrw* 
situ;  although  he  may  have  known 
that  the  consignee  had  merely  ac- 
cepted a  biU  for  the  amount  which 
was  running  at  the  time  of  the  in- 
dorsement. Cuming  v.  Brown)  1 
Campb.  104.  Ellen  borough,  C.  J. 
1807. 

And  the  court  discharged  a  rule 
for  a  new  trial.  Ibid.  180,  c  9 
East,  506. 

And  see  Appleby  v.  Pollock, 
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Abbott,  L.  S.  394  ;  Wright  v. 
Campbell,  1  Bla.  628  ;  S.  C.  4 
Burr.  2046 ;  Newson  v.  Thornton, 
6  East,  16 ;  S.  C.  2  Smith,  207. 

46.  But  he  cannot  recover  dam- 
ages beyond  the  amount  of  his  ac- 
tual advances.     Ibid. 

47.  A  bill  of  lading,  whereby  the 
captain  undertakes  to  deliver  the 
cargo  to  tbe  shipper  or  his  assigns, 
is  nut  transferable  by  a  mere  in- 
dorsement without  consideration. 
Waring  v.  Cox,  1  Campb.  369. 
Ellenboreugh,  C.  J.  1808. 

48.  And  such  an  indorsement, 
though  made  by  the  consignor  for 
the  purpose  of  stopping  the  goods 
m  transitu,  gives  no  right  of  action 
to  the  indorsee  against  the  captain. 

S.  C.  Abbott,  L.  S.  227. 

49.  A.  draws  a  bill  of  exchange 
on  J.  S.  payable  to  the  order  of  B. 
which  he  remits  to  B.  with  a  bill 
of  lading  of  coffee,  which  has  a 
special  indorsement,  directing  and 
appointing  the  goods  to  be  deliv- 
ered to  J.  S.  in  case  he  shall  ac- 
cept and  pay  the  draft,  if  not,  to  the 
holder  of  the  draft.  The  draft 
and  bill  of  lading  are  sent  to  J.  S. 
who  accepts,  but  does  not  pay. 
lo  the  mean  time  he  indorses  the 
bill  of  lading  for  a  valuable  con- 
sideration to  C.  Held,  that  B., 
the  holder  of  the  draft  when  it  was 
dishonored,  might  maintain  trover 
for  the  coffee  against  C.  Barrow 
v.  Coles,  3  Campb.  92.  EUenbor- 
<mgb,  C.  J.  1811. 

Sed  vide  4  East,  219,  Coxe  v. 
Harden ;  1  Smith,  20,  S.  C. ;  Wal- 
ler v.  Montgomery,  3  East,  685,  9, 
90, 1,  2;  Anon.  Pa  ley,  243;  Siff- 
ken  v.  Wray,  6  East,  371 ;  S.  C.  2 
Smith,  480* 

50.  The  right  to  stop  in  transitu 
is  not  taking  away  by  an  assign- 
ment of  the  bill  of  fading  for  a  val- 
uable consideration,  with  notice  of 


the  insolvency  of ,  the  consignee* 
Virtue  and  another  v.  Jewell,  4 
Campb.  31.  Ellenborough,  C*  J. 
1814. 

51.  A.  ships  goods  and  sends 
the  bill  of  lading  to  B»,  whom  he 
desires  to  dispose  of  the  goods; 
but  he  omits  to  indorse  the  bill  of 
lading.     He  afterwards  sends  an 

J  indorsed  bill  of  lading  to  C,  who 
has  given  value,  after  notice  of 
transaction.  C.  cannot  claim  the 
goods  from  the  vendee  of  B.  Dick 
v.  Lumsden,  Peake,  189.  Kenyon, 
C.J.  1793. 

52.  Where  the  freight  is  tender- 
ed and  the  consignee  is  ready  to 
take  the  goods  over  the  ship's  side, 
the  master  cannot  detain  the  goods 
for  halfaoharfage,  which  he  is  him* 
self  liable  to  pay  in  respect  of 
goods  so  delivered,  as  a  compensa- 
tion for  the  advantage  which  the 
vessel  derives  from  being  moored 
at  the  wharf.  Bishop  and  others 
v.  Ware,  3  Campb.  360.  Ellen- 
borough,  C.J.  1813. 

And  see  Syeds  v.  Hay,  4  T.  R. 
260,  where  this  claim  is  called 
moorage-duty. 

53.  Merchants  receive  a  bill  of 
lading  from  a  stranger  who  re* 

3uests  them  to  effect  insurance; 
eclining  the  transaction,  they  in- 
dorse the  bill  of  lading  to  a  friend 
of  the  consignor,  who  fails.  The 
merchants  are  liable  for  the  value. 
Corlett  v.  Gordon  and  another,  3 
Campb.  472.  Ellenborough,  C* 
J.  1813. 

54.  A  regular  bill  of  lading  is 
made  out,  charging  the  usual  freight* 

I  but  the  merchant  agrees  with  the 
captain  to  pay  him  1001.  in  case 
the  goods  are  smuggled  into  Rus- 
sia; this  sum  may  be  recovered 
on  the  common  count  for  freight. 
Hedley  v.  Lapage,  Holt,  393. 
Park,  J.  1816. 
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D.  Freight.  j 

(And  see  ante,  Condition  prece- 
dent, A.  1.  2;  Agent,  pi.  90; 
Insurance,  pi.  199.) 

D.  (a)  By  whom  payable. 

55.  Held,  that  where  the  mas- 
ter waves  his  lien  for  the  freight  by 
parting  with  the  possession,  he 
must  resort  for  payment  to  the 
original  consignee,  or  first  indorsee 
of  bill  of  lading,  if  made  to  shipper's 
qrder,and  that  he  cannot,  where  the 
orignal  consignee  or  first  indorsee 
is  known,  sue  the  party  to  whom 
such  consignee  transfers  his  inter- 
est in  the  goods.  Artaza  v.  Small- 
piece,!  Esp.    Kenyon,C.J.  1793. 

S.  P.  the  Theresa  Bonita,  De 
Jong.  4  Rob.  A.  R.  236. 

56.  But  in  a  late  case  where  the 
goods  were  deliverable  to  the  or- 
der of  A.  or  his  assigns,  and  the  bill 
of  lading  was  indorsed  by  A.  to  B., 
and  by  him  to  C,  to  whom  the 
goods  were  delivered,  it  was  held, 
that  C,  by  becoming  assignee  of 
the  bill  of  lading,  ana  receiving  the 
goods,  had  adopted  the  contract. 
Cock  v.  Taylor  and  another,  2 
Campb.  587.  Ellenborough,  C. 
J.  1811. 

"  And  the  court  of  K.  B.  refused 
a  rule  to  set  aside  a  verdict  for  the 
master,  and  denied  the  case  of  Ar- 
taza v.  Smallpiece,  1 3  East,  399 ; 
&  C.  Abbott,  L.  S.  296. 

57.  So,  although  the  indorsee  re- 
ceives the  goods  from  the  London 
Docks,  andpays  over  the  proceeds 
to  the  indorse r  before  freight  is 
demanded.  Bell  apd  another  v. 
Kyraer  and  others,  3  Campb.  545. 
Mansfield,  C.  J.  1 8 1 3. 

And  the  court  of  C.  P.  (Gibbs 
then  being  C.  J.)  discharged  a  rule 
for  a  new  trial. 

And  see  Wilson  v.  Kymer,  1  M. 
&  S.  157 ;  Moorsom  v.  Kymer,  '2 


M.&  S.  303;  S.  C.  3  Campb. 
549^  n. ;  post,  E.  pi.  75. 

58.  Held,  that  the  shipper  of 
goods,  part  of  which  have  been 
wrongfully  sold  by  the  captain, 
may  set  off  the  value  of  those  sold 
against  the  claim  of  freight,  waiv- 
ing the  tort;  and  that  even  against 
the  assignee  of  the  freight.  Camp- 
bell v.  Thompson,  1  Stark.  490. 
Ellenborough,  C.  J.  1816. 

D.  (b)  When  due. 

59.  A  clause  in  a  bill  of  lading 
acknowledging  that  freight  has 
been  paid  at  the  port  of  lading,  or 
that  freight  is  to  be  paid  there,  will 
not  subject  the  shipper  to  the  pay- 
ment of  freight,  if  the  vessel  be  tost 
on  the  voyage.  Mashiter  v.  Bui- 
ler  and  another,  1  Campb.  84.  El- 
lenborough, C.  J.  1 807. 

60.  And  if  the  freight  have  been 
paid  at  the  time  of  shipping  the 
goods,  it  may  be  recovered  back. 

Cont.  Anon.  2  Show.  283,  3d 
resolution.  And  see  dictum  of 
Chambre,  J.  in  Blakey  v.  Dixon, 
2  Bos.  &  Pul.  321;  Andrew  v. 
Moorehouse,  1  Marsh.  122. 

61.  Freight  cannot  be  recover- 
ed where  the  stipulated  voyage  has 
not  been  performed ;  and  a  prom- 
ise to  pay  the  master  a  compensa- 
tion, pro  rata,  for  caivving  goods  a 
part  of  the  voyage,  will  not  be  im- 
plied, unless  they  are  voluntarily 
accepted  by  the  consignee  at  a 
place  short  of  the  port  of  destina- 
tion. Osgood  v.  Groning,  2  Campb. 
466.     Ellenborough,  C.  J.  1 8 1 0. 

62.  Taking  possession  of  goods 
on  the  behalf  of. the  consignee  by 
consent,  without  prejudice  to  the 
rights  of  the  parties,  after  a  hill  for 
an  injunction  to  restrain  the  mas- 
ter from  tortiously  disposing  of 
them,  is  not  such  a  voluntary  ac- 
ceptance.   Ibid. 


ship; 
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63.  The  owner  of  a  foreign  ves- 
sel bringing  goods  to  this  country 
in  violation  of  the  navigation  act, 
cannot  recover  freight.  Blank  v, 
Solly,  Holt,  554.  Gibbs,  C.  J. 
1817. 

€4.  Although  the  defendants  ac- 
cepted the  cargo  on  a  treasury  or- 
der, directing  the  cargo  to  be  re- 
stored on  condition  of  its  being  ex- 
ported.    Ibid. 

And  the  court  discharged  a  rule 
for  a  new  trial,  1  Moore,  531. 

And  see  Muller  v.  Gernon,.  3 
Taunt.  394. 

S.  C.  Abbott,  L.  S.  338,  40. 

65.  A  covenant  for  payment  of 
freight  on  delivery  of  goods  is  not 
discharged  by  the  master's  taking 
from  the  freighter's  agent,  a  bill  on 
a  third  person  which  is  not  duly 
paid,  although  the  agent  fail  with 
the  amount  of  freight  in  his  hands. 
Marsh  v.  Pedder  and  others,  4 
Campb.  257.    Gibbs,  C.  J.  1815. 

66.  Sccus,  if  a  cash  payment  be* 
ine;  offered,  the  master  prefers  a 
bill.     Ibid. 

67.  Held,  that  a  captain  who 
enters  personally  into  engagements 
on  account  of  his  ship,  has  a  lien 
upon  the  freight  for  his  disburse- 
ments, the  amount  of  which  be  may 
recover  from  a  consignee, .  who 
pays  the  freight  to  the  owner  af- 
ter notice  of  the  captain's  claim. 
White  v.  Baring,  et  alt.  4  JSsp.  22. 
Kenyon,  C.  J.  1-801* 

Contra.  Huesey  v.  Christie,  9 
East,  426;  S.  C.  13  Vcs.  594; 
Smith  v.  Plummer,  1  B.  &  A. 
575. 

€8.  A  policy  on  money  lent  to 
the  captain,  payable  out  ofthefrtigkti 
is  illegal  upon  the  face  of  it;  and 
the  assured  can  neither  sue  for  the 
loss,  nor  recover  back  the  premi- 
um. Wilson  v.  Royal  Exchange 
Assurance  Company,  2  Campb* 
*26.     Ellenborough,  C.  J.  1 8 1 1 . 


Sed  v'ide  King  v.  Glover,  2  Ni 
R.  206. 

And  see  Pothier  Traite  du  Con- 
trat  d' Assurance,  ch.  1  sect.  2  num. 
36,9. 

69.  The  payment  of  freight  is 
not  to  be  guided  by  the  weighty 
expressed  in  the  margin  of  the  bill 
of  lading,  but  by  the  actual  weights 
at  the  King's  beam.  Geraldes  v. 
Donison,  Holt,  346.  Gibbs,  C.  J. 
1816. 

70.  And  if  the  consignee,  in  or* 
der  to  obtain  possession  of  his 
goods,  pay  according  to  the  gross 
weights,  he  may  recover  the  differ^ 
ence.     Ibid. , 

E.  Passage  money. 

71.  Where  on  a  voyage  from 
London  to  the  West  Indies  it  is  usu-, 
al  to  pay  the  passage  money,  mo- 
ney 60  paid  cannot  be  recovered 
in  the  event  of  the  loss  of  the  ves- 
sel on  her  way  to  an  out-port, 
which  is  the  ultimate  point  of  de- 
parture. Gillan,  widow,  v.  Simp- 
kin,  4  Campb.  241.  Gibbs,  C*  J. 
1815. 

And  see  Andrew  v.  Moorhouse, 
5  Taunt.  435. 

72.  The  master  of  a  vessel  has 
a  lien  upon  the  luggage  of  a  pas- 
senger for  the  passage  money, 
whether  the  price  have  been  set- 
tled between  the  parties  or  not ; 
but  he  has  no  right  to  detain  the 
person  of  the  passenger,  or  the 
clothes  which  he  is  actually  wear- 
ing. Wolf  v.  Summers,  2  Campb. 
631.    Lawrence,  J.  1811. 

And  see  Abbott,  L.  S.  part  III. 
cap.  3.  sect.  11. 

.  73.  Where  the  captain  dies  be- 
fore the  commencement  of  the 
homeward  voyage,  his  estate  is  en- 
titled to  the  benefit  of  any  contract 
he  may  have  entered  into  for  the 
conveyance  of  passengers.  Sior- 
det  and  another,  executors,  &c.  v. 
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Brodie,  3  Campb.  253.    Bayley, 
X  1812. 

74.  But  afterjiis  death,  contracts 
made  by  bis  successor  are  for  his 
own  benefit.    Ibid. 

F.  Demurrage. 

(And   see   Brounker   v.  Scott,  4 

Taunt.  1.) 

75.  A  vessel  chartered  from  A. 
to  B.  to  be  allowed  41  days  at  A. 
and$.  and  to  pay  demurrage,  for 
every  day  beyond,  is  not  liable 
for  demurrage  in  respect  of  a  de- 
tention at  an  intermediate  port. 
Marshall  v.  De  la  Torre,  1  Eep- 
367.     Kenyon,  C.  J.  1795. 

Sed  vide  Donaldson  v.  Forster, 
Abbott,  L.  S.  222  j  Lannoy  v. 
Werry,  2  Bro.  Pari.  Ca.  60  ;  Ja- 
meison  v.  Laurie,  6  Bro.  Pari.  Ca. 
474. 

76.  Detention  of  vessel  ex  delicto, 
will  not  support  a  general  count 
for  demurrage.  Harrison  v.  Wil- 
son, 2  Esp.  708.  Kenyon,  C.  J. 
1798. 

And  see  Liddard  v.  Lopes,  10 
East,  526. 

77.  Evidence  of  usage  is  admis- 
sible to  shew  that  where  a  vessel 
is  to  be  discharged  in  14  days,  or 
pay  five  guineas  a  day  demurrage, 
working  Jays  and  not  running  days 
are  to  be  understood.  Cochran  v. 
Retberg  et  alt.  3  Esp.  121.  El- 
don,  C.  J.  1 800. 

78.  In  an  action  for  demurrage, 
according  to  the  terms  of  a  bill  of 
lading, u  to  deliver  to  order  or  as- 
signs," it  was  held,  that  by  accept- 
ing the  goods,  the  party  binds  him- 
self to  the  performance  of  all  the 
conditions  of  the  bill  of  lading. 
Dobbin  v.  Thornton,  6  Esp.  16. 
Ellenborough,  C.  J.  1806. 

And  see  ante,  D.  53 j  Jesson  v. 
Solly,  4  Taunt.  52. 

79.  Goods  are  consigned  by  the 
bill  of  lading  to  merchants  whose 
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residence  is  known.  No  notice  to 
them  of  the  ship's  arrival  is  neces- 
sary to  render  them  liable  for  de- 
murrage. Harman  v.  Want  and 
others,  4  Campb.  161.  Gibbs.  C. 
J.  1815. 

80.  A  fortiori  where  the  consij^ 
ees  and  indorsees  of  the  bill  of  VJ- 
ing.  Harman  v.Clarkeand  others, 
4  Campb.  159.  Gibbs,  C.  J.  'R 

81.  Where,  by  the  terns  r 
charter  party,  the  freighter  i* 
lowed  40  days  after  reportir.r 
the  custom-house  to  \v.\]<>-\ ' 
vessel,  with  the  option  of"  ■•'• 
her  10  days  more  at  5l.  per  : 
murrage,  the  demurrage  v 
where  the  vessel  is  detain  r)  be- 
yond the  40  days,  though  prevent- 
ed from  discharging  by  the  crowd- 
ed state  of  the  London  Docks. 
Randall  v.  Lynch,  2  Campb.  351 
Ellenborough,  C.  J.  1810. 

And  see  Struck  v.  Tenant,  Ab- 
bott, L.  S.  1 96 ;  Leer  v.  Yates,  3 
Taunt.  387. 

82.  In  a  general  ship,  if  the  con- 
signee by  the  bill  of  lading  under* 
tale  to  pay  demurrage,  it  is  no  ex- 
cuse that  he  was  prevented  from 
taking  his  goods,  by  the  circum- 
stance of  their  being  stowed  under 
the  goods  of  other  consignees. 
Harman  v.  Gandolph,  Holt,  35. 
Gibbs,  C.J.  1815. 

83.  It  is  no  defence  to  an  action 
for  demurrage  that  the  delay  arose 
from  an  unlawful  act  of  custom- 
house officers.  Bessey  v.  Evans, 
4  Campb.  131.  Ellenborough,  C. 
J.  1815. 

84.  And  if  the  detention  extend 

beyond  the  ten  days,  the  owner 
may  recover  the  subsequent  de- 
murrage upon  the  freighter's  impli- 
ed covenant,  to  redeliver  the  ves- 
sel at  the  expiration  of  that  time. 
S.  C.  in  K.  B.  upon  a  motion 
in  arrest  of  judgment.  Ibid^n 
12  East  179. 
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85.  And  prima  facie  the*  awn 
agreed  upon  for  thd  fetipulated  days 
of< demurrage*  shall:  be  tbe  measut  cf 
of  the  Compensation  for  the'  isubse* 

Stent  detainer.  But  it  is  open  to 
e  respective  parties  to  shew,  that 
greater  or  less  dafnage  has  been 
sustained.  .  Moorson  V.  Belli  2 
Campb.  616.  Elknborough,  C.  J* 
1811.  •    .  . 

86.  Where,  however,  the  vossfel 
was  to  unload.  u  within  the  ntmd 
time,7'  and  it  was  averred  and  ad- 
mitted t&ti  the. usual  time  was  se^ 
ven  daya,  but  it  appeared  that,  on 
account  of  the  crouded  state  of  the 
London  docks,  she  could  not  be 
discharged  till  two  months  after 
her  arrival,  that  if  the  duties  had 
been  immediately  paid  upon  the 
cargo,  which  consisted  of  wines*  it 
might  have  been  landed  sooner, 
but  that  such  large  cargoes  had  al- 
ways been  bonded,  it  was  ruled, 
that  the  defendant  had  not  broken 
his  covenant.  Rodgers  v»  Pores* 
ter,  2  Campb.  483.  Elknborough, 
C.  J.  1810. 

87.  So  where  a  bill  of  lading  is 
silent  as  to  the  time  within  which 
the  goods  are  to  be  unloaded,  no 
action  will  lie  upon  the  implied  un- 
dertaking to  unload  them  within 
the  usual  time,  where  the  consign- 
ee is  prevented  from  doing  so  by 
the  state  of  the  docks,  without  any 
fault  of  his  own.  Burmester  v. 
Hodgson,  2  Campb.  488.  Mans- 
field, C.  J.  1810. 

88.  The  consignee  is  liable  for 
the  delay  occasioned  by  the  neces- 
sity of  applying  to  the  treasury  for 
a  licence  tn  land  particular  goods. 
Hill  v.  Idle,  4  Campb.  3*7,  I 
Stark.  111.  Elknborough. C.  J. 
18ift# 

89.  So  where  a  certain  number 


for, thai pttirpweylh^h^**  **** 
ing  witfciri  hbe  (Specified,  period  , 

wals  tjHtfteifed  impassible  <  by  4hr>, 

weather.-     Barrett  v*  Dutteo  an*, ! 

another,  4  Campb.  33*>    Gtbbs,  -< 

CrJi  I8t^  ■.    ,  •••  i  .xl  r     v.       •:, 

J8*  £«  Thenq»ct*  iw  Wagner*  it..  / 
(b).    Kenyon,  CbtfctlK)!.'  -I 

9&  Buftth*  freighter  „  is  n<&  lia- 
ble for  a  delay  in  obtaining  <  her  , 
clearance*,  wftfch  it  is  the  busionas 
of  the;  thipdwner  fr  procure.  .  Bar?  . 
rett  ?.  iDtitton  .  and  -  another*  4  i 
Campb.  33ft    Glbb*,  C.J.  1316. 
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t  -  G.,  Lusitmr  qr  ownke. 
G.  (a)  Td  &fri$iStit$  of  good*. 

01.  Ail  owtitr  covenants  that 
the  vessel  shaft  ilnt  fitffii&hed  with 
every  thing  needful  jttoA  nefctssar* 
for  the  voyage,  is  bound  to  furnish 
her  with  an  j  dotument  {a  /bill  *f 
heakh)  which  is  required  for  heir, 
immediate  admission  into  xhe  port 
mentioned  in  ihe  charter-party* 
Levy  v.  Costetton,  4Gampb.389* 
Holt,  167.  .  Gibbs*  C.  J,  1816. 

92*  Where' ft  ship  has  been  ad- 
vertised for  -a  particular  voybgc, 
the  owner  is  bound  to  give  ndtifce 
of  an  j  intended  alteration  to  ev- 
ery shipper,-  Peel  v.  iWoe,  4. 
Campb.  243.    Gibba,  a  J«.  1816. 

93.  The  owners  of  godds  cap* 
tured  in  consequence  of  &  devia- 
tion, are  entitled  to  recover  from 
the  owners  of  the  ship  only  .the 
prime  cost  with  the  shipping  char- 
ges, and  not  the  expense  of  effecting 
insurance  upon  them.  Parker  and 
others  v.  James  and  teethe?;  4 
Campb.  112.  .Eltonbamgh*  C. 
J.  1814.  i  ».  »    .♦   ■ 

94.  Although  there  be  proof 
that  the  goods,  at  the-  tiniti  of  the 
{loss,  were  inhaftced  in  value  b* 


«fdays  is  allowed  in  a  charter^  jyond  their  first  price.    Ibid. 
partv  for  loading,  the  freighter  is  [     95.  The  owner  of  a  tesdel  let  tcf 
fable  for  a  subsequent  detention  freight  for  a  particular  wy  age,  i$ 
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no**  WbltrlJon  :tte  coittwct  of  the  J  fon  stores  supplied,  he  pleads  the 
mfasttsv  for.*  thej^noikdeliuery  qf  nrtooyaiiider  op  ft  in  -abatement 
ra^;;,4he  Utter*  tfcodgh -Original  {The  register  is  not  evidence  that 


fy^qsporiftted  by  the  o^ner,  must 
be-takeA,  r#4  hdc  irtc*,Jtof  \)t>  the. 
agent  of  the  freighter  only. *  jamtes 
v.  Joneamffaifoll^  &Esp'J  37. 
Ken  von,  C.  Ji  1 7W./  ,  «  1  4 
-&r  &  more  fdHy  repotted*  Ab- 
boWL.S.23*>    .-.    .      jk    •     .-    r 

96.  The  nbn*friva)  farjtisbes  no 

Suund  for  presuming  -negligence. 
Ayson  v.  Wilson,  1  Stark.  236; 
ENenbordugb,  C.  J.  1 81C-    •  '  :••  > 

97.  There  is  no  implied  under- 
taking on  .the ipartof  the  owner 
that  a  bill  drawnjjy.  the  masfer  on 
a  third  person,  ;for  advances  for 
th»  ship's  use,  itnll  lie  honored. 
Harder  -v.  BrdthersMone  and  aw* 
other,  4  CJampb.  ,354i  Gibbs,  C. 
J;  1815*  .:  ••„  -\ 

*$8..  A  chartered  ship  is  in  want 
of  r^oney  fer  necessary  disburse- 
nfems.  A.  being  shewn  the  'freight- 
erVcwnant to  fuvbisk  what  mot** 
ey  might  be  required  for  the  neces- 
sary disbursement '  of  the  ship,  •  ad- 
vances the  requisite  sum  and  takes 
a  bill  drawn  by  the  master  on  the 
freighter.  Held,  that  on  this  bill 
being  dishonored,  the  owner  was 
nbt  liable  •  for  any  part  of  the 
ainoiirit.  I  Harder  v.  Brotherstone 
and  another,  4  Campb.  355.  Gibbs, 

GhJ.*lM5.. 

.  Vide  Cary  v.  White,  1  Bro.  Par. 
Gas.  904,  first  edition  ;  5  vol.  335, 
of  sdcond  edition. 


G.  (b)  For  repairs^  <£c. 

99.  Se«Meydiat  an  affidavit  for 
register  made  by  £.,  which  affirms 
that  A.  and  B.  are  owners,  is  not 
evidence  against  A.  Dhchburn 
wSptacklin  and  others,  6  Esp.  St. 
BUenfaorough,  C  J.  1603. 

And  see  ante,  Ewmevci,  pi.  2*9 ; 
Paatneh,  pi. 


/A.  and-B.  are  co*owner6.  '  Flow- 
er v.  Young,  3  Campb.  240.  £1* 
'lenborovgh*  CX  J*.  t£l&  .- 
&>C,  Abbott,  L.  S*  04. 
■  :1QI^S.P.  Smith  v.  Fuge,  3 
Cafcnpb.  456.  EUeaborough,'C 
S.  1813. 

\  And  see  Tinkler  v.  Walpele,  14 
Eta?  £96;  IWIver  v.  Humbk,  16 
East,  169. 

-102*  In  an  action  oh  a  policy  of 
insurance,  the  register  is  no  evi- 
dence of  interest.  Pirie  v.  Ander- 
son, 3  Oampb.  343*  C*  P.  M.  T. 
1813,    • 

103.  Where  a  person  who  has 
furnished*' a  vessel  with  cordage, 
takes  a  bill  for  the  amount  from 
the  managing  owner,  and  renews 
that  bill  upon  its  being  dishonored, 
the  other  par&owners  are  dischar- 

§ed.    Reed  v.  White  and  others,  5 
Isp.   1S2.      Ellenboroogh,  C.  J. 
1804. 

And  see  Smith  v.  De  Silva, 
Cowper,  469;  ante,  Pietnebs,  pi. 
70. 

104.  An  agreement  between  a 
lighterman  and  his  owner,  that  the 
former  shall  receive  one  half  of  the 
net  profits,  makes  them  jointly  lis* 
able  for  repairs.  Dry  v.  Boswell, 
1  Campb.  339.  Ellenboroogh,  G 
J.  1808. 

t05.  But  if  the  agreement  be, 
that  the  lighterman  shall  retain  one 
half  of  the  gross  proceeds  for  his  la- 
bour, he  can  be  charged  upon  his' 
own  contract  only.    Ibid. 

And  see  ante,  Partners,  pi.  3,  3) 
4,  6, 9  5  Appendix. 

106.  Where  a  vessel  is  bound  tor 
a  port  in  which  a  bill  of  health  is 
always  required,  the  owners  are  lia- 
ble for  the  expense  and  delay  00 
castoned  by  the  want  of  such  a 


t  Mgk  To  ~aa  -action*,  against  A.  I  document,  under  a  covenant  with 
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the  freighter  thaf  :the  tassel  ahftU 
be  suAc*nty^arfM8hed.*vitke*ery 
thittg  fteediU. for -the.  voyage;  io 
question..  Levi  v«.Costerft>n,  Hoi  ^ 
1«7.    Gibb*  C.J.  1816.. 

107.  It  is  no  excuse  Jqr  the;  nan* 
delivery  of goodsagreeably  loathe 
bilk  af  ladiag,  thrift  the  vessel;  was 
wrongfully  detained  for  fe  suopo&r 
ed  violation  of  the  revenue  laws* 
The  ship-own  en  lraa  his  remedy 
over  against  the  officers^  XJosKog  v. 
Higgtps**  i  Gampb.  4*1. \  £lien? 
borough,  €*  J. .  1008, 
.  Sk  P.  as  te  dejaurrage,Tantev  F; 
S3.  .'  '.     *    » 

v  10ft»  Under  circumstance*  w  hie  r 
render  it  very  improbable  thai  a 


tftwiqed  4*  t  ftHrifl*  in  ifo  eusfbjflf 

oiy-poct  to-  wjbtcfe.  ftbfi)  W¥#.  i^r 
l^Dgm  Stating  that  .the.^  transfer- 
red by  tb$  9ngHiai»/pwaq|r.*to.  the 
defeodaat%;  ftmiip*  evei>  #yp»<i  fy 
tie  evidawe^  rf|frnei$hip  in  the 
defendants.  s  Fiwer  v.  Hopkiap 
^nd.Lonft  % Caqapb.  I7Q.  ,  fi£ansr 
MM*  J- 'WW;'  .     .,    . 

,  JRule/to  set.  aside,  nonsuit  refused 

iaG.P«    2  Taunt.  3*/ 

,  And  see  Tinkler  v,  Walpole,  14 
Bast,  2%§i  ante,  Partner,  pi,  1 4. 

.114,  The  i  o  wngr,  of  a  packet- 
boat  employed  ^>y  government^ but 
jf  which  he  receives  tt|e  earnings 


yessel  will  be  able  to  reach  her  port  I  is  liable  for  the :  amount  of  .stores 
of  destination*  the  captain  posses-   famished' foe  U>e  ye^el  by  the  oiy 


no  implied  aatfaoiity  to;  sell-Abe 
cargo:  otf  aeoaaal  of  .the » shipper* ; 
and  su^Aiaieytboiigb:flfed«ijkfci0 
fide  with  a,*iew  to  the.  hrtneatrpf 

die  concerted,  is  a  tartious4coo*er- !  Stra*  1 35 1.  ;i  more,  , . fu,Hy 
sioiu       Van/  Omeroai  ,v.  DovicK  Abbott*  L«  S.4?,  6.  .*>  . 


ders  of  a  captain,   appointed  .  ^ 
the  post*iaster*g?Der#V    Slokes  v. 
Came,  uJW  sppr*,      /  ♦ \   .  ' ...  . 
.  And  see- Parish,  yi.Crs^fprd^  2 

reported, 


arid. others;  B  Carapb.  -40,    ElWo- 
borough,  C.  J.  1809.       .>    i  .; , 
109.  &  P.  recognized  in^  Joseph 


I1&  The  o*fne£  ,is  liable  for 
ntoney  Applied  to  |fye  captain  in  a 
foreign  port,  provided  it  ;be,  abso* 


and  others  v.  Knox, 3  Campb.  334.  j  lutely  r^jce^ary  for  the  use  of  .the 


Ellenborough,  C.  J.  1 8 1 2. 

1  lib  He  has  so  right  $a  sell  any 
part  of  the  cargo,  without  urgent 
necessity r  Campbell  v.  Thompson* 
1  Stark.  490.  Ellenborough,  C. 
J.  1816.  .    - 

And  see  ante,  pi.  5,  6,  7, 8,  * 
111.  The  parties  whose, goods 
are   sold    may  set  off  the  Value 
even  against  an  assignee   of  the 
freight.    Ibid. 


Vessel,,  .Roche*  y.  Busber,  1  Stark. 
27.    KUeobprougb,  C.  J.  .1 8  tf.  . 

1 16..Botib&  owners  are  pot  ^ 
ble  for  money  taken  yp  by  the,  cap? 
tain,  except vfor  suips  specjficqliv 
advanced  for  (heaise,  of  the  vessel 
Palmer,  .and;  ottarp,,.v.  Qooch,  2 
Stark;.  428.  .  Abbqtt^G*  J.  J8l8f  , 

117.  Where,  tb$reioi;et  \bq  9«fc 
tain  borrows  i?;Q0i«a#  naqney  to  ^ 
applied, to  U»e ^ise.pf  the  ship,  byt 


M2.  In  an  action  for  stores  itff-  the  repairs  ^mpui^tipgpnf  J  Ifl  9^QL 
nished  by  the  capuin'^  order* it  Waa !  the  captain's  private  account  i^der 
onceheld,  that,  the  register,  pur-!  Wted  ifith  the .talapce*  \ke  ^wper 
porting  to  have  been  obtained ■  by  cannot.be  jsqed  vby ,  the  -le^pr\fgr. 
all  the  defendants  on, the  oath  of  the  i>ApL  >  ibid. ,   |V-  vr;^ 

one  of  them,  xsyrima  foci*,  evidence,      A*ni  nee  3ir  Hnjcaf^ey.  Jf^nn^ 


to  charge  them  as  owners. .  6)K^ke^< 
v.  G&rne  and  others,  2  Caftipb. 
339.    Ellenborough,  C.  J.  l^fl©.  . 


oase^AbMVly-  S,  par.t^sh^.?|. 
sect  q»\     \.  -ttf ■      ,  .-      . »  .  *iv» 
-  JL18.  TU  ^efeuJ^H,  l?tougt)t.^ 


m 
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*WpWWnift  tteeutim  under  iJL 
faAn  1805;  but  riot  having  paid 
the  frholfe  of  the  purchase  money  > 
the  sheriff  did  not  execute  a  negti* 
lar  assignment  till  14  10*  The  de- 
fendant was,  however,'  immediate- 
ly put  into  possession y  and  £©t '  t  he 
iressel  registered  in  his  own '  name, 
in  1006,  he  chartered  her  to  the 
captain  for  three  year*,  and  Inter- 
fered no  more  in  the  business. 
Held,  that  the  defendant  was  not 
liable  for  Mores -ordered  by  an  a- 
gent  of  the  captain  during  the  three 
year*.  Frtzeir  v.  Marsh,  2  Cempb. 
h  7.    Ellenbofough,  C.  J.  1810. 

119.  And  *emWe,  that  the  defen- 
dant would  not  have  been  liable, 
though  the  assignment  had  been 
complete.     Ibid*  and  18  East,  238, 

Sed  vide  Parish  v.'  Crawford,  2 
Str?.  1251  i  Abbott !L.S.  22,  3,4,6, 

120.*  A  mortgage**  never  in  pos- 
session, 6r  4itiOwn  to > '  the  plaintiff, 
is  not  liable  for-stores  supplied  by 
the  captain's  'qWeW  Twenty  man 
v.  Hart,  1  Stark:  366i  Ellenbor- 
(High,  C.J.  1  SI  6.       } 

121.  The  shipWftei*  are  liable 
for  stores  supplied  fey 'order  of  theiV 
supercargo  after  abandonment  on 
caption,  where  the  vessel ;  4s  after- 
wards liberated  <m  bail*  Mitchell 
v.Glehtrie,l  Stark  .»  230.  Ellen- 
tioroufch,C.  J.  18T6. 

1-22.  And  where  the  vessel  is 
seized  in  consequence  of  the  illegal 
frets  of  the  supercargo,  but  the  own- 
ers recover  possession  in  the  court 
of  Admiralty,  they  adopt  his  Get*, 
rrnd  are  liable,  up  to »  the  seizure* 

» i3%  And  the  cdutt  refused  a 
ftriehisHdr  a  new  trial,  dn  the 
ground  that  the  relation  of  master 
and  ownet  did  not  Subsist  between 
the  captain  stud  the  defendant,  and 
thai  th*  can  of* a  ship  hired  for  «rfff , 
itite  period,  differ*  fnm  balof*  vts-    trading  with  the  plaintiff,    Tarle* 


gil'tkaritrjdjbr  apmtkmlar  vajfffr 
whmwthi  matkr  k  aimays  appamki 
hg  theowrur.  JWAend  13  East,2S*, 
S.  C.  rather  dtffereatiy  reported. 

124.  Where  the  ship  was  chat 
tettd  for  a'partieiilar  voyage  only, 
and  was  put  up  by  the  freighter  as 
a  generalship,  the  registered  own* 
era  were  held  not  to  be  liable  lor  a 
tortious  conversion  of  the  plaintiff1* 
goods  by  the  captain,  unless  k 
could  be  shewn  that  they  were  re* 
ceived  on-  board  by  softie  person 
appointed  by  them.  Mackenzie  y. 
Rowe  and  others,  2  Campb.  482. 
Ellen  borough,  C.  J.  1 8 1 0. 

Contra,  Parish  v.  Crawford,  3 
Strau  i25i  ;  more  folly  reported 
At*ott,L.  S.  92. 

125-  A  Blaster  employed  by 
mortgagor  in  possession  cannot  sue 
the  mortgagee.  Anaett  v*  Contain 
and  anbtbtiv  8  C^atopb^  3*4.  EL 
lenboroogb,  C.  J;  i  8lft» .  , 

And  see  Young  Vv  Braider,  8 
East,  id  ;  TnewhelU  vw  Rowe,  11 
East, 435-;*  MM ver  v.  Humble, >  16 
East,  169. 

G.  (c)  Liability  ofotnierjbr  misfea- 

s(inct» 

126.  SmbU)  that  the  owner  of  a 
barge  is  «vot  responsible  for  an  in- 
jury occasioned  by  the  negligence 
of  a  person  to  whom  he  has  lent 
her.  Scott  v.  Scott  and  others,  2 
Stark.  438.    Best,  J»  181 8. 

H.  Liability  or  master* 
(And  see  ante,  G.  (aj.) 

127.  The  captain  is  not  respon- 
sible for  a  loss  occasioned  by  the 
negligence  of  the  pilot.  Aldrich  v. 
Simmons,  1  Stark.  210.  Gibbs, 
C.  J.  181*6. 

;  1 28.  An  action  lies  against  the 
master  of  a  vessel  for  purposely  fir* 
ing  at  the  natives  on  a  foreign*  coast, 

)  and  thereby  preventing  them  from 
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too  sari others  r.  MTGawley,  Feakc,  |  p?ess  practise  to  fay  ft  seamed  ex- 
tra wages*  in  consideration  thai  he 
will  exert  himself  in  hn  extraor- 
dinary manner  for  the?  •preeem- 
tion  of  the  skip.  Harris  *«Wat- 
scm,  Peakcy  72.  Kenyoh,  C.  J. 
I7UI.  ,    i 

•    (And  see'ante,  SnxBiwy  pi.  &) 

104.  Not  when  the  contract'  if 
made  on  shbre,  and  the  extra  work 
is  occasioned  by  the  desertion-  df 
part  of  the 'crew.  Stilk  v.  Mey"- 
rick, 6Esp.  h*9,  and  SCampb* 
tflf.    Ellenborough,  C.  J.  IttO*} 

13$.  It  rhight  perhaps  be  other* 
wise  if  the  remainder  of  the:'cre# 
were  discharged  bjr  the  captain. 
Ibid. 

Arid  see  Dacosta  t.  Newnham, 
2  T.  H.407,  19, 3.     ' 

I  3tf.  When*,  bya  ships  arjiclesj 
no  wages  are  to  be  paid  until  the 
vessel  r'eafches  her  ultimate  pbrt  of 
destfeatidn.  and  the  master  wroh£p 
fully  dismisses  a  seaman,  the  w^* 
ges  are  payakje  immediately*  Sift* 
ard  V.  RoWrts,  3  Esp.  71,  3.  'El- 
don,  C.  J.rt7M.  .'    ' 

And  see  Abbott-  L.  S.  «&!.;' ' '/ 

ItfF.  Where  a  ship  is  recaptut^ 
ed  and  reaches  her  port  of  tfeitxn£ 
tion,  the  seamen  are  entitled  to  wa- 

?es.     Bergstrom'  v.  Mills,  3  Esq. 
7.Z\(\driyC.J.\799.    I    "    '    ^ 
Sed  vide  Chandler  v.  Meade,  ci- 
ted 2  ^rd  Rgynu   12 1  f  ;  Curling 
v.  Long,  I  Bos,  &  Pul.  634,  7. 

And  see ,  Pratt  v.  Cuff,  fi  Law 
Journal,  4  Id,  cited  iu  Thompson  v. 
Rowcroft,  4  East,  40  j  Beak;  ▼• 
Thompson,  4  East,  546, 53  ;  S.  C. 
1  Smith,  144,  50;  Johnson  v. 
Broderick*  4  East,  £66:  S»C.  1 
Smith,  1 44, 53 \  Mojloy,  Ijk  2.  c  4-, 


205.    Konvon,  C.  J.  1 793. 

129.  Although  it  appear. that  the 
defendutt  hed  nofceentorftted  ta  the 
laws  of  that  jcouittngviby  paying  a 
duty  imposed  upon  licences  totrade. 

ISO.  By  the  custom  of  the  river 
Thames^nasters  are  bound  to  guard 
goods  and  watch  goods  in  lighters 
sent  by  the  cmutgnm,  until the  load- 
ing is* complete.  A  master 'teHs  a 
lighterman  that  he  has  not  hands  e» 
nough  to  take  charge  of  the  goods ; 
the  lighterman  returns  no  answer ; 
the  master  remains  liable^  Catiey 
and  another  v.  Wintrmghaa^Feake, 
1 60.    Kenyon,  C.  J.  1 79%      .  > 

131.  But  where  it  is  proved 
to  be  the  custom  of  wharfingers 
when  goods  are  sent  to  btl  forwsir* 
ded  coastwise,  to  deliver  tbeorf  to 
the  mates  of  the  coaster^  and  ■  nit 
to  ship  the  'goods  thehtsetaefc,  or 
make  any  chhrge  for  shipbhig,  the 
responsibility  of  the  wharfinger 
ceases  with  the  delivery  to  the 
mate,  though  t|ie  goods  are  lost  be* 
fore  they  are  carried  off  the  wharf. 
Cobban  and  another  v.  Downe,  5 
Esp.  4 1 .  Ellenborough,  C.  J.l 803. 

And  sec  8parrow  v.  Camrthers, 
2  Stra.  1236  ;  Hurry  v.  Royal  Ex* 
change  Assurance  Company  ,2Bos. 
&  But  430  ;  Strong  v.  Natatry,  1 
N.  R.  16 ;  Robinson  v.  Turpinjkb* 
bott,L.S.26l,    . 

•  < 

I.  AtJTHOmiTYOF  MASTER. 

132.  SembU)  that  the  captain  of 
an  lndiaman  may  imprison  a  pas- 
senger who  refqses  to  take  the  post 
assigned  to  him  on  the  approach  of 

an  enemy.     Bo vce  v*  Ba  vliffe,  1    „„..„.,  .  „,  w  1 ^ 

Campb.  CO.    Ellenborough,  C.  J.    secU  i<jy  14 .  The  Friends,  B^H, 
1807-  Rob.  A.  R.  143. 

138.  A  seaman 


K.  Seamen's  wages. 
133*  Mo  action  lies  upon  an  ex- 


s  entitled  to 
wages  during  a  hostile  embargo, 
while  he  was  imprisoned  on  shoce^ 
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if 'the  ciw  wwre  tafterwafds  re- 
stored, and  the 'ship  completed  the 
voyage  and  earned  freight  without 
shewing  the  nature  of  .the-  enkmt* 
go. '  Delamaitier  v,  Wintfiringhara, 
4  Catnpb.  1 86..  Ettenborough,  C 
J.  1815. 

N.  It  lies  upon  the  defendant  to 
prove  that'  no  freight  was  earned. 
Brown  v.  Millner,  7  Taunt*  319; 
1  Moore,  6&  S.<C. 
•  139.  Scmbk,  that  a  foreign  sea* 
man  serving  in  a  British  shipy  who, 
upon  the  capture  of  the  ship,  enters 
Wto.the  :  enemy's  service,  forfeits 
^11  claim  to  wages,  whatever  may 
be  the  ultimate  fate  of  the  ship. 
Bergstrom  v.  Mills,  ubi  supra. 

140.  A  licence  from  the  chief 
magistrate  of  a  port  in  {he  West  In- 
dies,,autboriKiDg  the  m^ter.  of  a 
vessel  to  engage  seamen  ^t  more 
than  double  the  usual  rate,  must 
specify  the  wages  to  be .  given. 
Rodgers  v.  Lacy,  3  Esp.  43.  El- 
don,  C  J.  1799. 

.  And  the  court  of  C.  P., refused  a 
rule  to  set  aside  a  nonsuit  directed 
on  the; ground  of  the  nullity  of  a  li- 
cence to  the  master  to  engage  sea- 
men 'on  the  best  terms  he  could.  Ibid* 
and.2$os.  &  Pul.  57. 

141.  A  seaman  sent  on  shore  on 
duty,  requests  to  be  permitted  to 
stay  there  to  get  some  food,  having 
had  none  in  the  course  of  the  day. 
Permission  is  refused,  and  he  re- 
mains there  till  the  next  morning, 
when  He  returns  to  the  ship,  but  is 
not  received.  This  is  no  desertion. 
Sigard  v.  Roberts,  ubi  supra. 

1 42.  Nor  if  he  leave  the  ship  on 
account"  of  inhuman  treatment. 
Linland  f . '  Stephens,:3  Esp;  269. 
Kenybn;  C  J.  1801. 

»  143.'  If  foreign  seamen. enter  in- 
to a  written  agreement*  with*  the 
master,  a  collateral  parcfl  agree- 
ment, mde  in  contravention  of  the 
l^ws  of  their  own  {country,  cannot 


,be^  enforced.  Hulle  n  Heigbfan, 
4  Esp.  75.     Le  Blase,  J.  1801. 

S.C.  Abbott,  L.S.  463. 

144.  Whereonariners  enterinto 
a  specific  contwtt,  by  which  no 
wages  are  to  be  received  until  their 
return,  and  they  are  prevented  by 
thetnasterfrom  completing  tbevoy- 
age,  the^oannot  recovertne  wages 
intwkbttatus  astwnpnt,  .but  mast 
declarespecially.    Ibid* 

And  the  court  of  K.  ft  refined  a 
rule  to  set  aside  nonsuit*.  2  East, 
145. 

-:  145.  Where  the  master  and  -mar- 
iner* are  to  receive  a  proportion  of 
the  produce  of  the  voyage  in*  Hen 
of  wages,  the  latter  may  due  •  the 
former  as  soon  as  the  account  is 
liquidated.  Wilkinson  v.  Fraaier, 
4Espul83.    Alvanley,Cw  J.1809. 

And  see  Morte  v.  Wilson,  4  T. 
R.  3*3 ;  Waueh  v.  Carver,  2  H. 
Bl.  235;  Hesketh  v.  Blatochard,  4 
East,  144;  Wrrans,  €•  (h)« 

146*  Mariners  contract  with  the 
captain  of  a  whaler  for:  a  share  of 
the  *net  proceeds,  provided  they 
serve  faithfully.  Money  had  and 
received  will  not  lie  against  the 
owner,  who  disposes  of  the  caigo 
for  the  benefit  of  all  concerned,  un- 
less defendant  has  admitted  the 
faithful'  service :  the  declaration 
should  be  special.  Evans  v.  Ben- 
nett, 1  Campb.  300.  Eltenbor- 
ough,  C.  J.  1 808. 

147*  The  rule  that  wages  are 
not  parable  unless  freight  be  earn- 
ed, holds  where  the  voyage  is  a- 
bandoned  on  account  or  unseawor- 
thiness. '  Eaken  v.  Thorn.  5  Esp. 
6.  Ellcnborough,  C.  J.  1 803. 
'  148.  But  sernble,  that  in  such 
case  the  owner  would  be  liable  to 
a  special  action  at  the  suit  of  a  sea- 
man who  had  thereby  lo$t  his 
wages.    Ibid. 

149.  And  if,  after  the  voyage 
has  been  abandoned,  a  seaman  be 


9H1P; 
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desired  to  wrfapp'Oe  board  for  a> 
specific  purpose,  he  may  t  recovwo 
for  work  and  Jabowv    Ibid,   t .  ^» 

150.  A  mariner,  who  is  also  a 
sailmaker,  cannot,  in  the  latttitl  ca-. 
parity,  claim  a  -sua  beyond*  the 
wages  mentioned  fc  the  aNUU*;  as 
gratuity  wagea,  though  Such  a  claim 
be  supported- by  usage,  and  by  aa 
express  promise  on  the  part  of .  the 
owner.  Elsworth,  executor}  v. 
Woolmore  and  another,  6  E»p*  84, 
Alvanley,  C.  J.  1803. 

&  C.  Abbott,  L.  S.  448. 


Ace.  White  v.  Wilson,  9  Bos.  &  - 
PuLltfi;  3  Rob.  A.  R.  241. 

151.  By  the  ship's  •articles  ao 
seaman  was  to  be  entitled  to.  de- 
mand  his  wages  until  twenty  days 
after  arrival*  Held,*  that  before 
the  expiration  of  that  period  he 
may  sue  for  wages  which  the  de- 
fendant'has  admitted  to  be  due 
and  offered  to  pajr.  White  Vt  Mat- 
tison,  2  Stark.  325.  Ellenborough, 
C.  J.  1818. 

Sedvide  ante,  Assumpsit,  pi.   1. 

152.  Though  by  2  Geo,  II.  cap. 
36.  sect.  13.  it  is  provided,  that  no 
seaman  or  mariner  belonging  to  any 
merchant  vessel  shall,  for  enter- 
ing into  the  service  of  his  majesty, 
on  board  an  v  of  his  ships,  forfeit 
the  wages  due  to  him  during  the 
time  of  his  service  in  such  vessel, 
and  that  such  entry  shall  not  be 
deemed  a  desertion,  yet  where  a 
seaman  is  impressed  from  the  mer- 
chant service  in  the  course  of  a 
voyage,  he  holds  his  claim  to  wages 
pro  tanto,  subject  to  being  devested 
hy  the  non-arrival  of  the  vessel. 
Dunkley  v.  Bulwer  and  Lloyd,'  6 
Esp.  86, 2  Campb.  320,  n.  Anon, 
but  S.  C.  Ellenborough,  C.  J. 
1808. 

And  see  Wiggins  v.  Ingleton,  2 
Lord  Raymond,  121 1. 

153.  In  an  action  for  wages,  the 


into  evktedeetof  tbe -frrticleay  with* 
roqt  giringjqotfct  to  produce  them*, 
-Bowman  v*MaazAhaaLn,2Campb.ji 
31W  ,  Elleobonw^fey  C.  J.  1809. 

4&4.  The  stafcitedoe*  Dot  apply  ^ 
to  ttae*as*ota(  Brinish  seaman  je*t  >t 
•  terin£on.boetd<a  foreign  vessel  <-in.i 
a  British  >f>ort.  <r  Dtckro&n  v.  Ben- 
son, 3  Campb.  290.  JEHeobotf-S 
ougb,  C.  J.  1812. 

15$.  Where  a  seaman  lias  for* 
feitetfhis  wages,  and  the  captain- 
afterwards    employs  him  without 
feserving  to  himself  a  right  to  & 


sist  on  the  forfeiture,  the  forfeiture 
is  waved.  Miller  v.  Brant,  2  Camp., 
590.    Ellenborough,  C.  J.  1 8 1 1 . 

156.  A   seaman  at  Gottenburg1 
enters  into ,  articles  of  agreement 
With  the  master  of  a  foreign,  vessel 
for  a  voyage  to  England,  whereby 
he  undertakes  not  to  sue  the  cap-' 
tain  for  wag^s  till  their  return  to* 
G.     Held;  that  no  action  can  be, 
maintained  here  for  the  wages  in 
contravention  of  their  stipulation. 
Johnson  v.  Machielsne,  3  Campb. 
44.    Ellenborough,  C.  J.  1811. 

S.  P.  Gienar  v.  Meyer,  2  H.  Bla. 
603. 
And  see  ante,  pi.  43,  4. 

157.  After  a  vessel  has  been 
wrecked,  the  captain  gives  a  mari- 
ner an  order  upon  the  owner  for 
the  amount  of  his  wages.  To  this 
order  is  subjoined  an  acknowledg- 
ment, that  the  mariner  had  served 
.15  months  upon  a  monthly  hiring 
by  himself.  As  from  the  loss  of 
the  vessel  no  primd  facte  right  to 
wages  appeared,  it  was  held,  that 
no  action  could  be  maintained  a- 
gainst  the  captain,  without  proving 
a  demand  on  the  owner,  the  draw- 
ee. Forsboom  v.  Kruger,  3  Camp. 
1 97.     Ellenborough,  C.  J.  1 8 1 2. 

"  L.  General  average. 

158.  &m6fe,that  assumpsit  for 


plainliffma7,^inderthiS'SUUUctgo]genei^l  average  lies  for  one  ship 
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per  again*  anothtfl  •  Dohwn  and  |  MMtetlng  the  smuggling 
Sthew  v.  Wilson*  $  Catnpbt  *4ttO.   articles  into  this  ioantryf  caiinot 


EUdnborougb, 

15*.  But  nocdbmbotion  can  be 
tfeWfldcdfortte'Vakie  of  gdods 
whkAtbecaptei*  'feBs*  to  redeem 
hiurndf  from  ih]»risobliient.    Atf. 

And  see  Covington  v*  -Robert*; 
t!fc-&'B».    .         ...<>.. 

M.  Ship-builder. 
(And  see  ante.  Evidence,  pi.  210 ; 
Insurance,  pi.  224,  225*)     , 

M.  (a)  Liability  of  for  negligent*. 

160.  The  proprietor  of  a  dry 
dock  into  which  a  vessel  is  put  for 
repair,  is  answerable  for  an  in- 
jury arising  in  the  day-time  from 
the  bursting  in  of  the  dock-gates, 
though  the  gates  were  strong  e- 
nough  to  have  resisted  the  ordina- 
ry pressure  of  the  water ;  if  the  ac- 
cident might  have  been  prevented, 
had  a  sufficient  number  of  men 
been  on  the  spot*  Leek  and  an- 
other v.  Maestaer,  1  Carapb.  138. 
Ellenborough,  C.  J.  1807. 

And  seel  Stra.  128;   Bull.N. 
P.  69. 


SMUGGLING. 

(Ancf  see  ante,  Bills  and  notes, 

{A.  100;  Evidence,  pi.  10,  340; 
nsurance,  pi.  190;  Ship,  pi.  51, 
76,129. 

1 .  Uppn  an  information  for  ob- 
structing custom-house  officeft  in 
the  execution  of  their  duty,  the  de- 
fendant will  not  be  permitted  to  in- 
quire the  name  of  the  informer,  or 
to  go  into  the  question,  whether 
the  goods  were  smuggled  or  not. 
Rex  v.  Akers,  6  Esp.  125.  Ken- 
yon,  C  J.  1790. 

2.  A  foreigner  selling  goods 
abroad,  and  packing  them  by  the 
directions  of  the  vendor,  in  a  par- 

.  •  S  m  a  .A 


frfecover  ifctf  price.  '  Beraafad  et 
alt.  wReed,  1 !  Esp.  9*v  Renyoa, 
C.J<>  1794V 

S.  P*  W.ayraett -v.  Reed, 5  T. 
R»  69&  Andsae  Kelman  v.  John- 
son, Oowp*  344;>&ggs  v.  Law- 
rence, 3  T.  R*  454;  Ohigaf  v. 
Penal**,  4  Tv  R.  466* 

3.  But  in* an  actravi-for not  ao 
eoutitiag  for  goods  delivered  to  the 
master  of  a  ship  to  be  soH  by  him 
abroad,  it  is  no  defence  thai  they 
wefre  exported  Without  paying  tfc 
ties.  Catlin,  spinstei4,  v.  Bell,  4 
Oampb.  183.      Ellenborough  C 

J.  18*5. 

4.  Unless  the  evasion  formed 
part  of  the  contract.    Ibid. 

5.  If  the  exportation  of  a  partic- 
ular sort  of  goods,  without  the 
king's  licence,  be  prohibited,  a  li- 
cence will  be  presumed  upon  proof 
of  such  goods  having  been  regular* 
ly  entered  outwards  at  the  custom- 
house. Van  Onteroo  v.  Dowkk 
and  others,  2  Campb.  44,  Ellen- 
borough,  C.  J.  1809. 

And  see  Attorney  General  v. 
Sheriff,  Forrest,  45  ;   ante,  Ev* 

DBNCE,  pk  340. 


STAMPS. 


A.  Deeds. 

B.  Agreements, 

C.  Receipts. 

D.  Bills  and  notes. 

E.  Other  instruments* 


A.  Deeds. 


1 


.  A  fraudulent  conveyance  ca* 
not  be  read  to  prove  an  act  oi 
bankruptcy,  unless  it  be  stempf* 
WhitweU  aodothers,  mp**** 
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v,  Oimfcdal*  •and  others,  P*ake,,     7.  Or  a  coveaafot  to  pay  an  ah- 
169*    KeayGO,  C»  J.  1,792*  ..     '  .  j  nuky  as  a  consideration  for  relto- 

2.  A  degd  not  bearing  thestatop  quishing  a  business  and  the  use  of 
appropriated  to  the  instrument,  premises  Ly  burn  v.  Warrington, 
cannot  be.  received  in  evidence,  1  Stark.  162.  EUenborough,  C 
though  it  bear  a  $>amp.  of  equal   J«  1816* 

value.      Robin*on.v.  JDrybrougtijI      8.  Aa  acknowledgment,  where- 
1  £sp.  843*    Kenyon*  C.  J.  I794»i;  hy  the  obligor  admits  that  he  has 

Awl  the  court  of  K.  B.  set  asidei;  broken  the  condition,  and  promisr 
a  nominal  verdict  taken  for  the  es  to  pay  a  certain  sum!  in  satisfac- 


plaintiff.     Ibid,  and  6T.R 

N.  But  by  37  Geo.  III.  cap.  13C. 
s.  1 .  s*ch  a  deed  might  have  been 
restamped  .upon  .paymento?  a  pen- 
alty of  5/. ;  and  now,  by  4$  tSe& 
III.  cap*  127.S.  5.  it  may.- to? 're- 
stamped  without  a  penalty.  ! .« r    . 

And  by  sect.  6.  a  stamp  of 
greater  value,  if  .belonging  to  ihe 
same  denomination,  ts  valid. 

And  see  Doe  v.  Whittinghamyf* 
TauoU  20.  , .    : ..  !,, 

3.  A  count  for  necessaries,  tor* 
nished  for  the  defendant's  appro* 
tice,  caanot'be  supported**  if  it  ap- , 
pear  that  there  .was*  no 'Stamped 
indenture.  Aldridge,.  pauper,  v. 
Ewen,  3  Esp.  .188..  .  Kenyon,  C. 
J.  1800. 

N.  The  stamp  duty  is  to  be  paid 
by  the  toaster,  not  by  the. parent. 
Keele  v.r ,  K.  B.  T.  T.1819. 


tion,  is  evidence  of  a  breach  with- 
out a  stamp.    Ibid. 

See  ante,  Bill*  and  notes,  A.  (a) 

B,  Agreement. 


4.  An  indorsement  upon  a  con* 
veyance  in  trust,  limiting  the  pow- 
ers of  the  trustee,  need  not  be 
stamped.  Heme,  et  alt.  v.  Hale, 
3  Esp.  237.     Kenyon,  C.  J.  1800. 

5.  A  bond  conditioned  for  the 
safe  custody  and  production  of 
a  box,  containing  the  subscrip- 
tions of  a  benefit  club,  is  within  the 
exemption  in  33  Geo.  III.  cap.  54. 
s.  4.  Carter  v.  Bond,  4  Esp.  253. 
Ellen  borough,  C.  J.  1803. 

6.  A  bond  conditioned  for  not 
converting  a  house  to  a  particular 
purpose  does  not  require  ad  valo- 
rem stamp.  Hughes  v.  Kingy*  1 
Stark.  118.  EUenborough,  C.  J. 
1815. 

43 


9.  A  written  wager,  doubled 
by  an  indorsement,  requires  two, 
stamps*  Robson  v.  Hall,  Peake 
127.     Kenyon,  C.J.  1792. 

20.  But  if  there  be  one  stamp 
only,  the  instrument  is  evidence  of 
the^r**  wager.    Ibid* 

And  see  Henfree  v.  Bromley,  6 
East,*  309  v  S.  C.  2  Smith,  400  ; 
French  v.  Patton,  9  East,  35 1 . 

1 1.  Where  a  schoolmaster  seek* 
to  recover  beyond  the  actual  peri- 
od of  schooling,  on  the  ground  of 
removal  without  notice,  according 
to  the  terms  of  a  prospectus  deliv- 
ered to  the  defendant,  the  identi- 
cal copy  of  the  prospectus  deliver- 
ed to  the  defendant  must  be  pro- 
duced stamped.  Williams  v. 
Stoughton,2  gtark.  292.  Ellen- 
borough,  C.  J.  1817. 

12.  In  an  action  by  a  broker  for 
commission,  a  prospectus  of  plain- 
tiff'* terms  of  doing  business,  tho' 
acted  upon,  is  not  evidence  of  the 
agreement  itself,  but  is  jwtctus  offi- 
cio before  the  parol  contract  is  en- 
tered into,  and  requires  no  stamp. 
Edgar  v.  Bliek,  1  Stark.  464.  El- 
lenborough, 1816. 

13.  An  agreement  made,  and 
bearing  date,  at  sea,  may  be  given 
in  evidence  without  a  stamp.  Xim- 
ene*  v.  Jaques,  1  Esp.  311.  Ken* 
yon,  C.J.  1795. 
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&  G.  not 8.  Pw erft it  49*. 

14.  Where  a  contract  fe  signed 
by  one  party,  and,  previously  to  the 
accession  of  the  other  fifty,  a  new 
stipulation  is  inserted,  the  agree- 
ment is  single  and  entire,  and  rev 
quires  but  one  tftafaip*  {bright  v. 
Crockford,  1  Esp.  m*  %rt^  C/ 
J.  1794.  .  * 

15.  The  instructions  for  adver- 
tising a  dissolution  of  partnership 
in  the  gazette,  cannot  be  rtad  to 
prove  the  fact  of  the  dissolution 
without  an  agreement  stamp.  May 
v.  Smith,  t  Esp.  283.  Kenyon,  C. 
J.  1 795. 

16.  But  it  has  been  since  held 
that  the  notice  of  dissolution  may 
be  read  without  a  stamp.  Jen* 
kins  and  another  v.  Blizard  and 
another,  1  Stark.  417*  Ellenbor- 
ough,  C.  J.  1816* 

17.  A  contract  of  marriage  re- 
quires no  stamp.  Orford  v.  Cole, 
2  Stark.  351.  Bayley,  J.  Lancas- 
ter, 1818. 

And  the  justices  at  Lancaster 
(Richards,  C.  B.  and  Baj'ley,  J.) 
discharged  a  rule  for  a  new  trial. 
Ibid. 

16.  An  agreement  made  betwen 
merchants  residing  within  50  miles 
of.caoh  other,  for  the  share  of  the 
outfit  of  a  ship  and  of  the  adven- 
ture, requires  a  stamp.  Leigh  et 
alt.  v.  Banner,  1  Esp.  403*  Ken- 
yon, €•  J.  1795.  i 

19.  An  instrument  produced  by  j 
the  adverse  party  under  a  notice, 
cannot  be  given  in  evidence  as  an 
agreement  between  such  party  and 
H  stranger,  unless  it  be  stamped. 
Doe  d.  St.  John  v.  Hore,  3  Esp. 
734.    Kenyon,  C.  J.  1799. 

20.  Where  the  parties  signed 
an  unstamped  agreement,  and  the 
plain tifi*  before  action  brought,  ten- 
dered to  the  defendant  an  engross- 
Brent  of  the  agreement  properly 
stamped,  which  the  latter  refused 


ta«Jr*&iteydu**ni*lsr  wtaldtottcd 
to  include  tlit  stamping  of  tbe  orig- 
inal agreement  in  the  tost*  of  the 
aecifmi  Bo  wen  v.  Pitman,  genu 
2  Espw  728.   Kenyon,  €•  J.  1799. 

$1.'  Whep^  premises  ape  held 
under  an  unstamped  agreement,  the 
landlord  cannot  enter  into  parol 
evidence  of  the  demise.  Brewer 
v*  Palmer,  3  Esp.  91 3.  Eldon,  C. 
J.  1800. 

Ace.  Rex  v*  Inhabitants  of  St 
Paul's,  Bedford,  6  T.  R.451. 

Sed  vide  Alves  vt  Hodeoo,  7  T. 
R.94U 

And  see  White  v.  Wikon,  3  Bos. 
&  Pul.  118.;  Hodges  v«  Drake- 
ford,  1  N.  R.  972, 3. 

22.  Where  a  verbal  extract  for 
the  sale  of  goods  is  afterwards  pat 
kilo  writing  by  the  vendor's  agent 
for  the  purpose  of  assisting  his  re- 
collection, but  the  memorandum  is 
not  signed  by  the  vendee,  it  need 
not  be  produced.  Da  Ikon  v. 
Stark,  4  Esp.  163.    Eli.CJ.l8W. 

23.  If  a  paper  be  produced  with 
a  single  statop,  and  il  appear  to 
have  contained  originally  too  dis- 
tinct agreements,  one  of  which  is  e- 
rased,  the  stamp  is  prima  facie  suffi- 
cient; and  it  lies  upon  the  opposite 
party  to  shew  that  both  agreements 
were  on  the  paper  at  the  time  tbe 
stamp  was  affixed.  Waddington  v. 
Francis,  5  Esp.  18*2.  Elleobor- 
ough,a  J.  J  804. 

24.  An  unstamped  agreement  is 
valid  as  far  as  it  relates  to  the  sale 
of  goods,  though  it  contain  stipula- 
tions unconnected  with  the  contract 
of  sale.  Heron  ▼•  Granger,  5  Esp 
269.     Ellen  borough,  C.  J.  1 805. 

Vide  tamen  Norton  v.  Simmer 
Moor,  866,  4th  resolution  ;  S.  G 
Hob.  14;  Lexington  v.  Clarke,  2 
Vent.  223 ;  Chaters  v.Beckett,7T. 
&  201  ;  Ames  v.  Hill,  2  Bos*  & 
Pul.  150;  post.  C.  pi.  38,  39,  40. 

25.  Assumpsit  for  the  price  of  a 
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gun%«fnt<ooniract  to  receive:  an- 
other aod  16  eqineas  to  boot.  The 
other  gun  hadfapm  delivered,  but 
afterwards  borrowed  by  defend* 
ant.  Held,  that  a  letter  from  the 
defendant  aught  be  read  to  prove 
the  borrowing  without  a  stamp,  but 
not  to  prove  tne  contract*  Forsyth 
and  others  v.  JervU,  1  Stare.  437* 
EUenborough,  C.J,  1816. 

26.  But  a  stipulation  for  rescin- 
ding a  former  agreement  for  the 
sale  of  gpodfi,  is  itself  within  tbo  ex* 
emotion.  Whitworth  v.  Crockett 
and  another,  2  Stark.  431.  Ab- 
bott^C-  J.  1818. 

27.  "  I  promise  to  pay  A.  B.  6*1. 
and  also  all  other  same  which  may 
be  due  to  him,1'  requires  aa  agree* 
meat  stamp.  Smith  and  wife,  ad* 
Bsioifttrators  of  EaBthngr.  Nightiiv 

gle,  2  jStark.  375.    Ellenborough, 
J.  1818. 

28.  An  undertaking  to  guarantee 
the  payment  of  goods  to  befurhuh- 
edto  third  persons,  falls  within  the 
exception  contained  in  44  Geo*  III* 
cap.  98.  schedule  A.  p.  200,  in  fa- 
vour of  any  memorandum,  letter  ,or 
agreement,  made  for,  or  relating  /o. 
the  sale  of  any  goods,  wafrcs,  or 
merchandizes,  Warrington  et  alt* 
v»Furber<and  Warrington,  6  JSsp, 
89.     EUenborough,  C.  J.  1 806. 

And  the  court  discharged  a  rule 
for  anew  trial.    8  East,  34?.:    - 

S.  P.  Watkins  v.  Vince,  2  Stark. 
368.    EUenborough,  C.  J.  1 B  U. 

IN.  46  Geo.  III.  cap.  140.  sche- 
dule, part  J.  pare 600,. 56  Geo.  ill. 
cap.  184,  schedule,  part  l,cMtnio 
the  same  exemption.  See*  in  Cur- 
ry v.  Edensor,  8  T.  R.  52 fa  a  timi* 
lar  ^eeision  on  the  exemption  in  23 
Geo.  ill.  cap.  68,  respecting  the 
guarantee  of  a  present  said. 

But  see.  Waodington  v.  Brisfaw, 
2  Bosj  &  Ful..452;.Buktop  v..Bfco% 
all,  3  East,  303  5  Venning  v.  Leo 
Me»19iEast>7«       •.,...; 


« * .  1 


29.  Two  parts  of  an 
were  each  signed  by  plaintiff  and 
defendant  One  part  stamped  was 
in  the  possession  of  the  latter,  who 
bacThotice  to  produce.  The  un- 
stamped part  was  received  as  sec.* 
ondary  evidence  of  the  agreement. 
Waller  v9  Horsfall,  1  Campbt  501. 
EUenborough,  C.  J.  1 808. 

And  see  Garnons  v.  Swift,  1 
Taunt.  507,  8,  n. 

30.  fa  an  action  for  not  deliver- 
ing goods  manufactured  bv  the  de- 
fendant, in  pursuance  of  an  order 
from  the  plaintiff,  a  meqiorandum 
signed  bv  the  plaintiff  only,  des- 
cribing the  nature  and  quantity  of 
the  goods,  but  not  specifying  the 
price,  #aay  be  given  in  evidence 
without  a  stamp ;  and  the  accep- 
tance of  the  order  by  the  defend- 
ant, and  the  precise  terms  of  the 
contract,  may  be  proved  by  other 
evidence.  Ingram  v.  Lea,  2Campb. 
521.  EUenborough,  C.  J.  1810. 

31.  An  agreement  made  in  a  for- 
eign country,  cannot  be  received 
in  evidence  here,  if  it  appear,  that 
by  the  laws.of  that  country,  the  in- 
strument .would  not  be  available 
there  for  want  of  a  stamp.  Clegg 
v.Levy,  3  Carapb.  166.  Ellen* 
borough,  C.  J.  1 81 2. 

S.  P.  AJves  v.  Hodgson,  7  T.  R. 
241. 

And  see  SnaHh,v.  Afingay,  l  J|» 

&S.  87,00...  •  . 

.  32.  But  iintil  the  law  of  the 
country  i?  distinctly  proved,  it  will 
be  presumed  tljat  no  stamp  is  nee-* 
eattry.  Cl*gg<vf  Levy,  ubi  supra. 

* 

C^Ii&CElPTS* 

* 

33.  A/bi^o/ parcels  subscribed 
u  settled  bv  two  bills,  one  at  iua& 
and  the  oth$r:  at  twelye,  n&ontbs,". 
reaejr$s<a  jrqpeipt.staipp.*   Smitt 

r.;Mjfftata«5  r^K  fcHenbpr-i 
ougb,  C.  J.  1803.  .  t<|    , 
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34.  Or  an  agreement  stamp.  S. 
C.  as  reported,  4  tsp.  249. 

35.  An  acknowledgment  of  hav- 
ing received  acceptances,  adcom- 
panied  with  an  undertaking  to'pro- 
vide  for  them,  requires  a  receipt 
stamp.  Scholey  v.  Walsby,  Peake, 
24.     Kenyon,  C.  J.  1 790* 

N.  Qu.  Or  a  note,  or  agreement 
stamp  ?  Vide  ante,  Bills  and  Notes, 
pi.  1. 

36.  If  a  tradesman  write  **  set- 
tled," under  his  hill,  and  put  his 
Initials,  he  incurs  the  penalty  for 
giving  a  receipt  without  a  stamp* 
Sfteu forth,  qui  tain,  v.  Alexander, 
2  Esp.  621.     Kenyon,  C.  3.  1798. 

*  37.  &?7iMt,that  an  unstamped 
receipt  may  be  used  hy  a  witness 
who  saw  the  money  paid  and  the 
receipt  given,  to  refresh  his  memo- 
ry. Kambcrt  v.  Cohen,  4  Esp. 
2 1 3.     Ellenhorough,  C.  J.   1 802. 

38.  A  receipt  given  on  a  receipt 
stamp,  is  not  invalidated  by  the  ad* 
dition  of  matter  which  requires  an 
agreement  stamp,  where  the  words 
added  do  not  control  or  qualify  the 
terms  of  the  receipt.  Grey  v. 
Smith  and  another,  sfceriff  of  Mid- 
dlesex, *  Catnpbi  388.  Ellen  bo r- 
6ugh,C.  J.1H08. 

,  And  see  ante,  B.  24 ;  Corder  v. 
Drakeford;  U  Taunt/  S»2l    - 

^  tf  9.  A  stamped  receipt  for  the 
pnee  ofa  horse  u  warranted  sound," 
is  evidence  of  the  warranty^  with- 
out an  agreement  stamp.  Skrine 
v.  Elmore,  2  Campb.  407.  Ellen- 
borough,1  C.  J.  'HMV    <"'  •  *; 

Vr.  S.'  P.  said  to  have  bee* •  rat- 
ed in  Brown  v.  Frye,  Ibid.  Law- 
rence, J.  Devon,  \W9i 

And  see  J  Atk.  1S5. 

4T.  A  receipt  for  tnoWypaM  to 
deputy  receivers  general'  requires 
no  stamp,  though  it  b*  signed  by 
their  cle.rk.  Eddeh  v.  Read,  a 
Campb.  *38.  '  £HenboVough/G* 
J.  4813.  .'r>l  A  .  •  .  '->.    ' 


42v  Where  the  iadoreenttiM  on  a 
bond  have  left  no  space 'for  receipts 
upon  subsetquent  payments,  such 
receipts  written  on  plain  paper, an- 
nexed to  the  bond  may  be  read  in 
evidence.  Orme  v.Y«ottog,4  Campb. 
M6.    Gibbs,C*J  18!^. 

t).  Bills  and,  notes. 
(And  see  aqte.  Bills  akd  notes,*  A. 

43.  If  a  promissory  note  be  pro*1 
duced  wkh  a  proper  stamp,  the  de- 
fendant cannot  shew  that  the  note 
was  notstampfed  when  made,though 
the  commissioners  .have  exceeded 
their  authority  in  affixing  the  stamp. 
Wright  and  others,  v.  Riley,Peake, 
173.     Kenyon,  C.  J.  1793. 

And  see  Rex  v.  Episcopum  Ces- 
triensem,  1  Stra.  624 ;  S.  C.  8  Mod. 
364,  more  fully  ;  sed  vide  post,  E. 
66  ;  Snaith  v.  Mingay,  1.  M.  and  S. 
a7; 

44.  Where  a  creditor  is  paid  is 
an  unstamped  draft,  be  may  sue 
for  his  original  demand,  though  he 
have  neglected  to  present  the  draft 
for  payment.  Ruff  v.  Webb,  1 
Esp.  129w     Kenyon,  C.  J.  1794. 

45.  Where  a  note  is  void  for 
want  ofa  stamp,  the  plaintiff  nay 
go  into  evidence  of  the  considera- 
tion.1 Wilson  v«  Kennedy,  1  Esp; 
•J45.    Kenyon,  C.  J-  1 7 1 4. 

S.  P.  Tyte  v.  Jones,  1  East,  58. 
n» 

And  see  Packford  v.  Maxwell,  6 
T.  R.  52  ;  Alves  v.  Hodgson,  T'T. 
R.24I  5  White  v.  Wilson,  2  Bos. 
&Pui  118. 

« 

46.  But  whore  such  a  draft  is 
given  inpayment  of  a  demand, up* 
on  which  the  credit  does  not  expire 
till' the  day  appointed  for  the  pay- 
ment of  the  bin,  the  creditor  can* 
not  soe:  before  the  day.  Swears 
v.  Wells,  1  Esp.  317.  Kenyan,  C, 
J,  4705.  :.       •    f 

47.  Held,  that  a  promissory  note 
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upon  a  wxipt  stamp;  imposed  by 
the  same  statute*  which  impaired  the 
duty  on  tiotesv  is  valid.  Attcheson 
y.  Shfrrland,  i  .Esp.  *2»£.  •  Kfenyon, 
C*  JJ'i7»5*-' 

Comt.  Maiming  v.  Liviev  Bay). 
37  5  Chamtifcrtain*.  Porter,;  I  N. 
R.80.      ••  "       •«  •'•»!■ 

K  37  Geo.  III.  dap- i  1361  *.  •  1. 
and  43  Geo.' 111.  cap.- i 27.  s;  & 
do  '  not ■  extend  -  to  bills,  notes,  or 
cheques*  -'  ftat  •  see  »4tf  'Geo:  HI. 
cap.  127.  s.  6.    4^ 

48.  In  an  action  by  indorsee  a- 
gainst  indorser,'  where  the  bill  was 
originally  made  payable  to  the  de- 
fendant only,  without<the  wordsuor 
to  hU  order,"  which  were  added 
hy  thecfrawer  subsequently  to  the 
indorsement,  it  was  held,  that  the 
bill  was  not  invalidated  by  the  al- 
teration. Kershaw  et  alfc  v.  Cox, 
SEaplftft.'  Le  Blanc  J.  1<i*0, 
andfc.  B.  H.  1801.' 

Ami  see  Cote  v.  Parkin,  12  East, 
471,5; Bathe  v.  Taylor,  16  East, 
412.     '  •      ■ 

49.  So  a  promissory  note,  before 
it  is  negotiated,  iiay  be  converted 
into  a  bill  of  exchange  in  further- 
ance of  the  original  intention  ofthe 
parties.  Webber  v.  Robert  Mad- 
cfectaM  3*Campb*<>.  ElfeAbor- 
ougbjC*  JrW11.  ' 

50.  A  bill  altered  from  three  to 
four  months,  before  acceptance, 
with  the  consent  of  the  drawer, 
does  not  require  a  new  stamp. 
Kennerly  v.  Nash,  1  Stark.  452. 
Eifonborough,  C.  J.  1816. 

5!.  A  cheque  on  a  banker  post- 
dated, and  delivered  before  the 
day  on  which  it  bears  date,  though 
not  intended  to  be  used  before  that 
day,  required  a  stamp  under  31 
Geo.  I1L  cajp.  ^  8.  4.  Allen  v. 
Keeves,  3  Esp^  281.*  Kenyon,  C. 
J.  ISOlt     S\  .v\   .'«:  -     x  ' 

And  the  court  set  aside  a  verdict 
for  the  plaintiff*/*,  ond  1  *ast,  ^35. 


56.  In  an  action  for  bribery.  &• 
gainst  a  candidate  at  an  election, 
ati  Unstamped  paper,  purporting  to 
be  a  promissory  note,  given  by  this 
voter  as  a;  cloak  for  toe  bribe,  is 
evidence  to  shew  the  fact  of  the 
payment  of  the  Bum  mentioned  in 
|  the  note.'  Dover  v.  Maesiaer,  5 
Esp.  93.  Ellenboroughj  C.J.  1 803, 
*  And  sec  infra,  pi.  55. 

58,  Where  a  promissory  note  is 
given  without  a  stamp,  and  the  ma- 
ker writer  upon  it  a  merhorandnti 
of  his  having  paid  a  certain-  sum 
for  interest,such  memorandum  may 
be  Yead  as  "an  admission  that  there 
was  due*  a  principal  sum  which' 
would  yiela  so  much  interest* 
Manle^  et  ux.  v.  Peel,  5  Esp.  121. 
Ellenborough,  C.  J.  1804. 

54.  If  the  plaintiff,  in  his  j>artic: 
ular,  demand  money  due  on  a  pro- 
missory note  only,  which  note  ap- 
pears to  be  on  an  improper  stamp, 
he  cannot  resort  to  the  money 
counts.  Wade  v.  Beasley,  4  Esp. 
7.     Kenyon,  C.  J.  1801. 

But  see  Brown  v.  Hodgson',  4 
Tatmt.  189.  And  see  ante,  Bills, 
A.  (b). 

E.  Other  instruments. 
(And*  see  post,  Trover,  A.  12.) 

1    55.  To  prove  the  effecting  of  a : 
lottery  insurance,  the  illegal  poft-' 
cy  may  be  read  without  a  stamp/ 
Holland,  qui  tarn,  v.  Du(nn,Peake, 
58.    Kenyon,  C.  J.  1791.    ;         } 
56.  An  instrument  containing  an- 
acknowledgment  of  having  ''receiv- 
ed an  acceptance  and  an   under*' 
taking  to  provide  for  h,  was  *  held 
•to  require  a  receipt  stamp*  •  Scho- 
ley  v.  Walsby,  Peake,'94.    '  Kfcft- 
yon,  C.  J.  1780.    •*  "        .  'A    ■'  \ 

,    Sed  vide  ame^  J&tts  and'Nd*«sr, i 

A.  (a)' 1,2, 3^ :  '    '"'       •'" 

•57.  A'  newspaper  maybe  fen*] 
in  evidence  witkbuia  stem^w -^Thp 
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King  v.  Pdarce,  Beake,  75,'  Ken- 
yon,  C.  J.  1791. 

68.  Semite,  that  the  bailiffs  in- 
dorsement on  a  warrant  upon  zji 
fa.  acknowledging  the  receipt  of 
the  levy  money,  requires  no  stamp, 
Perchard  and  Hamerton,  sheriffs 
of  London,  v.  Tindall,  1  Esp.  394. 
Ktnyon,  C,  J.  1796. 

59.  An  I.  0.  U.  is  evidence  of 
the  acknowledgment  of  a  debt  with- 
out being  stamped.  Fisher,  gent. 
v.  Leslie,  1  £sp.  426.  Eyre,  C.  J. 
1795. 

And  see  ante,  pi.  53. 

60*  S.  P.  ruled  on  the  authority 
of  the  last  case,  in  Israel  v.  Israel, 

1  Camp.  499.  Eilenbor.  C.  J.  1 808. 

6L  S.  P.  contra,  <juy  v.  Harris, 
Chitty  on  Bills,  428,  n.  Eldon,  C. 
J.  IWP. 

€2.  No  action  can  be  maintained 
on  an  instrument,  which  by  the 
fern  of  the  country  in  which  it 
was  made,  is  void:  for.  want  of  a 
stauq*  Alves  v.  Hodgson,  %  Esp. 
528.  Kenyon,  C.J.  1797, 
,  And  the  court  concurred  with 
the  &  J.    Ibid,  and  7  T.  it  841. , 

63.The  articles  of  a  Swedish  ah jp 
taade  in  Sweden,  and  deposited  by 
the  captain  on  his  arrival;  here 
with  the  Swedish  consul,  were  ad- 
mitted to  prove  a  fact  relative  to 
the  engagement  of  a  seaman,  who 
had  been  hired  after  the  arrival  of 
the  vessel  in  this  country;  Win- 
bled  v.  Mahnberg,  3  Esp.  454. 
Eyre,  C.  J.  1 790.  Ante,  Ship,  pi. 
156. 

44.  A  building  lease  under  5L 
per  annum,  is  not  exempted  from 
the  stamp  duty.  Doe  a.  Hunter  ■ 
,et  alt  v.  JJoulcot  et  all  2  Esp.  $95. < 
Eyre.C.  J.  1797, 

65.  A  postea  cannot .  be  given  in. 
evidence  in  anofher  cause  without 
a  stamp.    Rex  v.  Hammond  Page,* 

2  Esp.  690,  n.  and  6  E*p.    83. 
Kenyon,CJ.  1788*  . 


.  66.  A  policy  of  insurance  effect* 
cd  without  a  fctamp,  is  an  absolute 
nullity  by  the  express  words  of  35 
Geo*  III.  carw  63*  s.  14  and  16; 
and  cannot  be  rendered  valid  by  i 
stamp  subsequently  affixed  by  the 

commissioners,  upon  the  paroent 
of  the  duty  and  penalty.  Roder 
ick  x.  Hovil,  3  Campbw  .103.  El- 
lenborouffh,  C.  J.  1811. 

Sed  vide  ante,  D.  pL  41.   And 
see  ante,  Iwiumm&e,  pi;  363.  , 


STATUTES. 


A.  How  con»nuj£i>. 
B*  Poiots  on  particular 

STATUTES. 

(a)  31.  Elii*  cap,   \%  secL  4. 

(Stolsnhonu.) 

(b)  12  Cor.  Il.cap*  18.(M»ig* 

tion  Act.) 

(c)  31  Car.  II  <*p.  4.  (JW*b 

corpus*) 

(d)  1  Will,  <fr  Mar.  cap.  18.  (W 

etotion*) 
fyyi+HWULUh  of.  4.{Tr*l- 

«ng.) 

(0  9  *  10  WiU.  III.  cop.  41. 

(AopoJ  stores.) 
(g)  9  Am.  tap.  9*  (Appro***) 
(h)  1  Geo.  I.  slot.  %cpp*  &  (**) 
(i)  6<?t*  L&tp.t.  (Jomt  tiod 

.  (k)  10  Geo.  1.  cap.   10.  (Excise) 
(1)  TGto*  11.  cap.  8.  (Stock-job- 

bine*), 
(m)  11  Geo*  IL  cap.  40,  (#*** 

stores.) 
(n>  84  Geo.  II.  cop*  IB.  (Sped* 

(0)  U  Geo.  II.  cop*  4a  (RdeUr 

ing  spirits.)    .      .     > 
/(p)  S4  Geo.  II.  cop,  44.  (Pr<** 
tion  oftotiu&ttrc.) 

(q)  14  Geo.  III.  cep.  78.  {Building 

(r)  24;«f«*J W**ap.  &>{Es*W 
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(s)  «  d&  7/7.  c<#.  00.  (Regis* 

ters.) 
(i)  26  Geo*  ///.  cap.  50 ;  28  cap. 
20;  29.  ay.  63.  (Whale 
fishery.)  . 
(u)  33  Geo.  111.  cap.  54.  (Friend- 
ly Societies.)    ! 
(w)  34  Geo.  ///.  ca/>,  9.  (Alien.) 
(x)  37  Geo.  ///.  cap.  73.  (Sea- 

.  fn^n15  wages,) 
(y)  39  Geo.  JIA  cop.  5tf .  (Porter- 
age) 
(z)  39  *■  40  Geo.  111.  (Pawnbro- 
ker.) 
(aa)  43  Geo.  III.  cap.  58.  (New 

felonies.)-  ^  • 

(bb)  43  Geo.  III.  cap.  155,  K  13. 
(Exemption  from  Nemgor. 
tion  Act.) 
(cc)  43  Geo.  111.  cap.  184.  (Con- 

veyancert*) 
(A$)  47  Geo.  ///.  sess.  2.  ay.  68. 

f      *eci*  24.  (CoaZ  /icfeeL) 
(ee)  .49  Geo.  11 f.  cap.  123.  {Prize 
money.) 


set  aside  noftAiiU'    Ibid,  and  1 1 
East,  300. 

3*  And  where;  a  small  portion 
only  of  a  cargo  consists  of  prohib- 
ited goods,  an  insurance  on  the 
cargo  generally  is  void.  Parkin 
v.  Dick,  2  Campb-  fi£| .  Ellen- 
boiDogb,  C.  J*  1809. 

4.  A  private  act'  which  directs 
that  the  expense  of  maintaintog  the 
assessing  jury  shall  be  borne  iq  a 
particular ^  manner,  does  not  e* 
tend  to  a  dinner  provided  for  the 
jury  after  4h*y  hint  delivered  their 
verdict.  Forster  v.  Taylor,  3 
Campb.  49.  EUenborough,  C.  J. 
1811. 

B.  Pbnro  on  particular 

StAtOTfcS. 

(And  see  Pksal  action.) 

B.  (a)  31  Eliz.  cap.   12.  sect.  4. 
(Stolen  horses.) 

5.  To  shew  that  a  magistrate 
was  authorized  to  cause  a  horse  to 
be  re-delivered  to  the  owner,  it 
must  be  proved  that  the  horse  was 
actually  stolen.  Josephs  v.  Ad* 
kins,  2  Stark.  76.  Ellen  borough,' 
C.J.  1817. 

6.  An  order  to  the  officer  enter- 
ed in  the  magistrate's  current  book, 
cannot  operate  as  a  warrant.   Ibid. 

7.  A  warrant  against  the  felon  will 
not  justify  the  taking  of  the  horse 
out  of  the  hands  of  the  vendor.  lb. 

8.  The  original  owner  is  a  com- 
petent witness  to  prove  the  theft  in 
an  action  by  the  vendor  against 
the  seizing  officer.     Ibid. 

B.  (b)   12  Ca.r.  Heap.  18.(.Mrpi- 
gation  Act.)  Infra,  B.  (bb). 

9.  A  Holstein  vessel,  naturalized 
in  Russia  by  being  repaired  there 
at  an  expense  exceeding  two-thirds 
of  her'wnole  value,  is  not  a  Russian 

J.  1808.  |  vessel  within  the  meaning  of  the 

And  the  court  refused  a  rule  to   Act.      Redhead  and  another  v. 


(6)  52  Geo.  111.  cap.  39.  secU  30. 

(General  Pilot  Act.) 
(gg)  52  Geo.  III.  cap.  ISO,  s.  2., 
(Demolishing    Manufacto- 
ries.)    . 

A.  HOW  CONSTRUED. 


1.  Justices  of  the  peace  are 
bound  to  use  the  forms  of  orders, 
&c.  given  by  statute.  Goss  V. 
Jackson,  3  Esp.  198.  Kenyon,  C. 
J.  1800. 

Ace.  Davison  v.  Gill,  1  East,  64. 

2.  Where  a  statute  prohibits  the 
manufacturing  of  bricks  under  cer- 
tain dimensions,  a  manufacturer! 
cannot  maintain  an  action  for  the 
price  of  bricks,  all  of  which  are 
under  the  standard  size,  although 
selected  by  the  defendant  and  used 
by  him.  Law  v.  Hodgson,  2 
Campb.  147.      Ellenborough,  C. 
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Cator,  1.  Stark  14*  JEUenborough, 
C.J.  1816. 

B.  (c)  31  Car.  ILtap.  2;  {Habeas 

corpus.) 

J  4 

10.  A  person  sent  over  from  Ire- 
land under  a  warrant  from  the  sec- 
retary of  state  there,  and  commit- 
ted under  such  warrant  to  the 
Poultry  Compter,  is  entitled  to  a 
copy  of  the  warrant  wkhin  six 
hours  after  demand*  Sedley  v. 
Arbouki,  executor  of  West,  3  Esp. 
174.     Eldon,  C.  J.  180O, 

11.  And  the  penalty  incurred 
by  refusing  a  copy,  is  not  waved 
by  a  subsequent  delivery  and  ac- 
ceptance.    Ibid. 

N.  As  to  the  authority  of  a  sec- 
retary of  state  to  commit.  Vide 
Rex  v.  Kendal,  1  SalM47 ;  S.  C. 
1  Lord  Raym.  65 ;  Rex  v.  Wilkes, 
SWils.  151. 

B.  (d)  1    Will.  <fr  Mar.    cap.  18. 
(Toleration.) 

12.  It  is  no  defence  to  an  indict- 
ment for  disturbing  a  congregation 
of  protestant  dissenters,  that  the 

'defendant  committed  the  outrage 
for  the  purpose  of  asserting  his 
right  to  the  office  of  clerk.  Rex 
v.  Hube  and  others,  Peake,  131. 
Kenyon,  C.  J.  1792. 

13.  On  the  trial  of  such  an  in- 
dictment, it  need  not  be  shewn  that 
the  minister  has  taken  the  oaths. 
Ibid. 

14.  The  oaths  being  of  record 
cannot  be  proved  by  parol.    Ibid. 

15.  A  congregation  of  foreign 
Lutherans,  conducting  the  service 
of  their  chapel  in  the  German  lan- 
guage, are  within  the  protection  of 
this  statute.     Ibid. 

16.  The  prosecutor  may  remove 
an  indictment  under  this  statute  in- 
to B.  R.  by  certiorari.    Ibid. 

S.  C.  and  S.  P.  5  T.  R.  542. 


B.  (e)\7  4»  8:  Wpk  III  cap.  4. 
(Treating.) 

* 

17.  It  beirig  contrary  to  the 
treating  act  for  a  candidate  to  fur- 
nish provisions  for  any  voters  after 
the  teste  of  the  writ,  an  innkeep- 
er cannot  maintain  an  action  for 
provisions  supplied  even  to  non- 
resident voters.  Lofhouse,  exec- 
utor, &c.  v.  Wharton,  esq.  M.  P.  1 
Campb.  b50  n.  Wood,  B.  Dur- 
ham, 1808. 

B.  (f)  9  &  10  Will.  III.  cap.  41. 
(JVaval  stores.) 

Vine  infra,  B.  (n).  . 

B.  (g)  8  Ann.  9.  cap.  9.  (Appren- 
tices.) 
(And  see  ante,  Stamps,  pi.  3.) 

IB.  Where  it  is  agreed  between 
the  father  of  an  apprentice  and  the 
master,  that  a  premium  of  20L 
shall  be  paid,  and  the  master  af- 
terwards, for  the  sake  of  reducing 
the  stamp,  agrees  to  take  191. 19s. 
6d.  which  is  inserted  in  the  inden- 
ture and  paid,  the. indenture  is  not 
void  by  8  Ann.  cap.  9.  s.  32.  (or 
s.  35.  and  39.)  Shepherd  v.  Hail, 
3  Campb.  180.  Ellcnborough,  C 
J.  181*2. 

B.  (h)  1  Geo.  I.  stat.   2.  cap.  5. 
(Hundred  RioU) 
(And  see  ante,  Riot  act.) 
10.  The  hundred  are  liable  for 
things    demolished  or  destroyed, 
but  not  for  what  is  taken  away* 
Smith  v.  Bolton,  Holt,  201.    U 
Blanc,  J.  1 8 1 6,  York. 
And  see  2  Wms.  Saund.  377,  a. 

20.  If  the  mob,  after  breaking 
the  wiudows  and  doing  other  dam- 
age, retire  spontaneously,  without 
demolishing,  the  hundred  are  not 
liable.  Anon.  Holt,  203rn.,  El- 
lenborough,  C.  J.  1816. 

21.  But  slight  evidence  is  suffi- 
cient to  raise  the  presumption  of  afl 
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intent  to  demolish ;  as  where  the 
rioters  appears  to  have  been  check* 
ed  by   the  proximity  of  troops. 

Ibid. 

22.  Breaking  inside  shutters, 
window  sill,  and  wood  of  fan  light, 
is  a  beginning  to  pull  down,  if  the 
mob  are  interrupted  before  they 
have  an  opportunity  of  proceeding 
further.  Sampson  v.  Chambers 
and  another,  4  Campb.  221.  El- 
lenborough,  C.  J.  1815. 

23.  Sccu*,  where  the  mob  volun- 
tarily retire,  "  satiated  with  such 
an  inception."  Lord  King  v.  Cham- 
bers and  another,  4  Campb.  377. 
Ellenborough,  C.  J.  Ifrl6. 

See  the  law  and  practice  in  ac- 
tions op  1  Geo.  L  stat.  2.  cap.  5. 
in  the  notes  to  Pinkney  v.  Inhabit- 
ants of  Rutland,  2  Wms.  Saund. 
374. 

JJ.  (i)  6  Geo.  I.  cap.  1 8.  (Joint  stock 
companies.) 

24.  If  merchants  rfrfce  a  joint 
fund,  and  underwrite  each  other's 

i>roperty.  severally,  the  insurance  is 
egal,  though  losses  be  paid  out  of 
the  joint  fund.    Harrison  v.  Mil- 
lar, 2  Esp.  513.      Kenyon,  Q.  J. 
1796. 
S.  C.  7  T.  R.  340,  n. 

25.  It  is  an  offence  against  6 
Geo.  T.  cap.  18.  to  act  as  secretary 
to  an  unincorporated  joint  stock 
company.  No  indictment  will 
therefore  lie  for  a  conspiracy  to 
deprive  a  person  of  such  an  ap- 
pointment. Rex  v*  Stratton  and 
others,  1  Campb.  549,  n.  Ellen- 
borough,  C  J.  1 809. 

8.  (k)  10  Geo.  L  cap*  10.  s.  13. 
(Excise.) 

26.  An  excise  officer  who  ob- 
tains a  search  warrant  tinder  the 
act,  may  justify  an  entry,  though 
no  goods  be  found.     Cooper,  et 
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alt  v.  Booth,  3  Esp.  135.    K.  B. 
T.  1785. 

27.  And  the  magistrate  or  the 
commissioners  who  grant  the  war- 
rant, are  the  sole  judges  of  the  rea* 
sonableness  of  the  suspicion.    Aid. 

B.  (1)  7  Geo.  II.  cap.  8.  s.  8.  and 
11.  (Stockjobbing.) 

28.  An  undertaking  to  replace 
stock  lent  is  valid,  though  there  be 
no  stock  standing  in  the  name  of 
the  promisor  at  the  time  of  the 
agreement.  Saunders  v.  Davison, 
et  alt.  2  Esp.  698.  Kenyon,  C.  J. 
1798. 

S.  P.  Sanders  v.  Kentish,  8  T. 
ft.  J62. 

29.  Omnium  is  stock  within  the 
meaning  of  the  statute.  Bro  wn  v. 
Turner,  2  Esp.  631.  Kenyon,  C. 
J.  1798. 

30.  In  another  case  it  was  said 
that  the  holder  qf  omnium  is  poten- 
tially a  pessessorof  stock.  Olivier- 
son  v.  Coles,  1  Stark.  496.  Ellen- 
borqugh,  C.  J.  1016. 

31  •  An  action,  therefore,  lies  for 
not  replacing  stock  for  omnium. 
Ibid. 

32.  A  bill  for  differences  is  void 
in  the  hands  of  an  indorsee,  with 
notice.  Sceers  v.  Lashley,  1  Esp. 
1 66.    Kenyon,  C.  J.  1 79 1  •     ■ 

And  the  court  discharged  a  rule 
for  a  new.  trial*  Ibid,  and  6  T.  R. 
61. 

33.  But  a  wager  respecting  the 
profits  of  a  lottery  contract  is  not 
within  the  act.  Mortimer  v.  Sal- 
keld,  4  Campb.  42.  Eitenbor- 
ough,  C.J.  1814. 

B.  (m)  17  Geo.  II.  wp.  4Q.  *  jjQ. 
(Naval  storej.) 

34.  Where  stores  with  fht»  king's 
mark  are  found  in  the  king's  pos« 
session,  it  lies  upoa  brap  to  dis- 
charge himself,  either  by  product 
ing   a  navy  board  certificate,  or 
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shewing  that  the  articles  were  pur* 
chased  from  a  person  who  may  be 
presumed  to  have  a  certificate. 
Rex  v.  Banks,  1  Esp.  144,  6. 
Kenyon,  C.J.  1794. 

35.  If  A.  upon  the  suggestion  of 
B.  make  a  seizure  of  naval  stores, 
and  communicate  the  intelligence 
to  the  admiralty,  B.  is  the  party 
entitled  to  a  moiety  of  the  penalty 
under  the  statute.     Ibid. 

36.  Held,  that  an  informer  en- 
titled under  this  statute  to  a  moiety 
of  the  penalty  for  embezzling  na- 
val stores,  is  an  incompetent  wit- 
ness for  the  prosecution,  unless  he 
will  release  his  interest.  Rex  v. 
Blackman,  1  Esp.  95.  Kenyon, 
C.J.  1794. 

37.  But  in  a  subsequent  case  the 
informer  was  admitted,  it  being  in 
the  discretion  of  the  court  to  fine 
or  imprison.  Rex  v.  Cole,  Peake, 
217,  and  1  Esp.  169.  Kenyon,  C. 
J.  1794. 

v  As  to  the  discretionary  power  of 
'punishing  under  these  statutes,  see 
Rex  v.  Bland,  5  T.  R.  370. 

B.  (n)  24  Geo.  II.  cap.  18.  s.  1. 
{Special  jury.) 

38.  In  crimtnalcases  a  judge  can- 
not certify  for  the  costs  of  a  special 
jury.  The  King,'  on  the  prosecu- 
tion of  Sermon,  v.  Lord  Abingdon, 
1   Esp.  226.    Kenyon,  C.J.  1794. 

B.  (o)  24  Geo.  Hi  cap.  40.  $.  1 2. 
{Retailing  spirits.) 

39.  Semble>>  that  this  statute  mere- 
ly prohibits  the  selling  of  small 
quantities  of  spirits  to  the  consumer, 
and  does  not  extend  to  liquors  sold 
to  a  person  who  keeps  an  eating 
house,  for  the  purpose  of  supplying 
his  guests.  Jackson  v.  Aurill, 
Peake,  18a     Kenyon,  C.  J.  1793. 

.40.  Upon  the  statement  of  an  ac- 
count arising  out  of  cross  demands, 
credit  is  given  for  the  amount  of 


spirits  sold  in  quantities  under  the 
value  of  20s.  In  an  action  for  the 
balance  these  items  cannot  be  dis- 
puted. Dawson  v.  Remnant,  6 
Esp.  24.  Mansfield,  C.  J.  1806. 

41.  Nor  is  it  any  defence  to  an 
action  on  a  bill  of  exchange,  that  it 
was  accepted  by  the  defendant  for 
the  amount  of  small  quantities  of 
spirits,  sold  to  him  by  the  plaintiff". 
Spencer  v.  Smith,  3  Campb.  10. 
Ellenborough,  C.  J.  1 8 11 . 

Contra,  Scott  v.  Gilmore,  3 
Taunt  226. 

B.  (n)  24  Geo*  II.  cap.  44.  *.  8. 
{Protection  of  justices,  ire.) 

* 

42.  An  officer  acting  colore  officii, 
and  not  virtute  officii,  is  not  protec- 
ted from  actions  brought  after  the 
expiration  of  six  months,  Alcock 
v.  Andrews,  2  Esp.  542,  n.  Ken- 
yon, C.J.  1788. 

And  see  Anon.  1  Stra.  446 ; 
Weller  v.  Toke,  9  East,  364 ;  Clem- 
ents v.  Keen,  2  Smith,  220. 

43.  Nor  if  he  act  without  a  war- 
rant. Postlethwaite  v.  Gibson  and 
Slade,  3  Esp.  226.  Kenyon,  C.  J. 
1800. 

S.  C.  Selwyn,  824,  n.  15. 
And  see  Money  v.  Leach,    3 
Burr.  1742. 

44.  A  constable  acting  under  a 
warrant  from  a  magistrate,  cannot 
be  sued  without  a  demand  of  a  copy 
of  the  warrant,  notwithstanding 
the  illegality  of  the  warrant,  or  the 
want  of  jurisdiction  in  the  magis- 
trate. Price  v.  Messenger,  et  alu 
3  Esp.  90.     Eldon,  C.  J.  1 800. 

And  the  court  coincided  with  the 
C.  J.  Ibid.  100,  and  2  Bos.  &  Pul. 
158. 

45.  Where  the  plaintiff  declares 
generally,  without  charging  the  de- 
fendants as  officers,  he  need  not 
prove  a  demand  of  a  copy  of  the 
warrant  until  the  defendants  have 
made  it  part  of  their  case.    Ibid. 
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Sed  vide  ante,  Practice.  pL  1 14. 

B.(q)  14  Geo.  III.  cap.  1$.  {Building 

act.) 

46.  A  verbal  promise  by  the,oc- 
cupier  to  pay  what  is  right  and 
fair  towards  tbe  rebuilding  of  a 
party  wall,  dispenses  with  the  for- 
malities of  the  statute,  and  with  the 
necessity  of  shewing  that  he  is  the 
owner  of  the  improved  rent.  Ste- 
wart v.  Smith,  Holt,  321.  Gibbs, 
C.J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.  7  Taunt.  178. 

B.  (r)  24  Geo.  III.  cap.  48.  s.  3. 

(Excise.) 

47.  Packages  of  starch  exceed- 
ing 28lbs.  must  be  marked  with  the 
word  starch,  though  ground  down 
to  the  fineness  of  hair  powder. 
Aitcheson  and  another  v.  Madock, 
one,<fc.  another,  Peake,  162.  Ken- 
yon,  C.  J.  1792. 

48.  So  where  it  is  manufactured 
into  sago  powder.  Rex  v.  String- 
er. Skynner,  C.  B.  Exch.  eked 
ild. 

B.  (s)  26  Geo.  III.  cap.  60.   {Regis- 

try.) 

49.  Vessels  employed  in  inland 
navigation  only,  are  not  within  the 
act.  Laroche,  bart.  and  others,  v. 
Wakeman  and  another,  Peake,  140. 
Kenyon,  C.  J.  1 792. 

B.  ft)  26  Geo.  III.  cap.  50 ;  28  Geo. 
III.  cap.  20  \  29  Gto.  III.  cap.  53 ; 
[Whak  fishery.) 

50.  Arrival  at  a  place  within  the 
exchequer  survey  of  a  port,tbough 
no  duties  be  in  fact  collected  in 
such  place,  is  a  returning  to  a  port 
in  Great  Britain,  within  the  mean- 
ing of  these  acts.  Lacon,  knight, 
et  alt.  v.  Hooper,  et  alt.  1  Esp. 
246.    Kenyon,  C.  J.  1 794. 

51.  The  months  within   which ' 


the  voyage  is  to  beperformed  must 
be  taken  to  be  lunar  months*   Ibid. 
And  see  post,  Tiyx. 

52.  An  affidavit  verifying  the 
muster-roll,  upon  which  it  appears 
that  the  proper  number  of  appren- 
tices was  on  board  when  the  ves- 
sel cleared  oid,  is  a  sufficient  proof 
of  the  fact  of  such  apprentices  be- 
ing on  board  when  the  vessel  sail- 
ed.   Ibid. 

N.  These  statutes  are  repealed, 
and  otheV  regulations  made  by  35 
Geo.  III.  cap.  92. 

B.  (u)  33  Geo.  III.  cap.  54. 
{Friendly  societies.) 

53.  The  rules  of  a  benefit  friend- 
ly society  are  enrolled  at  the  quar- 
ter sessions.  Trustees  appointed 
under  new  regulations  not  confirm- 
ed by  the  magistrates  under  s.  3. 
are  not  enabled  to  sue  under  s.  IK 
Battey  and  another  v.  Townrow,  4 
Campb.  5.  Ellenborough,  C.  J. 
1814. 

And  see  35  Geo.  III.  cap.  HI; 
2  Saund.  47  f,  g. 

B.  (w)  34  Geo.  III.  cop.  9.  s.  I.  and 

7.  {Alien.) 

54.  The  alien  bill  furnishes  no 
defence  to  an  action  brought  by  a 
person  who  comes  here  with  an  in- 
tention of  returning  to  the  enemy's 
country.  Michelotte  v.  Dillon,  2 
Esp.  62-2.    Kenyon,  C.  J.  1798. 

B.  (x)  37  Geo.  III.  cap.  73.  s.  3. 
{Seamen's  wages.) 

55.  A  licence  from  the  chief 
magistrate  of  a  port  in  the  West  In- 
dies, authorizing  the  master  of  a 
vessel  to  engage  seamen  at  more 
than  double  the  usual  rate,  must 
specify  the  wages  to  be  given. 
Kodgers  v.  Lacy,  3  Esp.  43.  El- 
don,  C.  J-  1 799. 

And  the  court  of  C.  P.  refused  a. 
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rale  to  set  aside  *  nonsuit.    Ibid. 
and  2  Bos.  &  Put.  57. 

B.  (y)  39  Geo.  III.  cap.  58.     (Par- 

terage.) 

56.  The  statute  39  Geo.  III.  cap. 
58.  for  the  prevention  of  extortion 
in  porterage,  is  cumulative,  and 
does  not  affect  the  operation  of 
stat.  30.  Geo.  II.  cap.  24.  for  ob- 
taining money  by  false  pretences. 
1  Campb.  215.  Ellenborough,  C. 
J.  1808. 

B.  (z)  39  &  40  Geo.  Ill  c.  9.  s.  5 

&  15.  (Pawnbroker.) 

67.  A.  is  entrusted  by  B.  with 
cloth  for  sale,  which  A.  pawns  to 

C.  After  demand  and  refusal,  B. 
may  maintain  trover  against  C. 
Without  tendering  the  duplicate* 
Peet  and  another  v.  Baxter,  1 
Stark.  472.    Ellenborough,  C.  J» 

i;  16. 

B.  (aa)43  Geo.  III.  cap.  58.  s.  1 . 

(New  felonies.) 

(And  see  ante,  Fevony,  D.) 

58.  The  offence  of  "  malicious- 
ly cutting  with  intent  to  resist  law- 
ful apprehension,"  is  not  committed 
where  the  party  has  no  notice  of 
the  purpose  of  the  officers.  Rex  v. 
Ricketts,  3  Campb.  68.  Lawrence, 
J.  Worcester,  1  a  ll  • 

And  see  ante,  Felony,  pi.  14. 

59.  Semble,  that  the  words  "  oth- 
er grievous  bodily  harm,"  apply 
only  to  wounds  in  a  vital  part,  in- 
flicted under  circumstances  which, 
in  case  of  death,  would  have  a- 
mounted  to  murder.  Rex  v.  James 
Akenhead,  Holt,  409.  Bayley,  J. 
Northumberland,  1816. 

B.  (bb)  43  Geo.  III.  cap.  1 55,  s.  1 3. 
(Exception  from  Navigation  act.) 

60.  Cotton  wool  k  not  included 
inttall  sorts  of  wool,"  when  the 
^rords  wool  and  cotton  wool  are  u- 


sed  in  another  clause  of  the  statute. 
Pearce  and  others,  v.  Cowie,  4 
Campb.  363.  Holt,  69.  Gibbs. 
C.J.  J 81;/. 

B.  fee)  43  Geo.  III.  cap.  183. 
(Certificated  conveyancers.) 

6 1 .  The  certificate  qualifies  on-' 
lv  metabers  of  the  inns  of  court 
Edgar  v.  Hunter*  Holt,  526. 

62.  But  an  agreement  made  by 
an  unqualified  person,  binds  <ht 
parties.    Ibid. 

See  3  Taunt.  335, 465;  14  East, 
576. 

B.  (dd)  47  Geo.  III.  scss.  3.  up.  66. 
s.  24.  (Coal  ticket.) 

63.  Thetopyofthe  certificate 
delivered  to  the  clerk  of  the  mar- 
ket, describing  the  defendant  as 
master  of  the  vessel,  is  not  evidence 
of  a  sending  by  him,  without  proof 
aliunde  of  his  being  master.  All- 
dredv.  Halliwell,  1  Stark.  117. 
Ellenborough,  C.  J.  1SI&. 

And  see  ante,  Evimkcb,  E.  (a) 
pi.  09. 

B.  (ec)  49  Geo.  III.  cap.  123.  *.35. 
(Prize  money.) 

64.  A  prize  agent  receiving  or- 
ders for  prifce  money  from  seamen 
while  regularly  licensed,  may  ob- 
tain payment  under  these  orders 
after  his  licence  has  expired.  Rex 
v.  Davis,  4  Campb*  48.  Ellenbor- 
ough, C.J.  1814. 

B.  (ff)  52  Geo.  III.  cap.  39.  t.  30. 
(General  Pilot  act.) 

65.  The  captain  of  a  vessel  in 
the  river  Thames,  who  has  a  pilot 
on  board,  is  not  liable  for  damage 
done  to  another  vessel,  unless  toe 
mischief  be  immediately  imputable 
to  himself.  Bennet  and  another 
v.  Morta,  Holt,  359.  Gibbs,  C.  J* 
1816. 

And  see  Car ru there  v.  Sydcbo- 
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(ham,  4  M.  &  &  77  $  ante,  Ship, 
pi.  127. 

B.  (gg)  52  Geo.  111.  cap.  1 30,  s.  2. 
[Demolishing  manufactories). 

66«  The  burning  of  manufacto- 
ries may  be  described  as  demol- 
ishing, though  burning  is  expressly 
mentioned  in  the  act  Neshain 
and  others  v.  Armstrong  and  oth- 
ers, Holt,  466.  Bayley,  J.  Dur» 
ham,  1816^ 

€7.  Scmbie,  that  a  staith,  part  of  a 
colliery,  is  not  within  the  act.    Ibid. 
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(And  see  ante,  Frauds,  statute  or, 
C.  (a) ;  post,  Trover  ;  Vekmk 

AND  PURCHASER,  B.) 

'  A.  Br  wroic. 

B.  Or^WHAT  SPECIES   OF    PROPERTY. 
C  At  WHAT  PERIOD. 

D.  Effect  of. 


STOCK. 

(And  see  ante,  Agent,  pi.  78; 
Bond,  B.  12;  Conditions  prece- 
dent, B»  7,  8 ;  Debtor  and  cred- 
itor, B.  5 ;  post,  Usury,  pi.  1,  8, 
12.) 

1.  A  transfer  of  stock  by  the 
debtor  to  the  creditor,  is  evidence 
of  payment  on  a  plea  of  whit  pott 
dim.  Breton  v.  Cope,  executor, 
Peake,  30.    Kenyon,  C  J.  1 79 1 . 

2.  A  bill  given  for  the  amount 
of  differences  upon  stock-jobbing 
transactions,  is  void  in  the  hands  of 
an  indorsee  with  notice.  Steers  v. 
Lashley,  1  Esp.  166.  Kenyon,  C» 
J.  1 794. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid. 
andGT.  R.61. 

3.  Omnium  is  stock  within  the 
meaning  of  the  statute  against 
stoeff-jobbing.  Brown  v.  Turner,  [ 
2  Esp.  631  •    Kenyon,  C.  J.  1 79M. 

4.  The  holder  of  omnium  is  po- 
tentially a  holder  of  stock.  Olivt* 
erson  v.  Coles,  1  Stark.  496.  El- 
lenborougb,  C.  J..  1 8 1 6. 

5.  And  he  may  sue  a  party  for 
not  replacing  stock  for  the  amount 
of  omnium  transferred  by  him  to 
such  party.    Ibid. 


A.  By  whom. 

1.  A.  ships  goods  and  sends  the 
bill  of  lading  to  B.  but  by  mistake, 
omits  to  indorse  it.     B.  sells  to  C 

A.  sends  an  indorsed  bill  of  lading 
to  D.  informing  him  of  the  circum- 
stance. D.  cannot  stop  the  goods 
on  their  arrival.  Dick  v.  Lumsden, 
Peake,  189.    Kenyon,  C.  J*  1 793. 

B.  Of  what  species  of  property* 

2.  A  remittance  of  money  for  a 
particular  purpose  may  be  stopped* 
in  transitu.  Smith  and  others,  as* 
signees  of  Staples,  v.  Bowles  and 
others,  2  Esp.  578.  Kenyon,  C 
J.  1797. 

3*  Sec**,  of  a  general  remittance 
from  a  debtor  to  bis  creditor.  Ibid. 

And  see  Wiseman  v.  Vandeputt, 
2  Vera.  203 ;  Hodgson  v.  Loy,  7 
T.  R.  440,  6 ;  Feise  v.  Wray,  3 
East,  93 ;  S.  C  2  Smith,  674;  an- 
te, Bankrupt,  pi*  1 0  i .  * 

C.  At  what  period. 

4.  Goods  paid  for  by  an  accep- 
tance cannot  be  stopped  by  the 
vendor,  until  bill  is  dishonored. 
Davis  v.  Reynolds,  4  Campb.  268. 
1  Stark.  1 1 6.  Ellenborougb,  C.  J. 
1815. 

And  see  post,  Trover,  A.  12. 

5.  Possession  obtained  by«the 
consignee  before  the  completion  of 
the  voyage,  will  not  divest  the  right 
of  the  consignor  to  stop  the  goods* 
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Hoist  v.  Pownal  and  Spencer,.  1 
Esp.  240.     Kenyoh,  C.J.  1794. 
.  And  the"  court  of  K.  B.  •  refused 
a  rule  for  a  new  trial*    Ibid* 

Ace*  Abbott,  L.  S.  part  3,  chap. 
9.  sect  13. 

Cont.  Mills  v.  Ball,  2  Bos.  &  Pul. 
457,61. 

And  see  Bohtlingk  v.  Inglis,  3 
East,  38 1,9.  , 

6.  A  claim  made  by  the  con- 
signor upon  the  carrier  or  middle- 
man, is  sufficient  without  actual 
possession.  Hoist  v.  Pownal,  ubi 
s*pra.' 

.  7.  S.  P.  ruled  in  Nortbey  and 
Lewis}  assignees  of  Leyland  and 
Gragg,  V.  Field,  2  Esp.  613.  Ken- 
yon,  C.  J.  1:797. 
•And  see  Snee  v.  Prescott,  1  Atk. 
245.  D'Aquila  v.  Lambert,  Am- 
bler, 399 ;  Bohtlingk.  v.  Inglis,  3 
East,  381,  94. 

8.  The  vendor  of  goods  counter* 
mands  the  delivery  to  the  vendee, 
•bey  are  however  delivered  to  the 
latter,  through  the  mistake  of  the 
carrier's  servants,  and  upon  the 
vendee's  becoming  bankrupt  are 
sold  by  his  assignees;  the  vendor 
may  recover  the  value  in  trover  a- 
gainst  the  assignees.  Litt  and  an- 
other v.  Cowley  and  others,  Holt, 
338.  Gibb$,CJ.  1816.  Post,pl.  16. 

9.  Goods  deposited  at  the  king's 
warehouse  on  their  arrival,  for  the 
duties  under  26  Geo.  III.  cap.  59. 
s.  4,  may  be  stopped  in  transitu,  al- 
though they  have  been  claimed  by 
the  consignee.  Nortbey  v.  Field, 
ubi  supra. 

S.  P.  Nix  v.  Olive,  Abbott,  422. 

10.  Held,  that  the  putting  of 
goods  on  board  a  vessel  chartered 
by  the  consignee,  is  a  complete  deliv- 
ery, after  which  there  can  be  no 
stoppage  in  transitu.  Boehtlinck 
v.  Schneider,  ( Inglis  >  assignee  of 
Crane,  3  Esp.  58*<  Ken  yon,  C.  J. 
1799. 


Sed  vide  3  East,  381.  S.  P.  be* 
tween  the  same  parties,  contra. 

And  see  Walker  v.  Wood  bridge. 
Co.  B.  L.  394. 

11.  Goods  sold  to  A.,  and  by 
his  direction  sent  to  a  wharfinger, 
to  be  forwarded  to  him^.  may  be 
stopped  in  transitu  in  the  wharfin- 
ger's hands.  Smith  and  another 
v.  Goss,  1  Campb.  282.  EUenbor- 
ough,  C.  J.  1 800. 

12.  But  where  goods  are  deliv- 
ered to  a  packer  appointed  by  the 
vendee,  to  be  forwarded  to  any 
port  the  latter  may  appoint,  and 
the  goods  are  opened  and  examin- 
ed by  the  vendee's  agent,  the  right 
of  stoppage  in  transitu  is  gone. 
Leeds  v.  Wright,  4  Esp.  243.  Al- 
va n  ley,  C.  J.  1802. 

•  And  the  court  of  C  P.  refused  a 
rule  for  a  new  trial.  3  Bos.  &  Pul. 
320. 

Ace.  Dixon  v.  Baldwin,  5  East, 
1 75, 84 ;  and  see  2  Saund.  47  g,  h. 

13.  So  where  they  are  deliver- 
ed to  a  warehouseman  to  whom 
the  vendee  pays  warehouse  rent, 
though  they  have  not  reached 
their  ultimate  destination.  Wright 
v.  Lawes,  4  Esp.  82.  Kenyon,C. 
J.  1801. 

And  see  Richardson  v.  Goss,  3 
Bos.  &,  Pul.  1*27;  Stoveld  v. 
Hughes,  14  East,  308. 

14.  Stcust  if  any  thing  remain  to 
be  done  to  the  goods  before  the 
pKce  can  be  ascertained.  With- 
ers and  another  v.  Lyss  and  others, 
4  Campb.  237.  Gibbs,  C.J.  1816. 

And  see  post,  Vendor,  B. 

15.  A.  receives  a  dock  delivery 
order  for  goods  entered  in  the 
books  of  the  West  India  Dock  in 
his  name.  A.,  upon  selling  the 
roods  to  B.,  indorses  the  order  to 
him.  B.  sells  the  goods  to  C.  on 
credit,  and  delivers  the  order. 
Held*  that  on  C.'s  insolvency,  A. 
cannot  take  possession  of  the  goods, 
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though  they  continue  in  his  name, 
and  the  oraer  has  not  been  lodged 
with  the  Dock  Company.  Spear 
v.  Travers  and  another,  4  Campb. 
251.  Gibbs,  C.J.  1815. 
*  16.  Goods  delivered  to  the 
packer  of  the  purchaser,  upon  an 
understanding  that  they  were  to  be 
paid  for  in  ready  money,  may,  be 
stopped  in  transitu.  Loeschman  v. 
Williams,  4  Campb.  181.  Ellen- 
borough,  C.  J.  1815. 

Ana  see  Pothier,  Contrat.  de 
Vente,  p.  5,  chap.  1,  art.  2,  num. 
324 ;  Bishop  v.  Shillito,  2  B.  &  A. 
329,  n.  ante,  pi.  8. 

17.  If  the  vendors  receive,  from 
the  vendee,  warehouse  rent  for  the 
goods  remaining  in  their  ware- 
house beyond  the  period  at  which 
they  ought  to  have  been  removed, 
the  delivery  is  complete,  and  the 
right  of  stopping  in  transitu  is  gone. 
Hurry  ana  others  v.  Mangles  and 
others,  1  Campb.  462.  Ellenbor- 
ough,  C.  J. 

18.  If  the  vendor  take  a  receipt 
from  the  wharfinger,  as  for  goods 
received  from  the  vendor,  the  de- 
livery is  complete.  Noble  v.  Ad- 
ams, Holt, "24 8.  Gibbs, C.J.  1816. 

19.  The  right  of  the  vendor  to 
stop  goods  in  transitu,  is  not  dives- 
ted by  a  foreign  attachment  at  the 
suit  of  a  creditor  of  the  vendee. 
Smith  v.  Goss,  ubi  supra. 

Ace.  Oppenheim  v.  Russell,  3 
Bos.  &  Pul.  42. 

20.  Where,  with  the  privity  of 
the  vendor,  the  wharfinger  in  whose 
custody  the  goods  lie,  charges  the 
vendee  with  warehouse  rent,  he 
holds  them  for  the  vendee,  and 
they  are  no  longer  subject  to  stop- 
page in  transitu.  Hannan  and 
others,  assignees,  &c.  v.  Anderson 
and  another,  2  Campb.  243.  El- 
lenborough,  C.  J.  . ; 

S.  .C  cited  1 4  Ea;t,  593.  * 

91.  And  if  the  vendee  receive 


from  tha.vendor  an  order  for  the 
delivery,  which  he  lodges  with  the 
wharfinger,  the  same  eflfeci  is  pro- 
duced, though  no  transfer  be  made 
in  the  wharfinger's  books.     Ibid. 

And  a  rule  for  a  new  trial  on 
the  latter  ground,  was  refused.  lb, 

22.  The  shipper  of  goods  takfes 
a  receipt  from  the  captain,  who  ex- 
ecutes a  bill  of  lading  in  favor  of 
a  sub-vendee.  The  shipper  may 
stop  the  goods  in  transitu,  and,  up- 
on a  refusal  of  the  captain,  may 
maintain  trover  against  him.  Cra- 
ven and  others  v.  Ryder,*  Holt, 
100.     Dallas,  J.  1815. 

And  the  court  of  C.  P.  refused 
a  rule  to  set  aside  the  verdict.  Ibid* 
2  Marsh,  127. 

23.  A  West  India  Dock  warrant, 
indorsed  and  delivered  for  a  valu- 
able consideration,  passes  the  prop- 
erty so  as  to  destroy  the  stoppage 
in  transitu*. .  Z  winger  and  another* 
v.  Samuda,  Holt,  395.  4  Park,  J. 
1816. 

And  the  court  of  C.  P.  dischar* 
ged  a  rule  for  a. new  trial*'  H*  T* 
1817.  Ibid,  and  7  Taunt.  365;  I 
B.  Moore,  12.  ,     ^ 

.  See  Append^. 

24.  A.  being  indebted  to  B.  on 
the  balance  of  accounts,  including 
bills  accented  by  B.  for  A.  con- 
signs goods  toB.  on  account  of  this 
balance. '  A.  has  no  right  to  stop 
the  goods  in  transitu,  upon  B»'s  be- 
coming insolvent  before  the  bills 
are  paid.  Vertue  and  another  v. 
Jewell,  4  Campb.  31.  Ellenbor- 
ough,C,  J.  1814. 

D.  Effect  or.    • 

25.  Where  goods,  sold  to  Be 
paid  for  on  delivery,  are  stopped 
in  transitu,  the  vendor  may  still 
maintain  an  action  for  gooas  bar- 
gained and  sold,  if  he  offer  to  de- 

J  liver    them  on.  being  paid.    Ky- 
mer  and  others  v.  Suwercropp,  1 
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Campb.  109*     Ellenborough,  C. 
J.  1807. 

And  see  ante,  Assumpsit,  pi.  38. 


SURETY. 

(And  see  ante,  Agent,  pi.  116; 
Bond,  pi  22,  3;  Debtor  and 
creditor,  pi.  10.) 

A.   WHEN  DISCHARGED. 

-     B.  Contribution. 
B*  (a)  To  what  extent. 


»  ■'  w 


A*  Whek  discharged. 
(And  see  ante,  Assumpsit,  pi.  46.) 

1.  Creditor,  by  giving  further 
credit  to  principal,  does  not  dis- 
charge surety,  except  where  he 
has  disabled  himself  from  suing. 
Hamilton  v.  Stratton,  Sittings  at 
Westminster,  9th  July,  1819.  A  b- 
bott,  C.  J. 

And  see  Bank  of  Ireland  v.  Ben- 
esford,  5  Dow,  234 ;  Boultbee  v. 
Stubbs,  18  Ves.  SO. 
•  %.  Time  given  to  one  co-sure* 

gdoes  not  discharged   the  rest. 
unn  v.  Slee,  Holt,  399.    Park,  J. 
1816. 

B.  Contribution. 
(And  see  ante,  Action,  pi.  47 ;  As- 
sumpsit, pi.  40,  41,  42.) 

B.  (a)  To  what  extent. 

3U  In  an  action  for  contribution 
agaipst  a  co-surety,  a  declaration 
by  the  obligee  as  to  the  account  to 
which  he  carried  money  paid  him 
by  the  principal  obligor  is  not  evi- 
dence, unless  the  declaration  were 
made  at  the  time  of  payment.  The 
obligee  must  be  called.  Dunn  v. 
Sice,  Holt,  399.    Park,  J.  1 81  $. 


TAXES, 
(And  see  post,  Witness,  C.  (n).) 

1.  A  sale  of  the  estate  of  a  bank- 
rupt before  the  commissioners,  ijf 
a  mortgagee,  is  liable  to  the  auction 
duty.  Coare  v.  Creed,  2  Esp. 
6$9.     Kenyon,  C.  J.  1 798. 

3.  In  an  action  for  use  and  oc* 
cupation,  the  property  tax  will  not 
be  taken  into  consideration  at  ni- 
si prius.  Pocock  v.  Eustace,  2 
Campb.  181.  Ellenborough,  C. 
J.  1809. 

And  see  Clennel  v.  Read,  7 
Taunt  90. 

3.  Unless  it  has  been  paid  be- 
fore action  brought.  Baker  v. 
Davis,  3  Campb.  474.  Ellenbor- 
ough, C.  J.  1813. 

And  see  Fuller  v.  Abbott,  4 
Taunt.  105. 


TENDER. 

(And  see  ante,  Condition  prece- 
dent, B.  7;  Practice,  C;  See 
©pp.) 

A.  Form  or  tender* 

r 

B.   TO   WHOM  MADE. 
C.  At  WHAT  TIME. 

D.  Where  necessary. 

> 

EL  Conditional  tender. 
F.  Effect  or  tender. 

G.    HOW  AVOIDED. 


A.  Form  or  tender. 

1.  Tender  in  Bank  of  England 
notes  is  sufficient,  unless  special* 
ly  objected  to.  Brown  v.  Sanl,  4 
&p.  387.  ffflenboraugh,  C.  J. 
1803. 

S.  P.  Wright  v.  Reed,  3  T.  R. 
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Arid  for  the  exception,  saeChrig* 
by  v.  Oakes,  fcBos*  &  Put.  *3&  . 

9*  And  it  is  stated  to  have  been 
beM,  that  a  tender  m.  a  Liverpool 
bank  bill  of  exchange  ii  good,-  i£ 
notspecially  bbgeotralDj  £oekyer 
v*  Jones,  Peake,  130}  n.  Kea* 
yon,  C.  J.  1 796. 

3.  But,  in  a  subsequent  case,  a 
tender  in  a  Bristol  bank  bill  was 
held  not  to  be  good,  though  the 
party  made  nd  objection,  to  the 
form  of  the  tender.  MiMs  v.  Saf<- 
ford,  Peake,  180,  n.  Enh»  E.  T. 
1808. 

4.  The  debtor  setods  money  to 
the  house  of  the  creditor.  A  ser- 
vant takes  it  in,  and  retiintB  it  with 
an  answer,  purporting  to  befrom 
the  master.  This  Evidence  to  go 
to  a  jury.  Anonymous,  1  Ksp. 
349.    Ken  von,  C.  J.  1 795. 

See  Pimington  v*  Hastings,  b 
Co.  76 ;  8.  C.  better  reported, 
Cro.  EL  813. 

And  see  post,  G.  pi.  87. 

5.  An  offer  to  pay  nvoney  as  a 
boon,  accompanied  with  a  protesta- 
tion against  the  party's  right,  fe  not 
a  legal  tender.  Simmons  v.  Wil- 
mot  and  others,  3  Esp.  91 .  Eldon, 
C.  J.  1 800.     Post,  pi.  33,  4. 

6.  Defendant  threw  a  guinea  and 
aome  bank  notes  on  a  table,  saying 
to  plaintiff,  "  there  is  the  balance 
of  the  account."  Plaintiff  refused 
to  take  up  the  money  and-  went, 
away,  upon  which  the  money  was 
counted  over  by  the  witness,  and* 
found  to  amount  to  1 71.  Is.  Held 
to  be  sufficient  eviSence  to  support 
a  plea  of  a  tender  of  that  sum. 
Holland  v.  Phillips,  6  Esp.  46. 
Mansfield,  C.  J.  1800. 

7.  Semble,  that  evidence  of  a  ten- 
der of  4 1.  19s.  6d.  wiH  not  support 
a  plea  of  a  tender  of  4l.  9s.  6d. 
Watkins  v.  Robb.  2  Esp.  711. 
Kenyon,  O.  J.  1 798. , 

And  see  post.  G.  pi.  32.    Anon. 
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Fra.  Moore,  47 $  WadeV  case,  5. 
Co.  114  ;  Co.  Lilt.  208,  a ;,  Noy's 
Kept  74;  Palfeer  v.Ord,  Bunb. 

166.  .      i>j'>i*  '  ;    .    •'•   t.     •  >[    >   ,  ... 

8*;  &m6frjithata  tender  of  a  bk 
note,  accompanied  with  a  aefltajid 
df  6d.cfeangb*  mnot  agaod>teri» 
derbf4l.  I9si.6dw  f/6ui.  ■<  ■  ♦ 
•  9.  So  if  a  debtor  produce  a  -Sri* 
H^tel,  ahdidesire  bis  creditor  to  tafcfe 
31.  10s.  of krth(B  tender  is  insuffit 
eienu  Betterbee>v.  Dark,  &  Camp. 
7a  Le  Blanc,  J.  Gloucester  18Lh 

10.  I£  several  creditok*<tt>ir horn 
mohefr  is  due  in  the  samerigkty  as- 
semble for  the  purjpoteot.fllgaindi' 
ing  paying,  %.  tender  of/ona>gross 
sum,  which  th^v  all  refuse^  *6n  #Cf 
count  df  the  insufficiency  of  the  *  a- 
mount,  ifr  gocid.  Black  v.  Staith, 
Peake,  88.    Kenyan,  C.  J.  1791. 

Andt6eD*ihe  Gresham's  case} 
Mbore,  261,  2,  1st  point :  3T.  It 
414.  7    .       '  ;A 

It.  Held,  that  where  tie  credi- 
tor insists  upon  a  larger  sum  beirig 
due  than  that  which  the  debtor  of- 
fers to  pay,  the  money,  need  not 
be  produced.'    Ibidi 

12.  But,  in  p  subsequent  case,  it 
was  held,  that  the  money  must  bfc 
shewn,  unless  the  creditor  express- 
ly dispense  with  the  production  off 
it.  Dickinson  v.  Shee,  4.Ebp.ti8. 
Kenyon,  C.  J.  1801. 

And  see  Douglass  v»  Patrick,  S 
T.  R.  684 ;  Thomas  v.  Evans,  14) 
East,  101, 3. 

- 1 3.  A  debtor  offers  tdpay  a  cer- 
tain sum,  which  the  ctediiqr  refa- 
ses  to  receive,  on  account  of  thfe  in- 
sufficiency of  the  amount.  TMs  -is 
not  a  good  tender,  untajs  if  appears 
that  the  debtor  had  the  money 
with  him  ready  to. b?p*oclacdu\  in 
ease  the  offer  bad  bees  accepted. 
Glascott,  y.  Day,  '•  Eep*  46*  £1- 
lenbarough,  C.  J.  1803/ 
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To  WHOM  MADE. 


14.  &m6/e,4hatwh£ie.a  tender 
to  the  defendant  is  pleaded  in  bat 
tola  cognizance  for  rent,  and  issue 
is  joined  thereonyevidepce  of.a  ten- 
der to  the  defendant's  agent  will 
not  support  the  plea,  a  bailiff  hav- 
ing no  power  to  delegate,  his  .fcu- 
thbrity.  Pimm  v.  Grevill,  6  Esp. 
96;  Ellenborough,  C.  J.  1 807. 
.c  15.  A  .tender  to  an  agent  autho- 
rised to  receive  ra0ney4  is  a  kood 
tender  to  the  creditor*  Goodknd 
v.  Sfewith,  1  Carap.  477.  Ellen- 
boraagk/C.  J.  180K. 

*  CJ   At  WHAT  ftME  MADE. 

(And  see  ante?  Attorney,  pi.  30.) 

16.'  Tender  after  the  day  can* 
ndt.be  pleaded  to  debt  on  bond, 
pnder  4  Ann.  cap.  16. 6. 12.  Dix- 
on, v.  Parkes .  et  alt-  1  Esp.  1 10. 
Kenyon,  C.  J.  1 794. 
• .  Ace.  Player  v.  Bandy,  10  Mod. 
2o«' 

And  see  2  Saund.  48  a,  n.  Keilw. 
?4,pl.31. 

N.  Tender  of  pent  before  the  day, 
appears  not  to  be  pleadable ;  see 
Co.  Litt.  315,  o.     4  Co.  10,  a. 

17.  Smble,  that  where  the  dec* 
laration  is  entitled  generally  of  the 
term,  the  defendant  cannot  give  in 
evidence  a  tender  made  after  the 
first  day  of  the  term,  though  he 
should  be.  able  to  shew  that  the  lati- 
tat was  sued  out  after  the  tender. 
Rolfe  v.  Norden,  4  Esp.  72.  Le 
Blanc,  J.  1801. 

And  see  Southouse  v.  Alien, 
Selw.  N.  P.  148.    Tidd,3fl0. 

D.  WfiJB&E  NECESSARY. 

18.  Smftfc,  that  if  a  traveller  be 
petmtted  to  go  into  a  post-chaise, 
ahd  to  put  onnis  luggage,  he  may 
insist  on  having  the  journey .  per- 


ElletAorough;  C.  J.  4803.    Ante, 

Art1D&  ON  THE  CASE,  pi.  70. 

i.  1&  But,  at  fell  events,  if  he  ten- 
deivaisum,  winch  the  post  master 
has  stated  to  be  the  proper  fare,  it 
is  a  breafch  of  contract  not  to  per 
form- the  journey.    Ibid. 

E.  Conditional  tender. 

20.  Though  the  debtor  insist  up- 
on a  rebeipt  in  full,  the  tender  is 
good,  if  objected  to  at  the  time 
merely  on  the  ground  of  the  iosuf- 

,  ficiency  of  the  amount.  Cole  and 
another  v.  Blake,  Peake,  179. 
Kenyon,  C.  J.  1 79S. 

N.  This  case,  appears  to  have 
been  considered  with  reference  to 
the  general  right  of  a  debitor  to  de- 
mand a  receipt  upon  paying  Mon- 
ey to  his  credit ;  which  right  vas 
said  to  have  been  determined  not 
to  exist,  exoept  in  the  cases  of  pay- 
ment tothe.kingfe  receiver.  Bunb. 
348.  £ed  vide  Fitzh.  Damage,  75. 
And  see  Bro.  Abr.  Tailp  d'Excheq- 
uer,  7.  But,  by  48  Geo.  III.  cap. 
126.  s.  5.  a  debtor  is  authorised 
to  tender  a  blank  receipt  at  the 
time  of  payment,  which  the  credi- 
tor cannot  refuse  to  sign,  without  in* 
curring  a  penalty  of  10L 

The  particular  form  of  the  re- 
ceipt (in full)  in  the  principal  case, 
does  not  appear  to  have  been  ad- 
verted to. 

21.  And,  in  a  subsequent  case, 
it  was  held,  that  a  tender  accompa- 
nied with  a  demand  of  a  receipt  in 
full,  is  bad.  Ghscott  v.  Day,  * 
Esp.  48.  Ellenborough,  C.  J- 
1803. 

And  dee  post,  F.  28. 

22.  S.  P.  ruled  in  Huxham  r. 
Smith,  2  Campb.  21.  Ellenbor- 
ough, C.J.  1809. 

23.  Or  to  be  accepted  as  the 
whole  balance  due.    Evans  v  in- 


formed without  tendering  the  fare.  I  kins,  4  Campb*  1*6.    Gibbs,G  J 
Massiterv.  Cooper,  4  Esp.  260.    181 3. 


DkUia; 


Sftfc 


^4c  S^P.;  Free  V.  i  Kington,  K. 

B.  T.  *8i6.     Ibid.  <    •  i>a.  .r  .  . 

26.  OrT  if  the  par^y  require  that 
a  security  be  dekTeied  up  to  be 
cancelled;-  .Hwnbam  v*  Siaki^ubi! 
supra*;  ••..)«»  :»rM,  ,1 '  'i 

26.  .  But  a  tejlder  of  .  ihoneyi 
due  upon 'a  prdmjsaory  ihote,  ac-1 
companied  with  a  demand  •  of  thd, 
n«te/  isi  Btifficient  to  stop  tile  run- 
ning of  interest.  Dent  v.,  £>unnr 
Executrix,  Ac.  3  Carapb.  396.  El* 
lenboroughj  G.  J.  1812.  :    .  ; 

••  And  see  Hume  v.Ptploe,  8  Eaat» 
16<l ;  4  Lean*  309,  fi>  330.     ' 

P.  *  Effect  6t  Vender. 
(Apd  see  ante,  'Justices,'  pi.  16  • 
"   Partner;  PaACtVcfe,  C.  (a)  ;  C. 
(b>;  Set  oFr;  D.  (b)  38 ;  D.  (e).' 

i  27.  The  payment  of  money  in* 
to  .coupt  on  frptaa  of  tender,  to  a* 
count  on  a  promise!©  pay  the  debt 
of  another  in  consideration. of  ibr«t 
bearance,  is  such  an  admission  of 
the  contract  bs<  precludes  the  ne- 
cessif  v  of  proving  an  undertaking 
in  writing.  Middleton  v.  Brewer, 
Peake.  ll.  Kenyon;C.  J.  tZUOJ  ' 
Ana  see  1  Wins.'  Salind.  33*  c. 
and  cases  there  collected. 

28.  When  atcndcris  made,  the 
creditor  may  accept 'the  sum  ten- 
dered, without  prejudicing  his  right 
to  sue  for  more.  Spy  bey  V.  Hide, 
1  Campb.  lb  I,  3i    Ellenborough, 

C.*J.  i30tf. 

29.  Strnble,  that  there  can  be  no 
nonsuit  after  a  tender*  Harding 
y.  Spicer,  1  Campb.  327.  Heath, 
J.  Kingston,  I80t». 

And  see  Gutteridge  v.  Smith,  2 
H.  Bl.  377 ;  Paiton  v.  Popham,  10 
East,  36 '\  8;  Tidd,  83tf. 

30.  After  a  tender  by  agent,  and 
refusal,  the  money  in  the  agent'* 
hands  is  at  the  cisk  of  the  debtor. 
IkuL 

Vide  tamen  post,  Vendor  and 
purchaser,  B.  4,  ji. 


rau  whM^ikk&t  pUMffmp6es 

it  4s  sufiici«in^jpw^0[it%^V 
ad  rttpondmfam.s  GpsJjng.v.  Wtiih 
ei-spoj)n,;2;Ww^,;Srtu^d,.4v«..JJifii*. 
yon,  C.JV1788.  .air. 

32.  Upon  a  replication  of  a  sub- 
sequent aemancTancTrefusal,  it  lies 
on  the  plaintiff4 to:  *hew  that  the 
sum  demanded  was  the  precise  sum 
stated  ^n'  foe'  jMcai  '-^ybey  t.1 
Hide,  1  CampD7~TOl.  £;ilenbor- 
ough^-J^S'.' 

33.  And.tjhat  ^  demand  was 
made  by  a  person  authorised  jto re- 
ceive the  afmbuht.  *Coore  v.  Cal- 
laway, 1  Esp.  115.  Kenyon,  C. 
J.  1794.  '    '  '       ^ 

.And  aeePaUi$er.  v.  Q^d,  Bunb. 
166.  »    . 

34.  Which  >the.  clerk  pf  plain- 
tiff's attorney  haft  not.  ,  /6td. 

35.  As*), to  givq  the 'debtor  a 
discharge.  Coles  v.  Bell,  1  Campb. 
42  K,  n.  .  Ellenborough,  C.  J.  l  U09. 

36.  A)Sj)t$equ^t..de4napd»  ac- 
companied with  a  . demand  of  an- 
other sunr  not  dtue,  <\$  •  insufficient. 
Coore  v*  Callaway,  ubj  supra.   ., 

Aoc»  Strut  v*  Rogers*  7/JTaunt. 

2lj3.    •         ,{..*!'  •  l-,i        j!I,        . 

And  see  ante*  JD*     >      ' 

37.  To  show. a; subsequent  den 
mandr  proof  of,  the  deljyeflj  of  a 

I  letter  at  the  defendant's*  hou^f,  to  £ 
clerk  who  returns  with  an.  answer 
u  that  the  debt  shall  be  settled,"  is 
prima  facie  sufficient.  Hayward 
v.  Hague,  geju.  4  Esp.  93.  Law- 
rence, J.  iao-2. 
And  see.  ante,  A*  4. 

38.  Where  a  tender  to  the  land- 
lord is  pleaded  in  barto  cognizance 
for  rent,  ancLthe-defendant  replies 

I  a  subsequent  demand,  made  by 
•  himself  and  a   refusal,  evidence 
made  of  a  deniand  by  the  defen- 
dant's agent  is  not  sufficient.  Pimm 


30» 
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v.  GrevilH ©  B^  Wif  -Btlenbor- 
ough,  C.  J.  1 807. 

mr  Ateadei?  rtfirieby  A.  &  B. 
wfofc  a rie  jointly  Habte;  is  Invalidate 
e<l<br  a* 4ub&quet(t  refusal  by  A. 
Pefrife  v.  Bowles  *nd  another,  1 
Sra*.  323.  Ellenborough,  C.  J. 
1816. 

Mil  •     '!*  •         '  , 


•» 


I, 


-       Time.  •: 

(^nd^f  ^nte,  iwso^VEirrs,  pi.  1.) 

■ 
•  i  .    j  » •        1     *  <  % 

A.  HOW  COMfUTEP. 

'*"'     :        '  B.    PlttORIT*. 

^>  ■     »     -     ■    '  ;. 

C  Po^SJ^UElfCES  OFt  OIYHTO  TIME. 

'  •-'  ,'-.'  •  *»    .TTT  .-«  ;      i 

*A.  HOW  COMPETED. 

Ik  Upona  charter' party  at  so 
much  per  month,  the  jury  found, 
that  the1  customary  calculation  is 
by  calendar  months.  Jolly  v. 
Yoartg1,  f  Esp.  m  '  K^on,  C. 
J.1, 1*794 1  •■  ,,!  :  '  ■  •  -.■« 
'-3.  But  ih-&<cas*>(Jpon  (the  con* 
section  of  26;ffieo*  ilh-cAp.  50, 
28  Geo.  HI.  cap.  <20yand'»  Geo.- 
Hi.  cap.  5$,  it  was  ;mled  that  hinar 
months  must  be  intended)  and  that 
evideffce  oPa  custbifl  'amongst  the 
revenue  officers  to  compute  the 
voyage  by  calendar  months  was 
inadmissible.  Lacon,  knight,  et 
alt.  v.  Hooper;  et  alt.  1  Esp.  346. 
Keriyon,  C.  J.  1 794. 
*  And  the  court  of  K.  B.  discharg- 
ed a  rule  for  setting  aside  verdict. 
6  T.  R.  224. 

Add  see  Brown  v.  Spence,  1 
Lev.  101 ;  Com.  Dig.  Temps  A; 
ante,  Attorney,  pi.  24 ;  Bankrupt, 
pi.  39, 40, 1 . 

Sed  vide  Baker  v.  Catesby,  Yd  v. 
100 ;  Dormer  v.  Smith,  Cro.  EL 
835 ;  1  Hawk  P.  C.  35  ;  Dyke  v. 
Sweeting,  Willes,  585,  7,  8 ;  Lang 
▼•Gale,  1  M.& S.  Ill ;  Litt.  Rep. 
1*. 


3.  Ifabfllof  hdifag.  cobtafaed 
a  memorandum, u tobedkehargad  in 
l44hpiorpafjfu9g*krat  n  dqyile- 
mamutt^  evidence  of  usage  may 
teadaWedto  sbaw  that  working 
days,  and  not  running  days  ate  to 
be  understood;  Cocnraii  v.  Ret- 
berg  et  alt.  3  Esp.  191  .  Eldfaa,  C- 
J,  1 800. 

4*  A  patent  dated  l€th  May,, 
contained  the  usual  proviso  that  a 
specification  should  he.  iaaolked 
within  one  calendar  month Mfkrthe 
date.  The  apecificatibh  was  not 
inrolled  t»U  the.  10th  J«mu  Held, 
that  the  month  began  on,  the  1 1th 
May,  and  included  the  10th  Jane. 
Watson  v.  PcaVs*  2  Campb.  394. 
Eflenborough,  C.  J.  J 809. 

S.  P.  Thomas  v.  Topham,  Dyer, 
218,  b;  Fra.  Mrare»40,  anon,  but 
&  C. ;  ClOTtonfccase,*  Rep.  1,  b. 
And  see  Glassiigtee  v.  Rawlins,  3 
East,  407. 

« 

B.PiqoiRm    . 

5.  Where  goods  a^e  seized  un- 
der aji.fa,  pr  the  da^r  on  which 
the  defendant  commits  an  act  of 
bankruptcy,  it  must  be  inquired 
which  had  trie  priority.  Sadler, 
assignee  of  Knight,. v.  Leigh  and 
another,  4CampD.  195,  7.  Ellen- 
borough,  C.  J.  1815. 

N.  21  Jac.  1.  cap.  19.  sect.  9. 
destroys  the  securities  of  creditors 
on  goods  tt  whereof  there  is  no  ex- 
ecution, or  extent  sued  and  txtcultd." 
And  see  Philips  v.  Thomson,  S 
Lev.  191. 

C.  Consequences  of  giving  time. 

6.  A  creditor  by  giving  further 
time  to  his  debtor  does  not  discbarge 
the  surety,  except  where  he  has 
disabled  himself  from  suing.  Ham- 
ilton v.  Stratum.  Abbott,  C  J* 
1819. 

And  see  ante,  Sunnr ,  A* 


TITHE&--Tnifi.— TOTAL: 


US 


TITHES. 

• 

U  Upon  a  general  agreement  for 
the  retaining  of  tithes  for  so  much 

Eer  annum*  where  no  time  is  speci- 
ed  for  the  payment,  interest  can* 
not  be  demanded.  Shipley  v. 
Hammond,  6  Esp.  1 14.  EUenbor- 
ough,  C*  J.  1804. 

%.  But  it  was  held,  that  where 
the  /composition  is  payable  on  a 
day  certain,  the  tithe  owner  is  en- 
titled to  interest.    Aid. 
Sad.  vide  ante,  Interest,  A. 

3.  The  occupier  is  bound  to  ttdd 
the  grass,  before  he  pdts  it  into 
grass  cocks  for  tithing;  after  which 
the  panon  is  to  make  it  completely 
into  bay.    Newman,  esq.  v.  Mop* 

?id,  1  Campb*  305.     Heath,  J. 
helmsford,  1 808. 
And  the  court  of  K.  B»  refused  a 
new  trial    Ibid,  and  10  East,  b. 

Ace.  Halliwell  v.  Trapper,  2 
Taunt.  55, 6. 

And  see  Smith  v.  Sambrookj  1 
M.  fc  S.  68. 

4.  No  action  therefore  will  lie  a* 
gainst  the  parson  for  not  taking 
away  the  tithe  of  grass  set  out  in 
ihemxUh.  Moyes  v.  Willett,  clerk, 
3  Esp.  3 1 .    Buller,  J.  Chelmsford, 

5.  Where  there  is  a  private  road 
through  a  farm,  the  parson  may  use 
it  for  carrying  away  his  tithe,  al- 
though there  be  another  publicroad 
nearly  equally  convenient,  and  the 
former  do  not,  on  that  particular 
occasion,  use  the  private  road  him- 
self. Cobb,  clerk,  v.  Selby,  6  Esp. 
183.  Macdonald,  C.  B.  Maid- 
stone, itfoe. 


TITLE. 

(And  see  ante,  Assumpsit,  C.  (e) ; 
E.  (c)  pi.  80,  1, 2,  3 ;  Pleading, 
pi*  1 ;  post,  Trover,  A.) 


A.  How  rauvaih 

(a)  Under  an  Act  of  Parliament, 

(b)  By  assignee  of  term. 

A.  How  PROVED. 

A.  (a)  Under  an  Act  of  Parliament. 

1.  A  statute  directing  the  man- 
ner in  which  a  canal  company 
shall  convey  land,  enacts,  that "  ev- 
ery such  conveyance  shall  be  val- 
id." This  does  not  cure  any  de- 
fect of  title.  Ward  v.  Scott,  3 
Campb.  284.  Ellenborougb,  C.  J. 
1812. 

A.  (b)  By  assignee  of  a  term. 

2.  The  remote  assignee  of  a 
term  cannot  prove  his  interest  with- 
out proving  the  original  lease,  and 
all  the  mesne  assignments.  Cros- 
by v.  Percy,  1  Campb.  303.  Mans- 
field, C.  J.  1808. 

Sed  vide  post,  Vendor  and  Pub- 
chaser,  F.  1  i ;  Earl  v.  Baxter,  2 
Bla.  l*22»«  And  see  Doe  v.  Par* 
ker,  Peake's  Ev. 


TOTAL. 


1.A  waggon  returning  from  Lon- 
don loaded  with  dung  is  exempted 
by  1 4  Geo.  III.  cap.  82*  sect.  3. 
from  being  weighed  and  charged 
for  overweight,  notwithstanding  it 
carry  home  an  empty  basket  and 
bottJes,these  not  being  goods  or  mer- 
chandise within  the  meaning  of  13 
Geo.  HI.  cap.  84.  s.  1  •  Chambers 
v.  Eaves,  2  Campb.  393.  Ellen* 
borough,  C.  J.  1810. 

2.  it  is  not  extortion  to  take  toll 
from  a  party  who  is  exempted  from 
the  payment  of  toll,  unless  the 
ground  of  the  exemption  be  stated 
at  the  time.  Rex  v.  Hamlyn,  4 
Campb.  379.  Ellen  borough,  C.  J. 
181.6. 
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TRESPASS. 


TRESPASS. 

(And  see  ante,  Abatement  B.  (c)  ; 
Pleading,  B.  (d )•) 

A.  To  persons. 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence. 
'  (d)  VerdkU 

B.  To  PERSONAL  PROPERTY. 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence. 

(d)  Verdict. 

C.   TO   REAL   PROPERTY. 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence. 


A.  To  PERSONS. 

(And  see  ante,  Imprisonment.) 
A.  (a)  Where  it  lies. 

1.  A  constable  who  receives  a 
charge,  is  justified  in  committing 
the  party  charged,  unless  he  col- 
ludes with  the  complainant.  White 
v.  Taylor  and  Simcoe,  4  Esp.  80. 
Le  Blanc,  J.  1801. 

And  see  post,  Variance,  pi.  39. 
'  2."  In  the  absence  of  evidence  to 
that  effect  it  is  not  a  question  for 
thejurv,  whether  the  constable  ex- 
ercised a  proper  degree  of  discre- 
tion.   Ibid. 

3.  A«  father  may  maintain  tres- 
pass per  quod  servitium  amisit,  a- 

Sainst  a  person  who  seduces  a 
aughter  by  whom  his  household 
work  is  done,  although  she  be  liv- 
ing in  service,  and  do  not  sleep  in 
the  father's  house.  Mann  v.  Bar- 
rett, 6  Esp.  32.  Heath,  J.  Chelms- 
ford, 1806. 

And  see  Action  on  the  case, 
A.  (c). ;  post,  pi.  9. 

4.  A  master,  upon  the  seduction 
of  his  servant,  may  recover  dama- 


ges beyond  the  mere  loss  of  ser- 
vice, though  not  related  to  her. 
Fores  v.  Wilson,  Peake,  5&  Ken- 
yon,  C.  J.  1791. 

Ace.  Irwin  v«  Dearman,  1 1  East, 
33. 

5.  A  person  who  causes  another 
to  be  impressed  does  it  at  his  own 
peril,  and  is  liable  to  an  action  if 
the  party  benot  subject  to  the  im- 
press service,  Flewster  v,  Royte, 
widow,  1  Campb.  187.  Ellenbor- 
ough,  C.  J.  1808. 
I  6.  Where  A.  is  apprehended 
under  a  judge's  warrant  against  B., 
neither  the  officers  who  take  A., 
nor  those  who  innocently  receive 
him,  can  justify  under  the  process- 
Aaron  v.  Alexander,  Crowley,  and 
Solomons,  3  Carapb.  35.  Ellen- 
borough,  C.  J.  1811. 

7.  An  attorney  acting  in  fair  dis- 
charge of  his  duty  ^should  not  be 
made  a  co-defendant  in  an  action 
of  trespass  and  false  imprisonment 
brought  against  his  client.  >  Sed- 
ley  v.  Sutherland  and  others,  3 
Esp.  902.     Kcnyon,  C.  J.  1800. 

A*  (b)  Pleadings. 

(See  Staight  v.  Gee,  ante,  Omcflt, 
pi.  16;  Nathan  v.  Cohen,  tWA 
pi.  17  ;  Pleading,  pi.  49,  5t«) 

A.  (c)  Evidence. 
(And  see  ante,  Officer,  pi.  25, 26, 

27,  28.) 

8.  Nothing  can  be  given  in  evi- 
dence under  the  alia  enormia  which 
might  have  been  put  upon  the  rec- 
ord, and  which  it  would  not  have 
been  inconsistent  with  decency  to 
to  state.  Lowden  v.  Goodrick, 
Peake,  46.     Kenyon,  C.  J.  1791. 

9.  In  trespass  for  assaulting 
plaintiff's  son  and  servant,  p* 
quod,  &c  it  is  sufficient  to  shew  that 
the  son  lived  in  his  father's  family 
and  under  his  protection ;  without 
proving  actual,  service.     Jones  v. 


TRESPASS. 
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Brown  and  another,  Peake,  iS33, 
and  1  Esp.  917*  •  Kenyon,  C*  J. 
1794. 

Videtamen  Gray  v.  Jefferies, 
Cro.  EL  55 ;  Barham  v.  Dennis, 
ibid.  770;  Postlethwaite  v.  Parker, 
3  Burr.  1878;  Bennett  v.  Allcott, 
ST.  R.  If  6,8. 

10.14  in  an  action  against  A.  and 
Bb,  the  plaintiff  prove  a  trespass  in 
which  A.  alone  was  implicated,  he 
cannot  afterwards  offer  evidence 
of  a  joint  trespass.  Sedley  v. 
Sutherland  and  others*  3  Esp.  202. 
Kenyon,  C.  J.  1 800. 

IK  Where  a  declaration  for  as- 
sault and  battery  contains  but  one 
count,  the  plaintiff,  after  proving 
one  assault,  -cannot  waive  it,  and 

fo  on  to  prove  another.    Stante  v* 
'ricket,  1  Campb.  473.    Ellenbor- 
ough,  C.  J.  1808. 

12.  Where,  upon  an  issue  on  son 
assault  demesne,  the  defendant 
proves  that  he  was  assaulted  be- 
fore the  day  mentioned  in  the  dec- 
laration, the  plaintiff  cannot  give 
in  evidence  an  assault  on  the  day 
without  new  assigning*  Handle  v. 
Webb,  1  Esp.  38.  Buller,  J. 
Chelmsford,  1 793. 

N.  In  this  case  the  declaration 
must,  it  would  seem,  have  stated 
one  assault  only.  And'  see  post, 
C.  (c)  pL  34. 

S.  P.  contra,  Thornton  v.  Lys» 
ter,  Cro.  Car,  514.  Sed  vide  Bull. 
Ni  P.  17  ;  Tyler  v.  Wall,  Cro. 
Car.  228 ;  Anon.  2  Lord  Raym. 
1015.  And  see  2  Wms.  Sauna.  5, 
g.  Barnes  v.  Hunt,  1 1  East,  451 ; 
Pyewell  v.  Stow,  3  Taunt.  425 ; 
Oakley  v.  Davis,  16  East,  82. 

13.  No  proof  of  special  damage 
in  the  loss  of  lodgers  is  admissible, 
unless  the  names  of  such'  lodgers 
be  stated  in.  the  declaration.  West- 
wood  v.  Cowne,  1  Stark*.  172. 
EUenborough,  C.  J.  181 1. 

And  see  Hartley  v.  Herring,  8 


T.  R.  130;  Fennv.Duce,  1  Roll. 
Abr.  58;  1  Yin.  Abr.  469;  Bull, 
N.  P.  7  ;  2  Wms.  Saund.  411,  0. 

(4). 

A.  (d)  Verdict. 

14.  In  trespass  and  assault  a- 
gainst  tw6,  the  jury  should  give  a 
joint  verdict  to  the  amount  which 
they  think  the  most  culpable  ought 
to  pay.  Brown  v.  Allen  and  Oik 
ver,  4  Esp.  1 58.  EUenborough, 
C.  J.  1802. 

Ace*  Heydon'a  cast,  11  Co. 
Rep.  5. 

16.  Where  a  personal  injury  has 
been  occasioned  by  the  wrongful 
act  of  the  defendant,  expenses 
which  the  plaintiff  is  under  a  legal 
obligation  to  pay,  form  part  of  the 
damages  to  be  assessed*  Dixon 
v.Bell,  1  Stark.  287.  EUenbor- 
ough, C.  J.  1816.     . 

B.   To  PERSONAL  PROPERTY. 

(And  see  ante,  Costs,  4,  6 ;  Mis- 
nomer, 5.) 

B.  (a)  Where  it  lies. 

16.  After  the  expiration  of  the 
term,  the  lessee  enters  and  removes 
a  brick  building  erected  for  a  man- 
ufactory. He  may  justify  the  as- 
portation^ though  he  is  a  trespasser 
quoad  the  re-entry,  Penton  v.  Rob* 
art,  4  Esp.  33.  Kenyon,  C.  J. 
1801. 

And  the  court  of  K.  B.  set  aside 
a  nominal  yerdict  for  the  plaintiff 
on  the  asportation.  .  Ibid,  and  2 
East,  88. 

17.  A.  gratuitously  permits  B.  to 
use  hia  carriage.  A.  still  remains 
in  legal  possession,  and  .may  main- 
tain trespass  for  an  iiyurydone  to 
4he  carriage  whilst  it  is  ,so  used. 
Lotan  y.  Cro*s,  2  Campb*  464. 
EUenborough,  C>  J.  1  tjljfc  . 

18.  &cipvif  A*  It*  his  carriage 
to  B.  for  a  certain ,time»    IK'uL 
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And  see  post*  Tutor,  pL  1. 

19.  Throwing  down  and  break- 
ing a  jar  will  support  a  count  for 
an  asportation  and  conversion. 
Gosson  v.  Graham,  1  Stark.  55. 
EUenborough,  C.  J.  1815. 

B.  (b)  Pleadings. 
(And  see  post,  B.  (d;  pL  25.) 

90.  In  trespass  where  the  dcs 
lieoee  is  a  distress  for  rent,  after  a 
clandestine  removal  from  the  prem- 
ises, it  must  be  specially  pleaded* 
Forneaux  v.  Fotberbj  ana  Clarke, 
4  Campb.  136.  EUenborough,  C. 
J.  1816. 

B.  (c)  Evidence. 

-  tl.  Under  a  justification  for 
shooting  plaintiff's  dog,  which  a- 
vers  that  the  dog  was  worrying 
and  attempting  to  kill  defendant's 
fowl,  and  could  not  otherwise  be 
prevented,  it  must  be  proved  that 
the  dog  when  shot  was  in  the  act 
of  killing*  Janson  v.  Brown,  1 
Campb.  4 1 .  EUenborough,  C.  J. 
1807. 

And  see  Wright  v.  Ramscot,  1 
Saund.  84.  Vere  v.  Lord  Caw- 
dor, 1 1  East,  *69. 

22.  In  trespass  against  a  sheriff 
for  seizbg  goods  under  ajLfa.  the 
warrant  is  sufficient  to  connect  the 
defendant  with  the  act  of  the  bailiff 
Under  the  general  issue ;  and  it 
lies  upon  the  defendant  to  prove 
the  writ,  in  support  of  a  plea  justi- 
fying under  it.  Grey  v.  Smith  and 
another,  sheriff  of  Middlesex,  I 
Campb.  387.  EUenborough,  C 
J.  1868. 

And  see  ante,  Action  on  the 
case,  A.  (g). 

2tf.  Defendant  justifies  the  cut- 
ting of  ropes  as  necessary  far  dis- 
engaging vessels  which  had  run 
foul  of  each  other.  Under  a  new 
assignment,  clear  and  -wanton  ex- 
cess must  be  pfotud^  aot  acts  done   er  part*  .  An  offiuet  esters  into 


under  fair  impression  of 
HocklesB  et  alL  v.  Mitchell,  4  Esp. 
86.     Kenyon,C.  J.  1801. 

And  see  post;  C.  (b)  pi*  99 : 
ante,  PuAftiir  o,  F ;  Rivers. 

B.   (d)   Verdict. 

24.  Upon  the  general  issue  in 
trespass  for  destroying  a  picture, 
which  appears  to  be  a  scandalous 
libel,  the  plaintiff  is  entitled  to  re- 
cover merely  the  valve  of  the  can- 
vas and  paint.  Da  Bost  v.  Beres* 
ford,  2  Campb-  611.  EUenbor- 
ough, C.J.  181*. 

25.  And  where  such  a  picture 
has  been  openly  exhibited,  pc 
whether  defendant  might  aot  justi- 
fy, as  abating  a  public  nuisance. 

C.  To  axAL  phopbhty. 

(And  see  ante,  Costs,  pi.  ft,  t,  7 ; 

Dismiss,  A.  (b).) 

C.  (a)  Where  it  lies. 

26.  Where  a  tenant,  after  the 
expiration  of  his  term,  removes  a 
brick  building,  erected  for  the  pur- 
pose of  a  manufactory,  though  he 
may  justify  the  asportation,  toe  en- 
try isa  trespass.  Penton  v.  Rob- 
art,  4  Esp.  33.  Kenyon,  C.  J. 
1801. 

But  the  defendant  having  suffer* 
ed  judgment  by  default  as  to  the 
entry,  a  nominal  verdict  for  die 
plaintiff  on  the  asportation  was  set 
aside.    Ihid.  and  2  East,  88. 

C.  (b)  Pleadings. 

27*  A  person  renting  a  stall  in 
the  parish  of  A.,  which  he  uses  oc- 
casionally, may  justify  under  an 
easement  claimed  by  the  inhabit- 
ants o£A>  Fitch  v.  Fitch,  2  Esp. 
Md.  Heath,  J.  Chelmsford,  I7»7. 

28.  A.  is  ia  the  possession  of  a 
part  of  a  todse,  and  B«  of  the  otb- 
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AA  part,  und«r  a /  writ  against  B.'s , 
goods,  none  being  there.  A*  may 
maintain  an  action  against  the  offi- 
cer for  entering  his  house,  and  need 
not  make  a  new  assignment  to  a  jus- 
tification under  the  writ  against  B. 
Fallon  v.  Anderson,-*  Peak  e,  109. 
Kenyon,  C.J.  179?. 

29.  Declaration  for  entering 
house  and  staying  therein  three 
weeks,  defendant  justifies  as  to  en- 
tering and  staying  24  hours. .  The  i 
plea  covers  the  whole ;  and  >  the 
plaintiff  must  new  assign  if  he  rdies 
upon  the  excess*  Monprivatt  v. 
Smith  and  another,  sheriff*  of  Mid- 
dlesex, 2  Campb*  175.  Ellenbor- 
ough,  C.  J.  X 809. 

And  see  Bousfield  v.  Blois,  bart. 
sheriff  of  Essex,  Serjeant's  Inn, 
Sittings  before  M.  T.  1818,  report- 
ed in  Manning's  Exchequer  rrac* 
tice,  634. 

C.    (c)  Evidence. 

30.  Held,  that  a  defendant  can* 
not,  udder  the  general  issue,  prove 
title  in  a  third  person,  and  a  com* 
mand  from  him  to  enter.  Philpot 
v.  Holmes,  Peake,  67.  Kenyon, 
C.J.  1791.   . 

S.  p.  contra,  Argent  v.  Duramt, 
8  T.  R.  403, 5. 

And  see  Graham  v.  Peat,  1  East, 
244 ;  Chambers  v.  Donaldson,  1 1 
East,  72. 

31.  Where,  upon  a  plea  justify- 
ing the  abatemant  of  a  nuisance, 
the  replication,  without  taking  issue 
on  the  justification,  new  assigns 
unnecessary  violence,  the  plaintiff 
cannot  go  into  evidence  to  negative 
the  nuisance.  Pickering  v.  Rudd, 
1  Stark.  56.  Ellenborough,  C.  J. 
1815. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial.    Ibid. 

32.  The  keeping  open  of  the 
doors  of  a  house  in  which  is  a  pub- 
lic billiard  table,  is  a  licence  in  fact 
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to  all  persons  to  enter  for  the  pur- 
pose of  playing,  and  if  the  licence 
be  abused  the  plaintiff  must  new 
assign.  Ditcham  v.  Bond,  3 
Campb.  525.  Ellenborough,  C. 
J.  1814. 

33.  In.  trespass  quart  clamum 
/regit  tali  die  et  diversis  a/ttr,  #c. 
.the  plaintiff  ma  v  give  in  evidence 
any  number  of  trespasses  within 
the  period  specified.  Hume  v. 
Oldacre,  1  Stark;  357.  Ellenbor- 
ough, C.J.  1816. 

34.  But  if  he  proves  a  trespass 
anterior,  to  the  first  day,  he  musts 
confine  himself  to  that  one  tres- 
pass.   Ibid. 

And  sfee  ante,  A.  (c)  pL  12. 

35.  In  an  action  for  cutting  down 
trees,  excepted  out  of  a .  lease,  it 
may  be  shewn,  in  mitigation*  of 
damages,  that  the  trees  were  ap- 
plied towards  purposes  for .  which 
the  plaintiff  had  covenanted  to  fur- 
nish timber  by.  assignment  of  his 
bailiff,  if  there  were  sufficient  tim- 
ber on  the  demised  premises* 
Rennell  and  others  v.  Wither.  Ab-, 
bott,  J.  Winchester  Spring  Assizes, 
1818. 

36.  Or  that  they  were  exchan- 
ged for  other  timber  used  for  those 
purposes.    Ibid,  muiaid  cpmiane. 
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(And  see  ante,  Bills  akd  botes, 
i  I.  (e).) 


A.  Title  or  plaintiit. 
B.  Conversion  by  defendant. 


A.  Title  or  flaintiit. 
(And  see  ante,  Executor  and  ad- 
ministrator, A  ;    Insurance,  pi. 
43 ;  post,  Variance,  pi.  4.) 

1.  Lessor  of  house  and/umthire, 
cannot  maintain  trover  for  the  /kr» 
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mty.r€4  Gordon  v.  Harpur,  esq. 
sheriff  of  Kent,  2  Esp.  465.  He- 
tham,  B.  Maidstone,  .1796. 

And  the  court  of  K.  B.  ordered 
the  potiea  to  be  delivered  to  the  de- 
fendant.    7  T.  R.  9. 

And  see  Y.  B.  32,  E.  4,  fo.  10 ; 
Berry  v.  Head,  Cro.  Car.  242 ; 
S.  C.  Palm.  327  5  S.  C.  W.  Jon. 
255 ;  Bedingfield  v.  Onslow,  3  Lev. 
209;  Pyne  v.  Dore,  lT.R.  155  ; 
2  Wms.  Saund.  47,  a,  b,  note  1 ; 
Davies  v.  Connop,  1  Price,  55 ;  an- 
te, Ship,  pi.  95,  98, 1 14,  120, 124, 
126;  Trespass,  pi.  17,18. 

2.  In  trover  for  a  ship,  if  the 
plaintiff  produce  the  original  regis- 
ter, and  attempt  unsuccessfully  to 
deduce  a  title  under  it,  he  cannot  af- 
terwards rely  upon  his  possession. 
Sheriff  v.  Cadell,  2  Esp.  617. 
Kenyon,  C-  J.  1797. 
'  And  see  ante,  Bills  and  notes,  , 
i.  (a)  pi.  294. 

•  3.  Trover  lies  for  part  of  a  ship* 
Watson  and  wife,  administrators  of 
Maxwell,  v.  King,  4  Campb.  272, 
find  1  Stark.  121.  Ellenborough, 
C.J.  1815. 

4.  A  custom  for  calico-printers 
to  take  to  their  own  account  goods 
damaged  in  the  process,  cannot  al- 
ter the  pro()crty  in  such  goods  with- 
out the  consent  of  the  owner.  La- 
clouch  v.  Towles,  3  Esp.  114* 
Kenyon,  C.  J.  I HOG. 

5.  A  carrier  cannot  set  up  a  ti- 
tle in  a  stranger  to  defeat  the  right 
of  the  party  from  whom  he  receives 
goods*  Anonymous,  3  Esp.  1 1 5. 
Gould,  J.  Maidstone. 

Ace.  Y.  B.  7,  H.  6?  22,  pi.  3 ;  and 
see  ante,  Literary  property,  pi.  7. 

6.  But  he  may  shew  that  they 
were  sent  to  the  plaintiff  by  a  third 
person  to  whom  they  belong.  La- 
clough  v.  Towle,  ubi  supra. 

7.  Defendant  picked  up  a  pock- 
et-book containing  four  bank  notes, 
amounting  to  951.  which  had  been 


delivered  out  by  a  banker's  clerk, 
in  exchange  for  a  cheque  payable 
to  the  plaintiffs,  or  bearer*  Held, 
that  in  the  abstneg  of  any  evi- 
dence of  the  cheque  having  been 
once  negotiated,  *nd  of  any 
claim  to  the*  notes  on  the  be- 
half of  other  persons,  it  mu6t  be 
presented  that  they  were  the  prop- 
erty of  the  plaintiffs.  Richard 
and  John  Greenstreet  v.  Carr,  1 
Campb*  6*1.     Mansfield,  C.  J. 

iaoa. 

8.  Lead  is  sent  to  a  wharf  in 
Soothwark  by  the  owner,  to  be 
kept  there  till  be  shall  dispose  of 
it*  The  wharfinger,  who  is  also  a 
dealer  in  lead,  sells  it  as  his  own. 
This  k  not  such  a  sale  in  market 
overt  as  changes  the  property ;  and 
trover  may  therefore  be  maintain- 
ed against  a  bond  fide  vendee. 
Wilkinson  v.  King  and  others,  3 
Campb.  335.  EUenborough,  C. 
J.  1«09. 

9.  And  sattbUythat  it  would  have 
made  no  difference  if  the  wharf 
had  been  in  London*    Ibid. 

10.  If  goods  stolen  be  pawned^ 
the  property  is  not  changed  even 
in  London.  Packer  v.  Gillies,  2 
Campb.  336,  n.  Ellenborough,  C. 
J.  1800. 

Ace.  35  H.  6,  25  b,  where  this 
point  is  fully  considered  by  the 
twelve  judges. 

And  see  Plowd.  243  ;  1  Jac,  I. 
cap.  21. 

11.  A.  exchanges  a  watch  for 
goods  falsely  warranted  silver.  He 
cannot,  without  proof  of  fraud, 
maintain  trover  for  the  watch* 
Emanuel  v.  Dane,  3  Campb.  299. 
Ellenborough,  C.  J.  itti*. 

S.  P.  Power  v.  Wplls,  DougL 
24.  n. 

1 2.  The  indorsee  of  an  unstamp- 
ed bill  of  lading,  a  purchaser  under 
a  party  who  has  paid  for  the  goods 
by  an  unexpired  acceptance,  may 
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psora  Us  tide  by  parol.  Dtnis  v. 
Reynold!,  1  Stark.  ,115;  Ellen* 
borough,  C.  J.  1 8 15w 

1  Jw  A  bank  note  is  paid  by  A.  to 
B.  and  by  B.  vtoCL,  woo  presents  it 
at  die  bank,  where  it  it  stopped* 
A.,  after  paying  tbe  amount  to  C, 
cannot  maintain  trover,  against  the 
bank*  Benjamin  v.  Bank  of  Eng- 
land, 3  Campb.  4  If.  EHeobor- 
ough,C.  J.  I* J*. 

14.  An  assignment  executed  by 
felon  p  fortnight  before  bh  trial, 
purporting  to  be  in  trust  to  pay 
debts,  will  not  entitle  the  assignee 
to  recover,  without  proof  of  debts, 
or  a  bond  jidt  consideration.  Shaw 
v.  Bran,  1  Stark.  319.  Elienbor* 
ough,C  J.1816. 

Id.  A.  sells  wool  to  B.  paya- 
ble by  bill  at  nine  months,  and  fi. 
resells  to  C.  The  wool  had  been 
weighed  off,  but  remained  in  A.'s 
warehouse  until  B.  became  bank-r 
rupL  Tbe  bill  bad  never  been 
drawn,  but  samples  had  been  de- 
livered. Held,  that  there  w  an  ex- 
ecuted contract,  and  the  property 
vested  in C  Gifeenand  another  v. 
Hay  tharne  and  others,  1  Stark.  447. 
Ellenborough,  C.  J.1816. 

N.  The  court  seemed  inclined 
to  grant  a  new  trial,  but  refused  on 
the  ground  that  A.  on  receiving 
C's  order  for  delivery  had  given 
no  answer,  and  lain  by  until  the 
bankruptcy  of  B.     Ibid. 

B.  Conversion  by  defendant. 
(And  see  ante,  Trespass,  pi.  19.) 

16.  The  removal  of  goods,  after 
a  secret  act  of  bankruptcy,  is  not 
purged  by  a  subsequent  notice  not 
to  sell.  Wyatt  and  another,  as- 
signees of  Sheppard  v.  Blades  and 
another,  late  sheriff  of  Middlesex, 
3  Campb.  396.  Ellen  b.  C.  J.  1813. 

17.  A  warehouseman  delivering 
goods  upon  a  forged  order  is  liable 
in  trover,  although  the  owner  has 


neglected  the  means  of  recovering : 
the  property  from  tbe  tortious  pos- 
sessor. Lubbock  and  others  v. 
Inglis,  1 .  Stark..  104,  Eltenbor-, 
ough,C.J.  1.81$. 
.  Aftd  see  ante,  Assumpsit,  pi.  £4. 
1 6.  Delivery  of  goods  by  &  caiy 
rier  to  a  sjran&er  by  mistake,  is  a 
conversion*  Youl  v.  Harbottle, 
Peake,  49.    Keoy on,  C.  J,.  1 79 1 . 

S.  P.  Samuel  v.  Parch  and  oth- 
ers, 2  Stark.  60.  Ellenborough* 
C.J.  1817. 

19.  In  Devereux  and  others  v. 
Barclay  and  another,  the  plaintiffs 
were  nonsuited  on  the  ground  that 
the  conversion  relied  on  was  amis- 
delivery  by  vendors,  who,  from  the 
length  of  tune  which  had  elapsed 
since  the  sale,  were  considered  as 
having  acquired  the  character  of 
warehousemen.  Abbott,  C.  J.  Guild- 
hall,  19  January.  1819. 

But  see  proceedings  on  motion 
to  set  aside  nonsuit,  Appendix.    < 

And  see  Duf  resne  v.  Hutchinson, 
3  Taunt.  1 1 7,  8  ;  Syeds  v.  Hay,  4 
T.  R.  263. 

20.  Seats,  where  he  loses  th? 
goods.    Ibid. 

And  see  Ross  v.  Johnson,  5 
Burr.  2825  ;  2  Saund.  47,  e» 

21.  A  demand  in  writing  l^fi  of 
the  house  of  ike  party,  is  sufficient- 
Logan  v.  Houlditch  et  alt.  1  Esp. 
22.    Ken  von,  C.  J.  1 793. 

22.  A  demand  of  "  the  amount  of 
the  goods  which  you  have  disposed 
of,"  is  sufficient.  Thomson,  assign- 
ee of  Abrahams,  v.  Shirley  and  Bo- 
dy, I  Esp.  31.  Kenyon,C.  J.  1793. 

S.  P.  Rookeby's  case,  Clayton, 
122,  pi.  114. 

23.  And  an  action  of  trover 
brought  upon  a  .  conversion  ,of 
goods  by  a  tortious  saje, .  may  be 
-described  impleading,  as  an  action 
I  prosecuted  to  recover  the  pariic- 
I  ular.sum  for  which  the  goods  were 
'sold..    Baicbellpr  and  another  v. 
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Salmon,  2  Campb*  525.    Ellenbor- 
ough,  C.J.  1810.- 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ibid. 

24.  A  refusal  by  a  general  a* 

Sent,  without  proof  of  special 
irection,  is  not  evidence  of  a  con- 
version by  the  principal.  Potho- 
nier  and  Hodgson  v.  Dawson,  Holt, 
383.     Gibbs,  C.J.  1016. 

25.  A  refusal  to  a  party  who 
makes  the  demand  on  the  behalf  of 
a  third  person,  on  the  ground  that 
the  holder  of  the  goods  does  not 
know  to  whom  they  belong,  is  not 
evidence  of  a  conversion.  Solo- 
mons v.  Dawes,  1  Esp.  83.  Ken- 
yon,  C.  J.  1 794. 

Ace.  per  Coke,  C.  J.  2  Bulst. 
312. 

26.  Nor  if  the  holder  refuse  to 
deliver  them  until  the  claimant  shall 
have  proved  his  right.  Green  v. 
Dunn,  3  Campb.  215.  Ellenbor- 
ougb,G.  J.  1811. 

27.  Nor  if  he  state,  that  he  is  not 
satisfied  with  respect  to  the  authori- 
ty of  the  person  who  makes  the  de- 
mand. Solomons  v.  Dawes,  ubi 
supra. 

28*  A.  mortgages  an  unfinished 
house  to  B.  who  works  up  some 
timber  found  on  the  premises  be- 
longing to  C.  This  ts  a  conver- 
sion, for  which  B.  remains  liable  to 
C.  even  after  eviction.  William? 
v.  Shaw,  1  Esp.  93.  Kenyon,  C. 
fJ.  1794. 

29.  Trover  will  not  lie  against  a 
workman,  who,  upon  being  requir- 
ed to  redeliver  goods,  makes  frivo- 
lous excuses,  and  falsely  denies 
that  he  has  them  in  his  possession. 
Severin  v.  Keppell,  4  Esp.  156.  El- 
Jenborough,  C.  J.  1802. 

30.  if  B.  take  A.'s  boat  for  the 
purpose  of  assisting  A*,  or  of  pre- 
venting an  injury  which  he  is  about 
to  occasion  to  B.'s  property,  and 
m  the  attempt  the  boat  it  lost,  it  is 


notaninegaJcooyerOTon.  Drake  v. 
[Shorter,  4  Esp.  165.  Elleobor- 
lough,  C.J.  1802* 

Sf .  The  salebf  goods  uflcjer  a 
commission  of  bankrupt,  which  has 
improperly  issued,  does  not  amount 
to  a  wrongful  conversion,  if  it  ap- 
peal* that  the  supposed  bankrupt 
recommended  a  broker  for  -  the 
purpose  of  selling  the  effects,  and 
expressed  himself  perfectly  satisfi- 
ed with  the  commission.  Clarke 
v.  Clarice  and  Brown,  6  Esp.  61. 
Heath,  J.  Chelmsford,  ]  806. 

And  see  2  Saund,  47,  i. 

32.  Goods  are  sent  to  a  carrier 
to  be  forwarded  to  J.  S.  The  car- 
rier falsely  asserts  that  be  has  de- 
livered them  to  J.  S.  This  is  not 
evidence  of  a  conversion.  Alter- 
sol  v.  Briant,  t  Campb.  .409.  El- 
lenborough,  C  J.  1 808. 

33.  A  warehouseman  acknowl- 
edges in  writing  that  he  held  goods 
on  account  of  a  purchaser.  He 
cannot  refuse  to  deliver  them  on  the 
ground  that  the  sale  is  incomplete. 
Stonardy.  Dunkin,2  Campb.  344. 
Ellen  borough,  C.  J.  laiO. 

And  see  F.N.  B.  138  M. 

34.  A  warehouseman  delivering 
goods  to  the  party  from  whom  he 
received  them  without  notice  of  an 
intermediate  change  of  property,  is 
not  liable  in  trover.  Townsend 
and  others  v.  Inglis,  Reed,  Irving, 
and  Co.  Holt,  .278.  Gibbs,  C.  J. 
1816. 

35.  A  statement  by  A.  that  he 
has  sold  B.'s  carriage  to  C.  on  £.'* 
accotmt,  h  not  prima  facie  evidence 
of  a  conversion.  English  r.  Char 
ters,  2  Stark,  3a  fillenborough, 
C.  J.  I8T6. 

36.  Where  a  person  who  has  a 
lien  on  goods,  refuses  to  deliver 
them  up  without  mentioning  bis 
lien,  he  is  guilty  of  a  conversion. 
Boardman  v.  Sill,  1  Campb.  410,  n- 
Ellenborough,  C.  J.  1 808. 


TRUSTER 


37.  If  ?a  'complete  verbal  demand 
be  made  at  the  same  time  that  a 
demand  is  made  in  writing,  the  .for- 
mer may  be  proved  withoubpnodu^ 
cing  the  latter.  Smith,  assignee-  of. 
Tenant,  v.  Young,  1  Campb.  439* 
Ei  Jen  borough,  C.  J.  1808; 

38.  Evidence  of  the  contents  of 
a  written  demand,  is  admissible 
without  notice  .to  produce  the  orig- 
inal, »Hammond  and  another  v. 
Plank,  Peake,  166,  n.  Kenjron, 
C.  J.  1 796. 

39.  Proof  that  the  defendant  ex- 
pressed his  intention  to  withhold 
the  cbattelsbut  that  it  was  not  under 
his  complete  control  at  the  time  of 
the  demand,  is  not  evidence  of  a 
conversion.  Smith  v.  Young,  ubi 
supra. 

40.  A  bailee  of  goods  deposited 
to  secure  the  repayment  of  a  loan, 
may  sell  in  case  of  non-payment. 
Pothoaie  r  and  Hodgson  v.  Daw- 
son, Holt,  383.    Gibbs,  C.  J.  1 8 1 6. 

And  see  ante,  Assumpsit,  pi*  38  ; 
Stoppage  in  transitu,  pL  36. 

41.  Trover  lies  after  demand  a* 
gainst  pawnbroker  for  cloth  deliv- 
ered by  plaintiff  to  his  agent  for 
the  purpose  of  sale,  .and  by  him 
pawned,  without  production  of  the 
duplicate,  notwithstanding  39  &40 
Geo.  111.  c.  99.  s.  5,  15,  Peet  ▼• 
Baxter,  1  Stark.  478.  Ellen  bor- 
ough, C  J.  1816. 

42.  A  party  whose  lands  are  in- 
cumbered by  a  block  of,  stone,  is 
only  justified  in  removing  tQ  a  con- 
venient distance*  Forsdick  v.  Col- 
lins, 1  Stark.  173.  Ellenboroogh, 
C.  J.  1816. 

43.-  No  demand  is  necessary 
where  there  has  been  an  actual 
conversion.    Itnd. 

44.  Goods  distrained  by  land- 
lord and  sold,  without  collusion,  to 
plaintiff,  who  was  trustee  for  the 
creditors  of  E.  and  left  him  in  pos- 
session, are  not  liable  to  be  taken 


under.  an  execution  against  EL 
Guth'rie  v.  Wood,  1  Stark,  367. 
Ellenborough,  C.  J.  1816. 


TRUSTEE. 

(And  see  ante,  Agent,  pi.  123$ 
Evidence,  H.  (e)  ;  Insurance, 
pi.  39  ;  Landlord  and  tenant, 
pi.  53  ;  post,  Vendor  and  pur- 
chaser* H.  3  $    Witness,  C.  (m). 

1.  Money  paid  by  mistake  to 
the  trustees  of  an  insolvent  estate, 
cannot  be  recovered  from  them  at 
ter  they  have  made  a  final  divi- 
dend. Fydell  v.  Clarke  et  alt.  1 
Esp.  447.    Kenyon,  C.  J.  1796. 

2.  No  action  lies  against  trustees 
for  breach  of  trust.  Allen  and  an- 
other, assignees  of  Prior,  v.lmjett 
and  another,  Holt,  641.  Dallas,  J« 
1617. 

And  see  ante,  Bankrupt,  pL  183. 
.  3.  Where  trustees  are  bound  to 
convey,  it  will  be  presumed  that  a- 
conveyance  has.  been  executed. 
Doe  d.  Bowerman  v.  Sybouro,  % 
Esp.  499.    Keny on,  C  J.  1 796. 

And  the  court  of  K.  fi.  refused  a 
rule  to  set  aside  nonsuit.  Ibid,  and 
7.T.  R.S. 

4*  Submitting  to  arbitration  does 
not  make  trustees  personally  liable, 
unless  it  be  shewn  that  they  have 
assets.  Davies  v.  Ridge  and  oth- 
ers, 3  Esp.  101.  Kenyon,  C.  J. 
1800. 

Sed  vide  Barry  v.  Rush,  1  T. 
R.  691 ;  Worthington  v.  Barlow,  7 
T.  R.  453. 

5.  Admission  of  assets  by  one 
co-trustee  will  not  bind  the  rest. 
Aid. 

And  see  ante,  Executors  aito 
administrators,  B.  (a);  B.  (b). 
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USE  AND  OCCUPATION. 


A.  Plaintiff's  title. 

B.  Nature  of  occupation. 

C.  Evidence. 


A.  Plaintiff's  title. 

1.  Vendee  enters,  and  holds  die 
premises  until  it  is  discovered  that 
the  vendor  has  no  title.  No  action 
lies  for  use  and  occupation,  unless 
the  occupation  have  been  beneficial. 
Heam  v.  Tomlin,  Peake,  192. 
Kenyon,  C.J.  1793. 

S.  P.  Dig.  12,  6,65,7. 

And  see  Kirtland  v.  Pounsett,  2 
Taunt.  1 45 ;  Vendor  and  purchas- 
er, A.  (a)  3. 

2.  If  the  tenant  abandon  the 
premises  without  notice,  the  land- 
lord is  not  precluded  from  recover* 
*ng  the  subsequent  rent  by  putting 
up  a  bill  at  the  window,  and-  en- 
deavouring to  procure  another  ten- 
ant. Redpath  v.  Roberts,  3  Esp. 
225.    Kenyon,  C.  J.  1 800. 

And  see  Phipps  v.  Sculthorpe,  1 

B.  Sl  a.  m. 

3.  Debt  (or  use  and  occupation 
may  be  maintained  by  a  corpora- 
tion aggregate.  Dean  and  Chap- 
ter ot  Rochester  v.  Pierce,  1 
Campb.  466.  Ellenborough,  C. 
J.  1808,  and  K.  B.  H.  T.  1809; 

And  see  Bro.  Corporation,  47. 

Sed  vide  Rex  v.  Chipping  Nor- 
ton, 6  East,  239,  42,  3;  S.  C.  1 
Smith,  502, 3. 

And  see  6  Vin.  Abr.  Corpora- 
tion, K.  4 1  ;  Rex  v.  Bigg,  3  P. 
Wros.  423,  4, 6 ;  Sav.  20,  pi.  50. 

And  £u.  whether  assumpsit 
would  not  also  lie ;  Frevill  v.  Ewe- 


bancke,  1  Roll,  Rep.  82 ;  Mayor, 
&c.  of  London  v.  Gorry,  2  Lev. 

174;  S.  C.  1  Vent.  298;  Barber        

Surgeons  v.  Pekon,  2  Lev.  252;  that  the  plaintiff  lias  brought  * 


Yarborough  v.  Bank  of  England, 
16  East,  6. 

4.  Where  the  defendant  hat 
come  into  possession  under  the 
plaintiff,  be  cannot  resist  the  pay- 
ment of  rent  upon  the  ground  of 
the  plaintiff's  title  having  expired, 
without  shewing  that  he  has  dis- 
claimed holding  under  the  plaintiff, 
and  has  re-entered  under  a  new 
landlord.  Balk  v.  Westwood,  2 
Campb.  1 1.  Ellenborough,  C.  J. 
1809. 

5.  P.  arg.  Keilw.  65 ;  aed  vide 
Co.  Litt.  41,  b.  note,  237. 

And  see  Co*  Lilt.  55  b,  notes 
372,3;  Smith  v.  Target,  2  An* 
529;  Johnson  v.  Atkinson,  3  And. 
798. 

5.  Submitting  to  a  distress  is  an 
acknowledgment  of  the  tenancy* 
Panton,  widow,  v.  Jones,  3  Campb* 
372.   Bay  ley ,  J.  Gloucester,  I » l* 

And  see  Co.  Litt.  390,  a ;  Vaugfa* 
39,  Dixon  v.  Harrison. 

6.  Landlord  mortgaged  premis- 
es to  A.  and  assigned  equity  oft* 
demotion    to  B.  who  afterwards 

Sirchased  the  legal  estate  from  A* 
eld,  that  B.  could  recover  from 
the  tenant  that  part  of  the  rent  only 
which  became  due  after  he  bad  ao 

Juired  the  legal  estate.  Cobbf. 
Carpenter,  2  Campb.  13,  a.  B* 
lenborough,  C.  J.  1 809. 

And  see  Lumley  v.  Hodgson,  16 
East,  99. 

N.  Upon  a  general  reservation 
the  rent  would  be  payable  at  the 
end  of  the  year.    Latch,  264. 

And  see  Wolferston  v.  Mann- 
ing, Bunb.  279. 

7.  And  the  tenant  having  »**" 
distrained  upon  by  the  ground 
landlord  for  several  years'  groon* 
rent,  it  was  beU,  that  he  could  on- 
ly set  off  such  port  of  it  ss  accru- 
ed during  the  same  period,    if* 

8.  It  is«o  defence  in  this  aettoo. 
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ejectment  for  the  tame  premises, 
laving  the  demise  on  tbe  day  on 
which  tbe  supposed  tenancy  com- 
menced*   Ibid. 

S.  P.  Anon,  cited  Cowper,.  246, 
and  denied  by  Buller,  J.  t  T.  11. 
386. 

And  ruled  that  it  would  be  oth- 
erwise after  a  recovery  in  eject- 
ment. Birch  v.  Wright,  J  T.  R. 
378,88. 

And  see  Vid.  EnU  143. 

9.  Such  a  circumstance  would, 
however,  be  a  ground  of  special 
application  to  the  court.  Cobb  v. 
Carpenter,  ubi  supra.      .    . 

And  see  F.N.  B.  120  H. 

10.  The  tenant  cannot  set  up  a 
want  of  tide  in  the  plaintiff*,  under 
whom  he  came  into  possession. 
Morgan  v.  Ambrose,  Esp.  D.  N.  P. 
31.    Wilmot,  J.  Monmouth,  1766. 

S.  C.  Peake's  Evidence,  242. 

11.  It  is  no  defence  that  the 
plaintiff  was  himself  merely  tenant 
at  will.  Atkinson  v.  rierpont, 
Esp.  N*.  P.  D.  30.  Deqnson,  J. 
Lincoln,  I775r 

1 2.  But  he  may  shew  that  the 

Slaintifi's    interest    has    expired, 
lorgan  v.  Ambrose,  Esp.  D.  N.  P. 
31. 
And  see  Co.  LilL  356,  a. 

B.  Nature  op  occupation. 

13.  A.  lets  to  B.  who  underlets 
to  C.  and  D.$  A.  gives  notice  to 
quit  to  C.  and  IX :  C.  quits  ac- 
cordingly, and  the  premises  occu- 
pied by  him  lie  vacant  for  a  year, 
after  which  they  are  re-let  byB.; 
B.  U  not  liable  to  A.  for  the  rent  of 
(he  unoccupied  premises.  Burn  v. 
Phelps,  I  Stark.  94.  EUenbor- 
ough,  C.  J.  1 8 1 5. 

14.  And  stmble,  that  an  eviction 
might  have  been  pleaded  in  respect 
af  all  the  premises  demised  to  B. 
IbuL 

15.  SembU,  that  a  party  entering 


under  a  verbMAgteementfbr  a  lease 
to  commence  in  future,  is  a  strict 
tienant  at  will,  until  the  period  at 
which  the  intended  lease  begins  to 
run.  De  Medina  v.  Poison,  Holt 
47.    Gibbs,C.J.  1815.. 

16.  A  landlord  evicts  the  tenant 
from  parcel  of  premises  let  at  an 
entire  rent.  The  latter  by  quitting 
the  residue  is  entirely  discharged! 
Smith  v.  Raleigh,  9  Campb.  416. 
Eltcnborough,  C  J.  1814. 

17.  But  if  he  continue  id  posse* 
sion  he  is  liable  upon,  a  qudidumwu- 
ruiu    Stokes  v.  Cooperj  3  Campb. 
514,  n.  Dallas,  J.  Worce&or,  1814. 

18.  SembUy  that  an  action  lies 
for  the  rent  of  a  synagogue,  there 
being  no  written  lav*  prohibiting 
such  establishments.1  Israel  ana 
others  v.  Simmons,  2  Stark.  356. 
Abbott,  C.J.  1818. 

19.  Where  premises  are  let  for 
the  express  purpose  of  prostitution 
no  action  can  be  maintained.  Gi- 
rardy,  v.  Richardson,  1  Esp.  13. 
Kenyon,  C.  J.  1 793. 

S.  P.  Howard  v.  Hodges,  Selw., 
67;  Acc.Dig..l8. 1.35.  2. 

Sed  vide  Lloyd  v.  Johnson,  1 
Bos.  &  Pul.  340. 

C.  Evidence. 

20.  Declaration  for  the  use  of. 
premises,  siluale  in  the  parish  of  A. 
in  the  county  of  B. ;  there  being 
no  parish  of  that  name  in  the  coun-< 
ty ;  the  misdescription  is  fatal. 
Wilson  v.  Clark,  1  Esp.  273.  Ken- 
yon, C*  J*  1 795. 

21.  S.  P.  Gqfftt  v.  Caumont,  3 
Campb.  235.-  EUenborough,  C.J. 
1812. 

And  see  post,  Variance,  C. 

22.  Where  premises  are  held 
under  an  unstamped  agreement,  the 
landlord  cannot  enter  into  parol  ev- 
idence of  the  demise.  Brewer  v. 
Palmer,  3  Esp.  21 3.  Ekkn,  C.  J. 
1800. 
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Ace.  Rex  v.  Inhabitants  of  St. 
Paul's,  Bedford,  6  T.  R.  452. 

Sed  vide  Alves  v.  Hodgson,  7  T. 
R.241. 

And  see  White  v.  Wilson,  2  Bos. 
&  Pul.  118;  Hodges  v.  Drake- 
ford,  1  N.  R.  272,  3. 

23*  Assumpsit  for  use  and  occu- 
pation, will  lie  where  there  is  an  a* 
greement  under  seal,  if  such  agree- 
ment contain  no  words  of  present 
demise.  Elliott,  executor  otThom- 
8oa,  v.  Rogers,  4  Esp.  59.  Ken- 
yon,  C.  J.  Maidstone,  1801. 

S.  P.  Bannister  v.  Usborne, 
Peake's  Evid.  242. 


USURY. 


A.  What  shall  be. 

(a)  Upon  a  loan* 

(b)  Upon  forbearance* 

B.  Securities,  where  void. 

(a)  As  between  the  original  par- 

ties* 

(b)  In  third  hands,  before  the 

late  statute* 

C.  Pleadings. 

D.  Evidence. 


A.  What  shall  be. 

(See  the  distinction  between  Usury 

and  Interest,  Appendix  II.) 

A.  (a)  Upon  a  loan. 

1.  If  the  lender  oblige  the  bor- 
rower to  take  stock  at  a  rate  ex- 
ceeding the  markefprice,  it  is  usu- 
ry. Doe  d.  Davidson  v.  Barnard, 
assignee  of  Timmings,  1  Esp.  H. 
Kenyon,  C.J.  1793. 

2.  A  country  banker  upon  dis- 
counting a  bill,  makes  a  deduction 
for  the  whole  time  which  the  bill 
has  to  run,  and  without  inquiring  in 
what  shape  the  purchaser  wishes  to 


receive'  the  balance,  gives  him  a  draft 
on  London  at  three  days  sight  for 
the  amount.  This  is  usury.  Mat- 
thews, qui  tam,  v.  Griffiths  and  oth- 
ers, Peake,  900.  Kenyon,  C.  J. 
1793.  l 

3.  It  is  usurious  to  substitute 
goods  for  money  at  an  excessive 
value  in  discounting  a  bill.  Pratt 
v.  Willey*  ft  Esp.  40.  Kenyon. 
C.J.  1793. 

4*  Secus*  where  goods  are  taken 
at  an  ascertained  value.    Ibid. 

5*  But  where  it  appears  that  the 
defendant  applied  to  the  plaintiff 
to  discount  the  bill,  who  refused 
to  do  so,  unless  the  former  would 
take  a  picture  at  1501.  it  lies  upon 
the  plaintiff  to  shew  that  the  de- 
fendant might  have  sold  it  for 
that  sum,  not  that  it  would  have 
been  a  fair  price  for  a  willing  pur- 
chaser. Davis  v.  Hardacrc,  2 
Campb.  375.  Ellenborough,  C 
J.  1810. 

6.  Where,  however,  the  plaintiff 
refused  to  discount  a  bill  unless 
the  indorser  would  take  part  in 
goods  at  a  given  price,  and  the  lat- 
ter readily  acceded*  to  the  propo- 
sal, saying  that  he  thought  he  could 
make  a  profit  of  them,  it  would  be 
presumed  that  the  goods  were 
charged  beneath  their  real  value. 
Coombe  v.  Miles,  2  Campb*  553. 
Ellenborough,  C.  J.  1 81 1. 

7.  An  exorbitant  discount  paid 
to  an  acceptor  to  induce  him  to 
pay  the  bill  before  it  is  due,  is  not 
usurious.  Berkley  (or  Barclay) 
v.  Walmslcy,  5  Esp.  11.  Ellenbor- 
ough, C.  J.  1808. 

And  the  court  of  K.  B.  retvsed 
a  rule  to  set  aside  nonsuit.  /W 
and  4  East,  55. 

Cont.  Pothier,  Traitede  PUsure, 
part  2.  sect.  5.  num.  128. 

And  see  ex  parte  Aynswortn, 
4  Ves.  678  ;  Hutchinson  v.  Pif*r' 
4  Taunt.  810;  post,  pi.  11, »>  * 
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8.  A.  having  a  vested  interest 
in  stock  which  he  cannot  transfer 
till  a  future  day,  sells  his  interest  in 
the  principal  and  accruing  divid- 
ends, to  B.  at  a  rate  much  below 
the  current  price*  This  bargain 
is  not  usurious.  Pike  v.  Ledwell 
v.  Ann  Monprivatt,  5  Esp.  164* 
Ellen  borough,  C.  J.  1804. 

9.  Where  a  factor  advances  the 
money  for  the  purchase  of  goods, 
if  besides  interest  for  his  advances, 
he  stipulates  for  a  higher  commis- 
sion upon  his  purchases  than  would 
have  been  charged  had  he  not  fur* 
nished  the  money,  the  transaction 
is  usurious.  Harris  and  another 
v.  Boston,  2  Campb.  348.  Ellen- 
borough,  C.  J.  1 809. 

And  see  Palmer  v.  Baker,  1  M, 
&  S.  56. 

10.  A  charge  of  7s.  6<].  per  cent, 
for  commission  by  a  discounter  of 
bills,  who  is.  put  to  little  trouble 
and  no  expense,  is  usurious. 
Brooke,  qui  tarn,  v.  Middleton,  1 
Campb.  445.  Ellenborough,  C. 
J.  1808. 

And  the  court  of  K.  B.  refused 
a  rule  for  a  new  trial,  moved  for 
on  the  ground  of  a  supposed  mis- 
direction to  the  jury.     Ibid. 

S.  CIO  East,  268,  not  S.  P. 

Vide  tamen,  Winch  v.  Fenn, 
Bac.  Abr.  Usury,  C. 

IK  But  a  commission  charged 
by  an  acceptor,  where  no  advance 
is  in  contemplation,  is  not  usurious. 
Master  man  and  others  v.  Cowrie,. 
3  Campb.  448.  Ellenborough,  C. 
J.  1813. 

And  see  ante,  pi.  7 ;  post,  pi. 
1 5,  20. 

12.  In  a  subsequent  action  upon 
the  transaction  stated  in  Brooke  v. 
Middleton,  (supra,  pi.  10,}  where 
the  forbearance  was  laid  to  be  from 
the  21  st  April,  it  appeared,  that  one 
of  the  notes  was  a  cheque  which 
was  void  from  not  being  stamp*), 

47 


but  was  in  fact  paid  by  the  drawee 
on  the  22c/.  Held,  that  though  this 
cheque  was  accepted  by  the  bor- 
rower and  his  bankers  as  cash,  it 
was  a  mere  nullity,  that  the  loan 
did  not  take  place  till  the  22d,  and 
that  the  variance  was  clearly  fatal. 
Borrodaile,  qui  tarn,  v.  Middleton, 
2  Campb.  53,  Ellenborough,  C. 
J.  1809. 

And  see  Hutchinson  v.  Piper,  4 
Taunt.  810. 

13.  Where  money  is  advanced 
upon  the  security  of  Omnium,  which 
is  to  be  taken  back  by  the  borrow- 
er at  a  fixed  advance  ofprice  at  a 
day  certain,  and  the  difference  in 
the  price  exceeds  the  rate  of  five 
per  cent,  for  the  period,  during 
which  the  borrower  is  to  retain  the 
money,  the  transaction  is  usurious. 
Smedley,  qui  tarn,  v.  Roberts  and 
another,  2  Campb.  607.  Ellen- 
borough, C.  J.  181  f. 

14.  Held,  that  the  conveyance 
of  property  at  12001.  accompanied 
with  a  covenant  to  re-purchase  at 
14001.  within  15  months,  was  not 
necessarily  usurious,  but  that  it  was 
a  question  for  the  jury,  whether  a 
loan  or  a  sale  were  the  real  object 
of  the  parties.  Doe,  on  demise  of 
Metcalf,  v.  Brown  and  others,  Holt, 
295.    Gibbs,C.  J.  1816. 

A.  (b)  Upon  forbearance. 

15.  A  person  accommodating 
another  with  his  acceptance,  can- 
not, upon  the  renewal  of  such  bill, 
make  a  charge  for  commission  up- 
on the  first  acceptance.  He  can 
only  take  interest  for  the  time  dur- 
ing which  the  debt  will,  by  such 
renewal,  be  forborne.  Kent  v. 
Lowen,  1  Campb.  1 77.  Ellenbor- 
ough, C.  J.  1 808. 

Ante.  A.  (a)  11. 
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B.   SxCORITIES,  WHERK  VOID. 

B.  (a)  At  between  the  original  parties. 

16.  A  lessee  assigns  his  term  for 
9001.  with  power  of  redemption,  and 
agrees  to  rent  the  premises  of  the 
assignee  at  701.  The  assignment 
is  void.  Doe  d.  Titford,  assignee 
of  Trustram.  v.  Chambers,  gent, 
one,  &c.  4  Campb.  1.  Ellenbor- 
©ugh,  C.  J.  18 14. 

*  17.  A  note  was  given  by  B.  for 
the  amount  of  money  advanced  by 

A.  and  usurious  interest  was  re- 
served by  a  separate  instrument. 

B.  being  taken  in  execution  on  the 
note,  C.  gave  a  new  security  to  A. 
for  the  amount.  Held,  that  the 
consideration  of  the  last  security 
could  not  be  impeached.  Turner 
v.  Hulme,  4  EspL  1 1.  Kenyon,  C. 
J.  1801. 

18.  If  a  party  against  whom  an 
award  is  made,  in  consideration  of 
forbcaiance,  gives  a  bill  for  a  lar- 
ger sum  than  that  which  the  arbi- 
trator intended  to  have  awarded, 
the  bill  is  valid.  Barnctt  v.  Stone, 
3  Esp,  209.  Kenyon,  C  J. 
1800. 

19.  If  a  bill  is  drawn  for  the  pur* 
pose  of  effecting  an  usurious  con- 
tract between  the  acceptor  and  a 
stranger  who  undertakes  to  dis- 
count it,  the  bill  is  void,  though  the 
drawer  be  not  privy  to  such  con- 
tract* Young  and  another  v. 
Wright,  1  Campb.  141.  fillenbor- 
ough,  C.  J.  1 807. 

20.  A.  for  an  extravagant  com- 
mission, undertakes  to  negotiate  a 
bill,  indorsed  in  blank  by  the  pay- 
ee, and  at  the  request  of  the  party 
with  whom  be  discounts  it,  indor- 
ses the  bill :  this  is  not  usury,  un- 
less it  were  originally  agreed  be- 
tween A.  and  the  payee,  that  the 
former  should  be  a  party  to  the  in- 
strument. Jones  v.  Davison,  Holt, 
£36,    Gibbs,  C.  J.  1816. 


And,  mare,  whether  the  transac- 
tion would  have  been  strictly  usu- 
rious, even  had  the  indorsement  of 
A.  formed  part  of  the  original  ar- 
rangement, there  being  neither  loan 
nor  forbearance  from  him. 

21.  If  upon  the  giving  of  a  bill 
of  exchange  to  secure  previous  ad- 
vances, excessive  interest  is  charg- 
ed upon  the  advances  by  a  mistake 
of  calculation,  the  bill  is  available 
for  the  sum  which  is  really  due. 
Glasfurd  v.  Laing  and  others,  1 
Campb.  149.  Mansfield,  C.  J. 
1807. 

And  see  Barnes  v.  Hedley,  2 
Taunt.  184. 

22.  Held,  that  if  money  is  lent 
upon  an  usurious  contract,  a  prom- 
ise to  pay  the  principal  with  legal 
interest, on  cancelling  the  securities 
and  remitting  the  usurious  interest, 
is  void.  Barnes  and  others,  exe- 
cutors of  Webb.  v.  Headley  and  a- 
nother,  1  Campb.  157, 190.  Cham- 
bre,  J.  1807. 

And  see  Pickering  v.  Banks, 
Forrest,  72. 

Upon  a  second  issue  out  of  chan- 
cery, Mansfield,  C.  J.  and  after- 
wards the  court  of  C.  P.  held  the 
promise  good.  2  Taunt.  184. 

23.  But  a  fresh  bill  given  for  the 
amount  of  the  principal  and  inter- 
est upon  a  usurious  contract  is  not 
available  even  for  the  principal  and 
simple  interest.  Preston  v.  Jack- 
son, 2  Stark,  237.  Holroyd,  J. 
1817. 

24.  Where  a  bond,  given  for  the 
performance  of  an  usurious  con- 
tract, is  cancelled,  a  fresh  bond  ta- 
ken for  the  principal  and  interest* 
after  deducting  the  payments  ille- 
gally made  on  the  former  contract, 
is  valid.  Wright  v.  Wheeler,  1 
Campb.  165,  n.  Lawrence,  J* 
Worcester,  1799. 

25.  Where  a  bill  is  given  to  se- 
cure an  usurious  agreement  reapec- 
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ting  a  valid  subsisting  debt,  the  se- 
curity is  void,  but  the  original  debt 
remains.  Phillips  v.  Cockayne,  S 
Campb.  1 1 9.  Ellenborough,  C.  J. 
1911. 

And  see  Ferrall  v.  Shaen,  1 
Saund.290;  Gray  v.  Fowler,  1  H. 
Bla.  465. 

B.  (b)  In  third  hands. 

26.  A  bill  food  in  its  inception, 
is  not  avoided  in  the  hands  of  a  bo- 
na fide  indorsee,  by  an  intermedi- 
ate usurious  transaction.  Daniel 
v.  Cartonjr,  1  Esp.  274.  Kenyon, 
C.  J.  1795. 

N.  And  now  by  58  Geo.  III.  cap. 
93.  it  is  enacted  "  that  no  bill  of 
excharige  or  promissory  note,  that 
shall  be  made  or  drawn  after  the 
passing  of  this  act,  shall,  though  it 
may  have  been  given  for  a  usuri- 
ous consideration,  or  upon  a  usuri- 
ous contract,  be  void  in  the  hands 
of  an  indorsee  for  valuable  con- 
sideration, unless  such  indorsee 
had,  at  the  time  of  discounting  or 
paying  such  consideration  for  the 
same,  actual  notice  that  such  bill  of 
exchange  or  promissory  note  had 
been  originally  given  for  a  usurious 
consideration,  or  upon  a  usurious 
contract." 

27.  A  valid  bill  is  indorsed  by  A. 
the  payee,  upon  an  usurious  agree- 
ment to  B.  who  indorses  for  a  good 
consideration  to  C.  C.  indorses 
to  B-'s  assignees  in  payment  of  a 
debt  due  to  the  estate.  The  as- 
signees have  a  good  title  under  C. 
Parr  v.  Eliason,et  alt.  3  Esp.  210. 
Kenyon,  C.  J.  1 800. 

And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  a  non- 
suit in  trover.  Ibid,  and  1  East, 
92. 

28.  But  it  was  afterwards 
determined  that  a  plaintiff,  who 
must  make  title  through  a  usurious 
indorsement,  could  not  recover. 


Lowes  and  others  v  Mazarredo 
and  others,  1  Stark*  385*.  Ellen- 
borough,  C.J.  1818. 

And  the  court  made  absolute  a- 
rule  for  setting  aside  a  nominal  ver* 
diet  for  the  plaintiff.    Ibid* 

29.  A »'s  promissory  note  is  dis- 
counted at  an  usurious  rate  by  B. 
who  indorses  to  C.  without  <  notice 
of  the  usury.  A.  gives  his  bond 
to  C.  for  the  amount.  The  bond 
is  valid.  Cuthbert,  et  alt.  v.  Ha- 
ley, 3  Esp.  22.  Kenyon,  C.  J. 
1799. 

And  the  court  discharged  a  rule 
for  entering  a  nonsuit.  Ibid,  and 
8  T.  R.  390. 

S.  P.  Ellis  v.  Warnes,  Fra, 
Moore,  752  ;  S.  C.  Cro.  Jac.  32  5 
S.  C.  Yelv.  47  ;  and  sec  Robinson 
v.  May,  Cro.  El.  588. 

30.  The  acceptor  of  a  bill  drawn 
in  pursuance  of  an  usurious  con- 
tract, accepts  a  second  bill  for  the 
purpose  of  raising  money  to  take 
up  the  former.  The  second  bill  is 
indorsed  by  a  bond  fide  indorsee  at 
the  legal  rate  of  interest.  The  sec- 
ond bill  is  not  affected  by  the  usu- 
rp which  attended  the  formation  of 
the  first.  Dagnall  v.  Wylie  and 
another,  2  Campb.  33.  Ellenbor- 
ough, C.J.  1809. 

31.  Accommodation  bills  drawn 
and  accepted  upon  an  understand- 
ing that  a  broker  shall  be  paid  10s. 
per  cent  for  raising  money  upon 
them,  are  not  void  in  the  hands  of 
a  bona  fide  indorsee,  who  advances 
the  money  at  legal  discount ;  though 
the  broker  is  punishable  by  12 
Ann,  cap.  1 6.  s.  2.  for  taking  the 
exorbitant  commission.  •   Ibid. 

And  the  court  refused  a  rule  ni- 
si to  set  aside  a  verdict  for  the 
plaintiff.    Ibid,  and  1 1  East,  43. 

And  see  ante,  Statutes,  pi.  62. 

32.  Where  A.  agrees  to  advance 
money  to  B.  upon  a  usurious  con- 
tract, which  is  to  be  effected  by  B.'a 
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procuring  C.  to  draw  a  bill  to  be 
acceptedby  B.  it  is  immaterial  that 
C.  was  originally  unacquainted 
with  the  corrupt  agreement  to 
which  the  bill  owed  its  formation, 
and  he  mar  avail  himself  of  the  ev- 
idence of  8.  the  acceptor,  to  prove 
the  usurious  bargain,  in  an  action 
brought  by  an  innocent  indorsee. 
Ackland  v.  Pearce,  2  Campb.  599. 
Le  Blanc,  J.  1811. 

C.  Pleadings. 

S3.  The  day  on  which  money, 
is  averred  to  be  advanced  upon  an 
usurious  contract,  is  material, 
though  laid  under  a  videlicet. 
Harris,  oui  tarn,  v.  Hudson,  4  Esp. 
152.     Ellen  borough,  C.  J.  1802. 

34.  A.  gives  a  note  to  B.  as  a 


D.  EviDuci. 


36.  In  an  action  for  usury,  an 
admission  by  the  borrower  is  not 
evidence  for  the  defendant,  the 
lender.  Maugham  v.  Walker, 
Peake,  163.    Kenyan,  C.  J.  1792. 

37.  But  if*  the  borrower's  testi- 
mony be  material,  and  cannot  be 
obtained  on  account  of  his  being  a- 
broad,  the  court  will  grant  a  new 
trial.    Ibid. 

S.  C,  and  probably  S.  P.,  allud- 
ed to,  5  T.  R.  98. 

38.  The  plaintiff  may  produce 
the  writ  to  shew  that  the  action  was 
commenced  within  the  year,  as 
well  after  as  before  the  objection 
is  taken.    Ibid. 

39.  In  an  action  by  indorsee  a- 
collateral  security  for  the  debt  of ;  gainst  acceptor,  the  drawer  on  be- 
C.  When  the  note  becomes  due, ',  ing  released  by  the  defendant  is  a 
B.  for  a  usurious  consideration  ex-  good  witness  to  prove  that  he  in- 
tends  the  time  of  payment  of  the    dorsed  the  bill  upon  a  usurious 


note.  This  may  be  laid  as  a  for- 
bearance of  money  lent  by  B.  to  A. 
Manners,  qui  tarn,  v.  Postan,  4  Esp. 
240.     Alvanley,  C.  J.  1 803. 

And  the  court  of  C.  P.  discharg- 
ed a  jule  for  entering  a  nonsuit. 
Ibid,  and  3  Bos.  and  nil.  343. 

And  see  Wade  v.  Wilson,  1 
East,  195. 

35.  Money  advanced  in  the 
shape  of  bankers9  cash  notes  does 
not  constitute  a  loan  within  the 
statute,  12  Ann,  st.  2  cap.  16.  un- 
til money  is  actually  received  upon 
such  notes,  unless  the  parties  pre- 
viously  agree  to  consider  the  notes 
as  cash.  Therefore  where  the 
declaration  stated  a  forbearance  of 
money  froia  the  20th  of  April,  and 
it  appeared  that  cash  notes  were 
stent  off  by  the  post  on  that  day, 
'  but  that  tney  were  not  received  by 
the  borrower  until  the  21st,  it  was 
held  to  be  a  fatal  variance.  Brooke* 
qui  tarn,  v.  Middleton,  1  Campb. 
446.    Ellenborougfa,  C.  J.  1808* 


contract  with  the  plaintiff.  Rich 
and  another  v.  Topping,  Peake, 
224,  and  1  Espt  177.  kenyon,C. 
J.  1 794. 

40.  S.  P.  ruled  in  Brard  v.  Act 
erman,  5  Esp.  1 1 9.  EHenborough, 
C.J.  1804. 

Ace.  Jordaine  v.  Lashbrook,  7 
T.  R.  601,  over-ruling  Walton  v* 
Shelley,  i  T.  R.  296. 

41.  In  a  qui  tarn  action,  the  bor- 
rower may  prove  the  whole  trans- 
action,  whether  the  principal  be 

Paid  or  not.    Smith,  qui  tarn,  v. 
rager,  2  Esp.  486.     Kenyon,  C. 
J.  1796. 

And  the  court  of  K.  B.  discharg- 
ed a  rule  for  a  new  trial.  Ibid,  and 
7  T.  R.  60. 

42.  Where  usury  is  stated  to 
have  been  committed  in  discount- 
ing the  bill  upon  which  the  action 
is  Drought,  and  another  bill,  in  one 
undivided  transaction,  no  parol  ev- 
idence is  admissible  as  to  the  con- 
tents of  the  latter,  unless  notice  has 
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been  given  to  produce  it*    Hattam 
v.  Withers,  1  Esp.  259.     Kenyon, 

C.  J.  W&n 

43.  The  taking  of  one  sum  for 
the  discount  of  two  bills,  will  not 
support  a  charge  of  usury,  unless 
both  bills  be  given  in  evidence,  or 
it  can  be  distinguished  how  much 
was  paid  for  the  discount  of  each 
particular  bill.    Ibid* 

44.  In  an  action  by  the  indorsee 
of  a  note  against  the  maker,  letters 
written  to  the  latter  by  the  payee 
negotiating  a  usurious  bargain,  are 
admissible,  if  shewn  by  the  post- 
mark, or  otherwise,  to  have  been 
contemporaneous  with  the  making 
of  the  note.  Kent  v.  Lowen,  1 
Campb.  1 77.  Ellenbotough,  C.  J. 
andK.  B.  1808. 

45.  S.  P.  Walsh  v.  Stockdale, 
Cbitty  on  Bills,  526.  Abbott,  J. 
1818. 

Sed  vide  ante,  Libel,  pi.  59; 
and  see  ante,  Insurance,  pi.  236* 

VARIANCE. 

(And  see  ante,  Pleading,  B.  (b).) 

A.  What  shall  be  deemed  matter 
ov  allegation  requiring  sub- 
stantial, AND  WHAT  MATTER  OF 
DESCRIPTION     requiring     strict 

proof. 

B.  Matter  of  allegation,  where 

sufficiently  proved. 

C  Matter  of  description,  where 
sufficiently  proved. 

D.  Variance,  how  taken  advan- 

tage of. 


A.  What  shall  be  deemed  matter 
of  allegation  requiring  sub- 
stantial, AND  WHAT  MATTER  OF 
DESCRIPTION  REQUIRING  STRICT 
PROOF. 


1.  An  averment  that  an  issue 
was  joined  is  supported  by  th* 
production  of  an  inforafet ion  con- 
taining two  counts,  upon  each  of 
which  issue  was  separately  taken. 
Rex  v.  Jones,  Peafce,  38.  '  Ken- 
yon, C.  J.  1791. 

2.  In  debt  for  using  a  trade1 
without  having  served  an  appren- 
ticeship, the  whole  time  laid  in  the 
declaration  need  not  be  proved, 
provided  it  be  averred  that  the  de- 
fendant forfeited  40s.  for  every 
month.  Powell,  qui  tarn,  v.  Far* 
mer,  Peake,  57.  Kenyon,  C.  J* 
179K 

3.  Indictment  under  1 7  Geo.  III. 
cap.  26.  s.  7*  for  taking  a  particu- 
lar sum  exceeding  10s.  per  cent. 
as  brokerage  on  an  annuity*  The 
sum  included  a  demand  for  prepar- 
ing the  deeds,  &c.  Held,  to  be 
no  variance.  Rex  v.  Gilhain,  1 
Esp.  285.    Kenyon,  C.  J.  1 795. 

And  the  court  discharged  a  rule 
for  a  new  trial,  on  the  ground  that 
the  precise  quantum  of  excess  was 
immaterial.     6  T  R.  265. 

4.  Assignees  under  a. joint  com* 
mission  against  A.  and  B.  suing 
for  the  debt  of  A.,  may  describe 
themselves  as  the  assignees  of  A* 
only.  Harvey  and  others,  assign- 
ees of  Harvey,  v.  Morgan  and  an- 
other, 2  Stark.  17.  Ellen  borough, 
C.J.  1816. 

5.  A  plaintiff  may  shew  that  he 
was  the  intended  payee  of  a  bill 
which  purports  to  be  payable  to  a 
person  of  a  different  name.  Willis 
v.  Barrett,  2  Stark.  29.  Ellenbor- 
ough,  C.  J.  1817. 

6.  So  upon  non  est  factum  plead- 
ed to  a  bottomry  bond,  it  is  no  de- 
fence that  the  obligees  are  describ- 
ed therein  as  "  the  Widow  Moller 
and  Son,9'  the  widow  having  died 
before  the  execution  of  the  bond, 
and  the  business  at  the  time  being 
carried  on  by  her  sons,  the  now 
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plaintiffs;  it  is  enough  to  prove  | 
tjiat  they  are  the  persons  meant  by 
the  description  in  the  bond.  J. 
Moller  and  T.  Moller  v.  Lambert, 
2  Campb.  548.  Ellenborough,  C. 
J.  1810. 

7.  In  an  action  against  the  ac- 
ceptor of  a  bill  signed  A.  and  Co., 
it  may  be  averred  to  have  been 
drawn  by  u  certain  persons,  using 
the  style  of  A.  and  Co.,"  though  A. 
has  no  partner.  Bass  v.  Clive,  4 
Campb.  78.  Ellenborough,  C.  J. 
1814.  .  • 

And  the  court  set  aside  a  nonsuit 
on  the  variance.  Ibid,  and  2  M.  & 
S.  282. 

And  see  Jenys  v.  Fawler,  2 
Stra.  946. 

8.  And  the  declaration  may  pro- 
ceed to  state  that  the  said  persons 
so  using,  &c."  indorsed  tne  bill. 
Shaw  and  another  v.  Farquhar, 
Abbott,  C.  J.  Westm.  1819. 

And  the  court  refused  a  rule  for 
a  new  trial.    B.  R.  T.  T.  1819. 

9.  A  writ  directed  to  the  sheriff 
of  Middlesex  generally,  may  be 
stated  to  have  been  directed  to  A. 
and  B.  sheriff  of  Middlesex.  Batch- 
ellor  and  another  v.  Salmon,  2 
Campb.  525.  Ellenborough,  C.  J. 
1810. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

10.  Trover  against  the  sheriff  for 
a  levy  under  a  fieri  facias  after  an 
act  of  bankruptcy,  the  amount  of 
which  had  been  paid  over  upon  an 
indemnity,  may,  in  a  declaration  on 
the  indemnity,  be  described  as  u  an 
action  prosecuted  for  the  recov- 
ery of  the  said  sum  of  money." 
Mi. 

11.  A  general  averment  that  a 
bill  was  accepted  bv  the  defendants, 
is  supported  by  evidence  of  an  ac- 
ceptance by  their  authorized  agent 
as  follows ,  "  for  A.  B.  and  Co." 
J.  S."    Heys  v.  Heseltine  and  an- 


other, 2  Campb.  604.     Ellenbor- 
ough, C.  J.  1811. 

12.  A  declaration  for  penalties 
under  the  lottery  insurance  act, 
need  not  state  that  a  premium  was 
paid  to  the  defendant.  Phillips, 
qui  tarn,  v.  Mendez  da  Costa,  1 
Esp.  59.     Kenyon,  C.  J.  1 793. 

13.  Plaintiff  declares  for  the  use 
and  occupation  of  premises  sihuUe 
in  the  parish  of  A.  there  being  no 
such  parish ;  the  variance  is  fatal. 
Wilson  v.  Clark,  1  Esp.  273.  Ken- 
yon, C.  J.  1 795. 

Sed  vide  Frith  v.  Gray,  4  T.  R. 
561,  n. ;  Good  title  v.  Waller,  4 
Taunt.  671. 

14.  An  averment  of  the  issuing 
of  a  latitat  against "  Francis  J.,  by 
the  name  of  John  J.,  is  not  support- 
ed by  evidence  of  a  latitat  against 
John  J.,  although  the  bond  was 
signed  by  the  principal,  u  Francis 
J.  arrested  by  the  name  of  John  J*," 
and  the  debt  and  the  indentitjr  of 
the  party  can  be  proved.  Scando- 
ver  and  others  v.  Warne,  2  Camp. 
270.    Ellenborough,  C.  J.  1809. 

15.  Issue  upon  a  prescription  for 
a  several  fishery,  in  four  places,  in 
a  navigable  river.  It  appeared 
that  the  right  extended  to  two  of 
the  places  only,  in  one  of  which 
the  trespasses  had  been  committed. 
It  was  ruled  that  the  trespasses  not 
having  been  committed  in  the  ex- 
cepted places,the  variance  between 
the  prescription  and  the  evidence 
was  immaterial.  Rogers  and  an- 
other v.  Allen,  1  Campb.  313. 
Heath,  J.  Chelmsford,  1808. 

But  the  court  of  K.  B.  granted  a 
new  trial.    Ibid. 

See  ante,  Custom,  pi.  2 ;  Plead- 
ing, pi.  52;  1  Wms;Saund,  268, 
note  1. 

16.  In  an  action  for  words  spok- 
en of  an.  attorney,  with  reference  to 
his  conduct  in  the  management  of 
a  former  cause,  the  proceedings  is 
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that  cause  must  be  strictly  proved. 
Parry,  gent,  one,  &c,  v.  Collis,  1 
Esp.  399.     Ken  von,  C.  J.  1 795. 

17.  Plaintiff  declares  for  a  pen- 
alty for  a  fraud  in  the  measure  of 
coals  purchased  by  A.  and  B. 
The  contract  of  sale  appears  to 
have  been  made  between  the  de- 
fendant and  A.,  B.,  and  C,  who 
agreed  to  divide  the  quantity  be- 
tween them.  The  variance  in  the 
description  of  the  contract  is  fatal, 
though  a  separate  delivery  was 
made  to  A.  and  B.  of  their  share. 
Parish,  qui  tarn,  v.  Burwood  et  alt. 
5  Esp.  33.  EUenborough,  C.  J. 
1804. 

18.  S.  P.  ruled  in  Everett,  qui 
tam,  v.  Tindall,  5  Esp.  169.  El- 
len borough,  C.  J.  1 804. 

And  see  post,  Vendor  and  pur- 
chaser, A.  (a)  1,2;  47  Geo.  III.  s. 
2.  cap.  68. 

Id.  Plaintiff  declares  on  a  bill 
made  on  the  3d  February,  though 
the  bill  appears  to  bear  date  on  a 
different  day,  it  need  not  be  shewn 
to  have  been  made  on  the  third. 
Coxon  v.  Lyon,  2  Campb.  307,  n. 
Thompson,  B.  York,  1810. 

And  see  infra,  C. 

20.  An  allegation  of  a  retainer 
**at  a  certain  salary,  to  wit,  2501. 
per  annum,"  can  be  supported  only 
by  proof  of  contract  for  a  specific 
annual  salary.  Preston  v.  Butch- 
er, 1  Stark.  3.  Ellenborough,  C. 
J.  1814. 

2 1 .  Evidence  of  an  agreement  to 
take  on  board  500  quarters  of 
wheat,  will  not  support  a  count 
which  set  out  an  agreement  to  take 
a  full  cargo ;  though  this  quantity 
in  fact  amount  to  a  full  cargo. 
Harrison  v.  Wilson,  2  Esp.  708. 
Kenyan,  C.  J.  1798. 

22.  Nor  will  such  evidence  sup- 
port a  general  count  for  the  use 
and  hire  of  a  ship.    Ibid* 


B.  Matter  of  allegation,  where 

SUFFICIENTLY  PROVED. 

(And  see  ante,  Usuby,  pi.  34.) 

23.  Where,  by  an  agreement  for 
a  purchase,  an  appraisement  was 
appointed  to  be  made  on  a  day 
certain,  which  was  afterward?  post- 
poned by  consent,  a  declaration  on 
the  original  agreement,  without 
noticing  the  alteration,  is  good. 
Thresh  v.  Rake,  1  Esp.  53.  Ken- 
yon,  C.  J,  1793. 

.  24.  In  an  action  on  a  bond  given 
to  indemnify  B.  and  C.  against  any 
advances  made  by  them  to  A.,  it  is 
sufficient  \o  prove  that  money  was 
advanced  by  the  house  of  B.,  C, 
and  D.,  in  which  D.  is  merely  a 
nominal  partner.  Robert  Harris 
son,  surviving  partner  of  Thomas 
Harrison,  v.  Fitzhenry,  3  Esp. 
238.    Le  Blanc,  J.  1800. 

25.  An  allegation  in  the  memo- 
rial of  an  annuity,  that  the  grantee 
paid  the  purchase  money  to  the 
grantor,  is  supported  by  evidence 
of  the  depositing  of  the  amount  by 
the  grantee  at  his  banker's  in  the 
name  of  his  attorney,  to  wait  the 
performance  of  a  condition  on  the 
part  of  the  grantee,  and  its  being 
subsequently  paid  over  by  the  attor- 
ney. Coarc  v.  Giblet,  4  Esp.  231* 
Eflenborough,  C.  J.  1 803. 

S.  C.  notS.  P.  3  East,  461. 

N.  It  does  not  appear  from  the 
report  whether  the  payment  ought 
to-be  considered  as  made  on  the 
day  on  which  the  money  was  de- 
posited with  the  banker,  or  on  that 
on  which  it  was  paid  over  to  the 
grantor. 

26.  Semble,  that  nn  averment 
that  J.  S.  "  was  one  of  the  meters 
duly f appointed  to  measure  .coals 
from  ships  in  the  Thames,"  is  sup- 
ported by  evidence  that  he  was 
appointed  deputy  coal-meter  by  the 
principal  coal-meters,  and  approved 


$76 


VARIANCE. 


by  the  city.     Davey  v.  Lowe,  5 
lisp.  70.  Ellenborougn,  C.  J.  1 803. 

27.  A  bill  was  stated  in  the  dec- 
laration to  have  been  indorsed  6e- 
fore  it  became  due ;  it  appeared  in 
evidence  to  have  been  indorsed  af- 
ter it  was  due.  Held,  that  the  va- 
riance was  immaterial.  Young 
and  another  v.  Wright,  1  Campb. 
139.    EUenborough,  C.J.  1807. 

And  see  Russell  v.  Langstaffe. 
Dougl.  497,  515. 

28.  A.  files  a  bill  in  chancery 
against  B.,  C,  and  D.  In  ^n  in- 
dictment against  B.  for  perjury  in 
his  answer,  the  bill  is  described 
as  having  been  filed  against  B.  and 
another;  but  the  purjury  is  assign- 
ed in  a  part  of  the  answer  which 
is  material  between  A.  and  B. 
This  is  a  substantial  statement  of 
the  proceedings  within  the  meaning 
of  23  Geo.  11.  cap.  11.  s.  1 ;  and 
it  would  not  have  been  a  material 
variance  if  it  had  been  alleged  that 
the  bill  was  filed  against  B.  only. 
Rex  v.  William  Benson,  2  Campb. 
508.     EUenborough,  C.  J.  1810. 

29.  An  allegation,  "  that  there 
has  immemorial !y  been  a  vestry, 
composed  of  a  err  lain  number  of 
select  persons,1'  can  be  supported 
only  by  proof  that  the  vestry  con- 
sisted of  a  definite  number.  Ber- 
ry and  another  v.  Banner  and  an- 
other, Pcake,  1 5G.  Kenyon,  C.  J. 
1792. 

30.  So  where  it  is  averred  that 
the  vestry  consisted  of  a  certain  se- 
lect number  of  persons,  comrne  scmblt. 
Ibid. 

•31.  Semblc,  that  an  averment  in  a 
declaration  for  a  malicious  arrest, 
that  the  former  suit  is  at  an  end, 
is  not  supported  by  producing  a 
judged  order  to  discontinue  on 
payment  of  costs,  and  shewing  that 
the  costs  have* been  paid  accord- 
ingly. Kirk  v.  Frencn,  1  Esp.  80. 
Kenyon,  C.  J.  1 794. 


Ace.  Goddard  v.  Smith,  6  Mod. 
261 ;  S.  C.  Salk.  21 ;  466 ;  S.  C. 
Holt,  497. 

32.  If  a  party  declare  in  tort  as 
the  proprietor  and  editor  of  a  news- 
paper, which  appears  in  evidence 
to  be  edited  by  a  servant,  under 
the  inspection  and  revision  of  the 
plaintiff)  semble,  that  the  averment 
is  entire,  and  that  the  plaintiff  can- 
not recover  as  proprietor  pro  tmnto, 
Heriot  v.  Stuart,  1  Esp.  437/  Ken- 
yon, C.  J.  and  K.  B.  E.  1796. 

33.  A  count  for  slander,  where 
the  obnoxious  words  contain  dis- 
tinct charges,  is  supported  by  proof 
of  words  conveying  any  one  of 
such  charges.  Flower  v.  Pedley, 
2  Esp.  491.     Eyre,  C.  J.  1796. 

34.  But  if  the  unproved  words 
affect  and  modify  those  which  are 
proved,  the  variance  is  fatal.    Ibid. 

35.  An  averment  that  A.  has 
received  5001.  is  not  supported  by 
evidence  of  the  transfer  of  600U 
stock  into  his  name.  Jones  v.  Brind- 
ley,  3  Esp.  205.  Kenyon,  C.  J. 
1800. 

S.  P.  Nightingall  v.  Devisme,  5 
Burr.  2589;  S.C.  2  Bla.  684. 

36.  Evidence  that  the  defend- 
ant made  a  statement  of  facts  a- 
mounting  to  a  tortious  conversion  on- 
ly, upon  which  a  magistrate  issues 
a  warrant  in  the  words  of  the  infor- 
mation, will  not  support  a  count  for 
imputing  the  crime  of  felony. 
Tempest  v.  Chambers,  1  Stark. 
67.     EUenborough.  C.  J.  1 8 1 5. 

37.  So,  though  the  magistrate 
cause  the  plaintiff  to  be  apprehend- 
ed on  suspicion  of  felony.  Leigh 
v.  Webb,  3  Esp.  165.  Eldon,  C. 
J.  1 800. 

38.  And  $emble,  that  no  action 
can  be  maintained  in  such  case. 
Ibid. 

39.  A  surviving  partner  may  de- 
clare without  naming  the  deceased. 
But  if  goods  sold  by  two  part- 
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ners  be  described  as  the  goods  of 
the  survivor,  the  variance  is  fatal. 
Ditchburn  v.  Spracklin  and  others, 
6  Esp.  31.  Ellen  borough,  C.  J. 
1803, 

And  see  Greenway  v.  Horne- 
blow,  Hardres,  221 ;  ante,  Action, 
pi.  33. 

40.  Where  the  defendant  justi- 
fies under  a  peace  officer,  and  the 
person  appears  to  be  merely  a  pa- 
trol employed  by  the  parish,  and 
not  a  constable,  the  evidence  does 
not  support  the  plea.  Cliffe  v, 
Littlemore,  5  Esp*  39*  Ellen  bor- 
ough, C.  J.  1 803. 

41.  An  averment  that  A.  was  on 
a  particular  day  indebted  to  B.  for 

'goods  sold  and  delivered,  is  not  sup- 
ported by  evidence  of  the  delivery 
of  goods  upon  a  contract  for  pay- 
ment in  bills  which  would  not  be 
due  on  that  day.  White  v.  Jones, 
^sq.  Marshal  of  the  King's  Bench, 
5  Esp.  1(51.  Ellenborough,  C.  J. 
1804. 

42.  Secus,  if  it  appear  that  the 
original  agreement  was  for  ready 
money,  and  that  the  payment  in 
bills  was  an  accommodation  after- 
wards extended  by  the  vendor. 
Ibid. 

And  see  ante,  Agreement,  A.  (a) 
1  ;  Assumpsit,  A.  (a)  1. 

43.  If  the  plaintiff  declare  as  in- 
dorsee of  a  promissory  note  drawn 
by  the  defendant,  payable  to  the 
order  of  A.  and  avers  that  A.  in- 
dorsed it,  his  own  proper  hand  being 
thereunto  subscribed,  and  the  whole 
note,  when  produced,  appears  to 
be  indorsed  by  B.  per  procuration 
for  A.  the  variance  is  fatal,  as  the 
indorsement  is  a  material  and  ne- 
cessary averment,  and  if  stated  ac- 
cording to  the  fact  would  have  af- 
forded the  defendant  the  opportu- 
nity of  shewing  that  no  such  au- 
thority was  given,  which  would 
have  been  an  answer  to  the  action. 

48 


Levy  v.  Wilson,  5  Esp.  180.    El- 
len borough,  C.  J.  1804. 

44.  But  stmbk,  that  proof  that  a 
bill  was  indorsed  by  an  unauthor- 
ized agent  in  At  name  of  the  princi- 
pal, is  sufficient  to  support  an  aver- 
ment of  an  indorsement  made  by 
the  principal,  his  own  proper  hand 
being  thereunto  subscribed;  and 
that  at  any  rate  the  defendant  can- 
not be  allowed!to  take  the  objection 
after  a  promise  to  pay,  made  with 
the  full  knowledge  of  this  circum- 
stance. Helmsley  v.  Loader,  2 
Campb.  450.  Ellenborough,  C.  J. 
1810. 

45.  Evidence  of  the  improper 
stowing  of  the  defendant's  anchor, 
whereby  it  broke  into  another  ves- 
sel and  damaged  the  plaintiff's 
goods,  will  not  support  a  count 
charging  the  injury  on  the  unskil- 
ful steerage  of  the  defendant's  ship. 
Hullman  v.  Bennett,  5  Esp.  226. 
Ellenborough,  C.  J.  1805. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid.  228. 

46.  An  averment  in  an  informa- 
tion that  u  an  order  was  made  for 
the  landing  of  goods  on  a  quay  or 
wharf,"  is  not  supported  by  evi- 
dence of  an  order  to  deliver  "  at 
the  king's  warehouse,"  though  it 
appears  in  evidence  that  the  ware- 
house stands  on  the  quay.  Rex 
v.  Cassano,  5  Esp.  231.  Elteo- 
borough,  C.  J.  1805. 

47.  Where  an  indictment  char- 
ges the  defendant  with  obtaining, 
by  false  pretences,  a  sum  of  mon- 
ey, the  property  of  A.  and' it  ap- 
pears that  the  money  belonged  to 
A.'s  servant,  who  was  afterwards 
reimbursed  by  his  master,  the  va- 
riance is  fatal.  Rex  v.  Douglass, 
1  Campb.  213.  Ellenborough,  C. 
J.  1808. 

48.  But  such  an  averment  is 
supported  by  shewing  that  the  ser- 
vant had  in  his  hands  at  the  time 
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an  equal  sum  belonging  to  his  mas- 
ten    Ibid. 

49.  Declaration  charges  the  de- 
fendant with  committing  a  nuisance 
to  the  injury  of  the  plaintiff's  re- 
versionary interest  in  premises,  in 
the  occupation  of  their  tenants.  The 
plaintiffs  are  seized  in  trust  for  the 
parish  of  B. ;  the  premises  are  oc- 
cupied by  paupers,  and  by  a  par- 
ish officer  appointed  to  take  care  of 
them.  The  averment  of  tenancy 
is  not  proved.  Martin  and  anoth- 
er v.  Goble,  1  Campb.  320.  Mac- 
donald,  C.  B.  Horsham,  1808. 

50.  The  omission  of  the  place 
of  payment  contained  in  the  body 
of  a  promissory  note,  is  not  cured 
by  an  averment  that  the  note  was 
duty  presented.  Roche  v.  Camp- 
bell, 3  Campb.  247.  Ellenbor- 
ough,  C.  J.  1812. 

51.  An  outgoing  tenant  cannot 
declare  for  goods  sold,  upon  an  ex- 
ecuted agreement  to  take  the  fix- 
tures. jNutt  v.  Butler,  5  Esp.  176. 
Ellenborough,  C.  J.  1804. 

52.  In  assumpsit  against  school- 
master for  delivering  fireworks  to 
plaintiff's  son,  his  scholar,  and  suf- 
fering him  to  retain  them,  contrary 
to  defendant's  duty  and  undertak- 
ing, with  special  damage,  delivery 
must  be  proved  as  averred.  King 
v.  Ford,  1  Stark.  421.  Ellenbor- 
ough, C.J.  1816. 

53.  Where  two  lots  are  sold  un- 
der an  inclosure  act,  a  declaration 
upon  a  sale  of  "  divers,  to  wit,  two 
lots,  &c."  is  bad.  The  agreements 
are  separate  both  in  law  and  fact, 
•and  cannot  be  stated  as  one  con- 
tract. James  and  another  v.  Shore, 
1  Stark.  428.  Ellenborough,  C.  J. 
1816. 

54.  And  if  the  commissioners 
have  resold  under  the  conditions, 
they  cannot  recover  upon  the  gen- 
eral count,  as  for  a  sale  to  defend- 
ant.    Ibid. 


55.  An  allegation  of"  a  charge 
of  felony,"  is  supported  by  proof  of 
a  charge  upon  suspicion.  Davis  v. 
Noak,  1  Stark.  377.  Ellenborough, 
C.J.  1816. 

And  the  court  discharged  a  rule 
for  a  new  trial.    Ibid. 

56.  In  an  action  against  A.  for 
the  negligence  of  his  waggoner,  an 
averment  that  the  waggoner  was 
employed  by  A.  is  supported  by 
evidence  of  his  being  employed  by 
B.  who  horses  a  different  part  of 
the  same  line  of  road.  Waland  v. 
Elkins,  1  Stark.  272.  Gibbs,  C.  J. 
1816. 

And  see  ante,  Partner,  pi.  6.  | 

57.  An  allegation  that  the  plain- 
tiff gave  bail  to  the  sheriff  for  his 
appearance  at  the  return  of  the 
writ,  is  not  supported  by  evidence 
that  he  paid  the  debt,  and  lOh  for 
the  costs,  into  the  hands  of  the 
sheriff.  He  is,  therefore,  preclud- 
ed from  recovering  for  the  conse- 
quential damage.  Bristow  v.  Hay- 
wood, 4  Campb.  213.  Ellenbor- 
ough, C.  J.  1815. 

58.  Declaration  against  an  at- 
torney for  suffering  A.  to  be  super- 
seded, averred  that  A.  was  justly 
indebted  to  the  plaintiff.  It  was 
proved  that  A.  was  a  married  wo- 
man.  The  variance  Was  held  fatal. 
Lee  v.  Ayrton,  one,  &c.  Peake, 
119.     Kenyon,C.  J.  1792. 

59.  In  debt,  out  farm,  for  setting 
a  person  to  work  in  the  trade  of  a 
sawyer  who  has  not  served  an  ap- 
prenticeship, if  that  business  ap- 
pears to  have  been  merely  auxilia- 
ry to  the  trade  actually  carried  on, 
the  variance  is  fatal.  Spencer, 
qui  tarn,  v.  Mann  and  others,5  Esp. 
1 1 0.     Ellenborough,  C.  J.  1 804. 

60.  But  stmble,  that  a  mere  mis- 
description of  the  trade  of  the  par- 
ty who  sets-  the  unqualified  person 
to  work,  is  immaterial.    Amu 
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And  see  Beach  v.  Turner,  4 
Burr.  2449. 

C.  Matter  of  description  where 

SUFFICIENTLY  PROVED. 

And  see  post.  Venue,  pi.  2 ;  Waste, 

pi.  5.) 

61.  Where,  in  a  declaration 
for  a  fake  return,  the  plaintiff  sets 
out  a  judgment  to  recover  two  dis- 
tinct sums,  and  the  record  when 
produced  appears  to  be  a  judg- 
ment for  three  distinct  sums,  sembu, 
that  the  omission  is  no  ground  of 
nonsuit  Phillips  v.  Earner  et  alt. 
sheriffs  of  London,  1  Esp.  355. 
Kenyon,  C.  J.  1795. 

62.  The  omission  of  a  party's 
addition,  (the  younger,)  is  not  a  fa- 
tal misrecital  of  a  record,  where  it 
gives  rise  to  no  ambiguity.  Amey 
v.  Long,  1  Campb.  15,  and  6  Esp. 
1 16.     Ellenborough,  C.  J.  1 807. 

63.  If  a  declaration  describe  a 
writ  as  having  issued  against  UM* 
B."  and  it  appear  to  have  been  is- 
sued against u  M.  B.  spinster,19  the 
variance  is  immaterial.  Sectu,  if 
the  writ  be  against  "  M*  B."  and 
the  declaration  describe  it  as  hav- 
ing issued  against  UM.  B.  spinster." 
Brown  v.  Jacob's,'  2  Esp.  726,  7. 
Kenyon,  C.  J.  1 799. 

64.  An  averment  that  it  was  or- 
dered  by  a  bye-law  that  there 
should  be  a  court  consisting  (/cer- 
tain officers,  is  supported  oy  evi- 
dence of  a  law,  enacting  that  these 
officers  should  be  sufficient  to.  con- 
stitute the  court.  Rex  v.  Camp- 
bell, 1  Campb.  91.  Ellenborough, 
C.  J.  1807,  and  K.  B.  1808. 

65.  In  an  action  for  not  accepting 
the  assignment  of  a  shop,  and  taking 
goods  at  a  valuationahe  declaration 
stated  that  the  plaintiff  was  possess- 
ed of  premises/or  the  remainder  of  a 
certain  term  of  years,  which  he  agreed 
to  assign  to  the  defendant.  It  ap- 
peared that  the  plaintiff  was  mere- 


ly lessee  from  year  to  year,  with  a 
'  promise  of  a  term  for  1 4  years. 
Held,  that  the  legal  estate  of  the 
plaintiff  was  sufficient  to  support  the 
averment  in  the  declaration.  Bot- 
ting  v.  Martin,  1  Campb.  317.  El- 
lenborough, C.  J.  1808. 

66.  In  an  action  brought  by  £» 
lizabeth  H.  the  record  of  a  judg- 
ment in  the  mayor's  court  was  pro- 
duced, in  which  the  now  defend- 
ant was  garnishee,  and  Eliza  H. 
was  defendant.  But  it  appearing 
that  the  plaintiff's  attorney  in  the 
present  suit,  had  called  her  Eliza 
H.  It  was  held  to  be  no  variance. 
Huxhamv.  Smith,  2  Campb.  21. 
Ellenborough,  C.  J.  1809. 

67.  In  an  action  by  C.  and  D. 
as  assignees  of  A.  a  notice  entitled 
"  in  an  action  between  C  and  D«, 
assignees  of  A.  and  B.."  &c.  is  in- 
operative. Harvey  v.  Morgan, 
ubi  supra,  pi.  4. 

Ana  the  court  refused  a  rule  for 
a  new  trial.    2  Stark.  1 9* 

68*  The  words  "accepted  on 
myself,  payable  everywhere,"  in- 
serted in  the  margin  of  a  promisso- 
ry note,  payable  seven  days  after 
sight,  are  not  to  be  declared  upon 
as  part  of  the  original  instrument, 
though  contemporaneous  in  point 
of  fact  Splitgerber  v.  Kohn,  .1 
Stark.  125.  Ellenborough,  C.  J. 
1815. 

69.  Declaration  stated  that  the 
defendant  had  preferred  an  indict- 
ment against  the  plaintiff,  charg- 
ing her  with  having  feloniously  sto- 
len three  promissory  notes.  The 
indictment,  when  produced,  was 
found  to  charge  the  plaintiff  with 
having  stolen  the  notes  in  a  dwel- 
ling house*  It  was  urged  that  the 
indictment  proved  the  allegation 
and  more,  and  that  upon  an  indict- 
ment so  franked,  the  plaintiff  might 
have  been  convicted  of  the  simple 
grand  larceny.    The  count  was 
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held  bad.    Graham,    B.  Bristol. 
Summer  Assizes,  *  819* 

70.  The  plea  of  not  guilty  to  an 
information  in  the  exchequer  for 
receiving  run  goods,  puts  in  issue 
only  the  facts  which  form  the  gist 
of  the  action;  and  where  an  in- 
dictment for  perjury  committed  at 
the  trial  of  the  information,  avers 
that  issue  was  joined  upon  facts, 
some  of  which  were  merely  laid 
as  inducement,  though  necessary  to 
be  proved  at  the  trial,  the  variance 
is  fatal.  The  King  v.  Richard 
Hawkins,  Peake,  8.  Buller,  J. 
1790. 

71.  Declaration  for  not  remov- 
ing goods  in  a  reasonable  time.  Con- 
tract, to  remove  in  a  month.  The 
variance  is  fatal.  Hore  v.  Milner, 
Peake,  42,  a.  Kenyon,  C.  J.  1 7*7. 

72.  Semble,  that  the  mis-spelling 
of  a  name  in  setting  out  a  record  is 
fatal,  though  the  words  be  idem  so- 
nantia ;  secus  upon  a  plea  in  abate- 
ment. Brown  v.  Jacobs,  gent.  2 
Esp.  726.     Kenyon,  C.  J.  1 799. 

And  see  Dickenson  v.  Bowes,! 6 
East,  110;  Ahitbol  v.  Beneditto,  2 
Taunt.  401. 

73.  A  count  for  not  taking  away 
goods  according  to  conditions  of 
sale,  one  of  which  was  stated  to  be 
the  payment  of  w  1."  omitting  the 
sum,  which  appears  in  evidence  to 
have  been  101.  is  bad.  Mertens  v. 
Adcock,  4  Esp.  251.  Ellenbor- 
ough,  C.  J.  1 803. 

And  see  Samon  v.  Pitt,  Cro.  El. 
432;  S.  C.  5  Co.  77,  b ;  Martham 
v.  Jemx,  Yelv.  97, 8  ;  ante,  Deep, 
pi.  3, 1 2. 

74.  Declaration  for  an  escape 
averred  that  J.  S.  was  brought  by 
habeas  corpus  before  a  judge  of  K. 
B.  who  committed  him  to  the  cus- 
tody of  the  marshal,  "as  by  the 
fcaid  writ  of  habeas  corpus,  and  the 
return  thereof,and  the  said  commit- 
ment thereon,  now  remaining  in  the 
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said  court>  more  fully  appears 
Held,  the  production  of  the  writ 
that  from  the  King's  Bench  prison, 
where  it  was  filed,  would  not  sup- 
port the  action.  Turner  v.  Eyles, 
5  Esp.  8.    AlvanIey,C.  J.  1803. 

And  the  court  of  C.  P.  discharg- 
ed a  rule  for  setting  aside  nonsuit. 
Ibid,  and  3  Bos.  &  Pul.  456. 

Sed  vide  Wigley  v.  Jones,  5 
East,  440 ;  Sw  C.  1  Smith,  468  ;  1 
Wms.  Saund.  39,  n. 

75.  Plaintiff  declares  for  a  false 
return  to  a/,  fa*  indorsed"  to  levy 
6001.  together  with  the  sheriff's 
poundage,  officers9  fees,  and  other 
legal  charges  and  incidental  expense* 
attending  the  levyS  The  writ  when 
produced  appears  to  have  been  in- 
dorsed to  levy  6001.  together  with 
the  sheriff's  poundage,  officers' fees, 
et  catera.  Semble,  that  the  variance 
is  fatal.  Stiles  v.  Rawlins  and  an- 
other, 5  Esp.  1 33.  Ellenborough, 
C.  J.  1804. 

76.  An  agreement  to  deliver  soil, 
cannot  be  declared  upon  as  a  con* 
tract  to  deliver  soil  or  breeze,  if  it 
appear  that  soil  and  breeze  are  dif- 
ferent articles.  Clark  v.  Manstone, 
5  Esp.  239.  Mansfield,  C.  J.  IK05. 

S.  P.  e  convtrso,  Penny  v.  Por- 
ter, 2  East,  2 ;  Turner's  case,  Gilb* 
Ev.  168  ;  »3  Ed.  4,46. 

77.  Indictment  for  not  repairing 
a  road  leading  from  A.  to  B.  and 
from  thence  to  C.  is  not  supported 
by  evidence  of  the  non-repair  of  a 
direct  road  from  A.  to  C,  not  pas- 
sins  through  B.,  though  communi- 
cating with  it.  Rex  v.  Great  Can- 
field,  6  Esp.  136.  Ellenborough, 
C.J.Essex,  1810. 

And  see  Philips  v.  Davies,  2 
Anst.  572. 

78.  A  notice  of  action  against  a 
justice  of  the  peace,  in  which  the 
attorney  describes  himself  as  of 
New  Inn,  London,  instead  of  West- 
minster, is  insufficient.    Stearsv. 
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Smith,  clerk,  6  Esp.  138.    Ellen- 
borough,  C.  J.  Maidstone,  ItflO. 

79.  Declaration  in  covenant  re- 
cited a  demise  of  premises,  "  late 
in  the  occupation  of  Samuel  R." 
In  the  lease  it  stood  "  Saul  R. ;"  and 
the  name  was  not  contracted  either 
in  the  indenture  or  in  the  record. 
Held,  a  fatal  variance.  Bowditch 
v.  Mawley,  1  Campb.  1 95.  Ellen- 
borough,  C.  J.  1 808. 

And  see  Pitt  v.  Green,  9  East, 
188. 

80.  Plaintiff  declared  that  he 
was  constable  of  the  parish  of  Su 
Paul^  Coveni  Garden,  and  that  de- 
fendant assaulted  him  in  the  execu- 
tion of  his  said  office.  It  appear- 
ed that  he  had  been  presented  as 
a  fit  person  to  serve  as  one  of  the 
constables  of  the  parish  of  St.  P. 
C.  G.,  but  that  he  had  been  sirorn 
in  to  serve  for  Westminster  gener- 
ally. Held,  a  fatal  variance* 
Goodesv.  Wheatley^sq.1  Campb. 
331.    EUenborough,  C.  J.  1808* 

81.  An  indictment  for  perjury  in 
articles  of  the  peace,  exhibited  to 
a  magistrate,  stated,  that  the  defen- 
dant swore  u  in  substance  and  ef- 
fect," that  A.  assaulted  her,  and  at 
the  same  time  threatened  to  shoot 
her.  The  word  u  time"  appeared 
to  have  been  omitted  in  the  articles. 
The  variance  was  held  fatal.  Rex 
v.  Mary  Ann  Taylor,  1  Campb* 
404.    EUenborough,  C.  J.  1 808. 

82.  In  such  a  case  the  deposi- 
tion should  be  exactly  set  forth  and 
the  omission  supplied  by  an  inuen- 
do.    Ibid. 

83.  But  where  an  indictment 
stated  that  an  action  was  depend- 
ing between  A.  plaintiff,  and  B.  de- 
fendant, and  the  judgment  produc- 
ed began  with  "B.  sued  by  the 
name  of  C.  was  summoned  to  an- 
swer A*,"  the  omission  in  the  in- 
dictment of  the  name  by  which  B. 
appeared  to  have  been  miscalled f 


in  the  process,  was  held  to  be  im- 
material. Rex  v.  Windus,  1  Camp. 
406,  n.    EUenborough,  C.  J,  1808. 

84.  Semble,  that  if  A » B.,dean  of, 
&c.  and  the  chapter  of  the  same 
church,  declare  for  the  use  and  oo 
cupatioQ  of  lands,  held  by  the  de- 
fendant by  the  permission  of  the 
said  dean  and  chapter,  and  it  appear 
in  evidence  that  the  premises  were 
occupied  by  the  defendant  before 
A.  B.  was  dean,  the  variance  is  far 
tal,tbough  the  insertion  of  the  name 
of  A.  B,  was  unnecessary.  The 
Dean  and  chapter  of  Rochester  v. 
Pierce,  1  Campb.  466.  EUenbor- 
ough, C.  J.  1808. 

Upon  a  motion  to  set  aside  a 
nonsuit,  the  court  of  K.  B.  was  & 
qually  divided.    Ibid. 

VideDoctr.  Plac.  163;  1  H, 
B la.  354;  ante,  Abatement,  pi.  7; 
Bius,  pi.  330,  325 ;  Penal  action, 
pi.  47*  And  as  to  the  necessity  of 
naming  the  head  of  the  corporation, 
see  Co.  Litt.  3 ;  Tho.  Co.  Liu.  ; 
Carter  and  CI  ay  cole's  case,  1  Leon. 
306, 307 ;  Dyer,  86,  a,  b. 

85.  It  is  a  fatal  misdescription  of 
a  trial  at  nisi  prius  to  slate,  that "  at 
the  sitting  at  nisi  prius,  holden  af- 
ter Michaelmas  term,  in  the  45th 
year,  &c  on  the  29  th  day  of  No- 
vember in  that  year,  in  the  court  of 
king's  bench,  before  Edward  Lord 
EUenborough,  then  Lord  Chief 
Justice  of  the  same  court,  the  trial 
came  on  to  be  heard  in  due  course 
of  law;"  as  the  words  in  italics 
are  exclusively  applicable  to  a  tri- 
al at  bar,  and  the  defect  is  not  cur- 
ed by  the  general  averment  with 
which  the  sentence  concludes. 
Woodford  v.  Ashley,  2  Campb. 
193.    EUenborough,  C.  J.  1809. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.  Ibid,  and  1 1 
East,  509. 

86*  An  agreement  to  sell  goods 
expected  by  the  Fanny  and  Almi- 
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ra,  is  described  in  the  declaration 
as  an  agreement  to  sell  goods  ex- 
pected bjr  the  Fanny  Aknira  ;  sem- 
We,  that  tne  variance  is  fataL  Boyd 
▼.  Siffkin,  2  Campb.  326.  Ellen- 
borough,  C.  J.  1809. 

87.  An  averment  in  a  declaration 
for  a  malicious  prosecution,  that 
plaintiff  was  "  acquitted  by  a  jury 
in  the  court  of  our  lord  the  king, 
before  the  king  himself,  at  West- 
minster before  the  chief  justice, 
and  discharged  thereupon  by  the 
court,"  is  not  proved  by  a  record, 
stating  that  the  trial  took  place  be- 
fore the  chief  justice  at  nisi  prius, 
and  that  the  plaintiff  was  discharg- 
ed by  the  court  in  bank.  Wood- 
ford v.  Ashley,  ubi  supra. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.  Ibid,  and  1 1 
East,  508. 

88.  Though  a  commission  of 
bankrupt  passes  the  great  seal,  it 
does  not  issue  out  of  chancery.  And 
scmble,  that  an  averment  to  the  for- 
mer effect,  would  be  fatal.  Poyn- 
ton  v.Forster  and  otheis,3  Campb. 
58.     Ellenborough,  C.  J.  1811. 

89.  An  averment  in  a  declaration 
for  maliciously  suing  out  a  commis-  j 
sion  of  bankrupt,  that  the  commis- 
sion was  duly  superseded,  is  not  sup- 
ported by  producing  the  chancel- 
lor's order,  directing  it  to  be  super- 
seded.    Ibid. 

And  as  to  the  malice,  see  ante, 
Action  on  the  case,  A.  (g)  ^  ibid. 
A.  (h). 

'  90.  An  undertaking  to  deliver 
goods  to  A.  is  not  proved  by  an  a- 

Sreement  to  deliver  goods  to  the 
earer  of  a  receipt  for  the  goods 
given  by  the  defendant.  Samuel 
v.  Darch  and  others,  2  Stark.  60. 
Ellenborough,  C.  J.  1817. 

91.  A  covenant  to  repair,  "fire 
and  all  other  casualties  excepted," 
cannot  be  declared  on  as  a  cove- 
nant to  repair  generally.    Tempa- 


ny  v.  Burnand,  4  Campb.  20.  EL 
len  borough,  C.  J.  1814. 

And  see  Howell  v.  Richards,  1 1 
East,  §33;  Tempest  v.  Bawling, 
13  East,  1 8,  20. 

92.  Plaintiff  declares  that  oa 
such  a  day  the  defendant  made  his 
bill,  bearing  date  the  tame  dag  mi 
year  at  aforesaid.  The  real  date  is 
different.  The  variance  is  fataL 
Anon.  2  Campb.  308,  n.  Elkn- 
borough,  C.J.  1809. 

S.  P.  Baynham  v.  Matthews, 
Fitzg.  130. 

93.  Declaration  on  policy  "on 
plaintiff's  share  of  goods."  The 
policy  was  originally  u  on  profits 
of  goods,"  but  was  enlarged  bj  a 
marginal  insertion  with  defendant's 
initials.    Held,  that  the  original  a- 

Sreement  need  not  be  set  in  the 
eclaration.  Robinson  v.  Tobfo, 
1  Stark.  336.  Ellenborough,  C.  J. 
1S16. 

94.  Special  assumpsit  by  land- 
lord against  assignees  of  a  bankrupt, 
on  an  agreement  to  pay  10s.  in  the 
pound  tor  rent,  due  from  bankrupt 
and  themselves.  It  appeared  that 
part  of  the  consideration  was  that 
plaintiff  should  accept  a  surrender, 
which  was  not  noticed  in  the  spe- 
cial count.  Upon  which  omission 
the  plaintiff  was  nonsuited.  Dash- 
wood  v.  Peart  and  Davis.  Sittings 
after  H.  T.  1818. 

95.  In  a  declaration  on  a  bill  of 
exchange,  the  omission  of  the  word 
"  sterling"  is  immaterial.  Glossop 
v.  Jacob,  1  Stark.  69.  Ellenbor- 
ough, C.J.  1815. 

S.  C.  not  S.  P.  4  Campb.  227. 

96.  A  British-built  vessel  is  let  to 
freight,  as  u  the  Swedish  ship,  cal- 
led the  Maria,"  but  is  documented 
as  a  Swedish  ship.  The  freighter 
is  unacquainted  with  the  circum- 
stances. He  cannot  set  up  the 
misdescription  as  a  defence  to  so 
action  for  not  loading.    Reusse  v. 
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Meyers,  3  Campb.  475*  EUenbor- 
ough, C.  J.  1813. 

97.  In  an  action  against  A.  on  a 
bond  declared  upon  as  the  joint 
bond  of  A.  and  B.,  A.  pleads  that 
it  is  not  his  deed.  It  is  only  nec- 
essary to  prove  that  the  bond  was 
executed  by  A.  Middleton  v. 
Sandford,  4  Campb.  34.  Dampier, 
J.  1814. 

98.  A  joint  and  several  bond  may 
be  declared  on  simply  as  a  joint 
bond.  Middleton  v.  Sandford,  4 
Campb.  34.    Dampier,  J.  1 8 1 4. 

99.  Notice  of  action  against  a 
J.  P.  under  22  Geo.  II.  (34  Geo. 
II.  cap.  44)  describing  plaintiff's 
attorney  as  of  New  Inn,  London, 
instead  of  New  Inn,  Westminster- 
Held  insufficient.  Stears  v.  South, 
clerk,  6  Esp.  138.  EUenborough, 
C.  J.  Maidstone,  1810. 

And  see  Taylor  v.  Fenwick,  7 
T.  R.  635,  n ;  more  fully  reported, 
S  B.  &  P.  553  (n)  a. 

100.  Declaration,  qui  tarn,  for 
•insuring  a  particular  lottery  ticket 
at  421. ;  proof  that  this  sum  was 
paid  as  the  premium  for  insuring 
that  ticket  and  others,  the  variance 
is  fatal.  Phillips,  qui  tarn,  v.  Men- 
dez  da  Costa,  1  Esp.  59.  Ken- 
yon,  C.J.  1793. 

101.  Declaration  for  insuring  a 
lottery  ticket,  without  mentioning 
any  premium ;  proof,  that  the  tick- 
et was  insured  at  a  certain  premi- 
um.   This  is  no  variance.    Ibid. 

D.  HOW  TAKEN  ADVANTAGE  OF. 

103.  Where  a  declaration  omits  a 
proviso,  which  roes  in  defeasance 
of  the  covenant  declared  on,the  de- 
fendant must  have  oyer  and  demur. 
He  cannot  take  advantage,  of  the 
omission  upon  non  est  factum*  Gor- 
don v.  Gordon,  1  Stark.  294.  El- 
len borough,  C.  J.  1 8 1 6. 

103.  A  defendant  is  not  preclu- 


ded from  insisting  upon  a  variance, 
by  an  admission  produced  at  the 
trial  "  of  the  due  execution  of  the 
deed  mentioned  in  the  declara- 
tion/' Goldie  v.  Shuttleworth,  I 
Campb.  70.  EUenborough,  C.  J. 
1807. 

104.  Semblt,  that  it  would  be 
otherwise  if  the  admission  had  run 
u  as  mentioned  in  the  declaration.* 
IbuL 
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A.  Sale. 

(a)  Entire  contract* 

(b)  Conditional  contract. 

(c)  Contract^  when  perfect. 

(d)  Concealment. 

B.  Delivery,  what  shall  be. 

C.  Rights  or  vendor. 

D.  Liability  of  vendor. 

E.  Rights  or  vendee. 

F.  Liability  of  vendee. 

G.  Bill  of  sale. 
(a)  Possession  under. 


A.  Sale. 
A.  (a)  Entire  contract. 

1.  Where  three  articles  are  or* 
dered  from  a  tradesman  at  the  same 
time,  at  separate  prices,  the  purcha- 
ser may  consider  the  contract  as 
entire,  and  may  refuse  to  receive 
one  article  without  the  rest. 
Champion  v.  Short,  1  Campb.  53. 
EUenborough,  C.  J.  1807. 

And  see  Dig.  21, 1,34 ;  Ibid.  21, 
1,  59,  1 ;  Ibid.  21,  2,  72  5  5  Vin. 
Abr.  511,  515;  ante,  Bills  and 
notes,  pi.  237. 

2.  But  if  he  accept  one  of  the 
articles,  and  another  be  tendered 
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without  the  third,  he  cannot  reject 
it,  having  himself  severed  the  con- 
tract*   Ibid. 

And  see  Dig.  21,  1,  38;  ante, 
Auction,  pi.  8. 

3.  Purchaser  of  lands,  takes 
growing  crops  at  a  valuation.  The 
purchaser  enters,  but  the  seller  can 
make  no  title  to  the  lands.  The 
contract  being  entire,  the  seller  can- 
not maintain  indebitatus  assumpsit 
for  the  crops.  Neale  and  others 
v.  Viney,  1  Campb.  471.  Ellen- 
borough,  C.  J.  Guildford.  1808. 

Sed  vide  ante,  Use  and  occupa- 
tion, pi.  1. 

4.  Held,  that  an  agreement  to 
sell  100  sacks  of  flour,  at  94s.  6d. 
per  sack,  is  an  entire  contract,  and 
that  if  after  delivery  and  accep- 
tance of  part,  the  vendor  refuse  to 
deliver  the,  remainder,  he  cannot 
recover  the  price  of  the  quantity 
delivered.  Walker  v.  Dixon,  2 
Stark.  281.  Ellenborough,  C.  J. 
1817. 

But  the  court  of  K.  B#  set  aside 
the  verdict ;  ex  relatione  Wilde,  of 
counsel  for  the  defendant.  And 
see  Appendix. 

5.  Purchaser  of  two  houses  in 
distinct  lots,  may  refuse  to  take 
one  house  if  no  title  can  be  made 
to  the  other.  Chambers  v.  Grif- 
fiths et  alt.  1  Esp.  150.  C.  J.  1794. 

But  see  Ponle  v.  Sh^rgold,  2 
Bro.  C.  C.  118;  1  Cox,  273;  S. 
C.  6  Ves.  676  ;  Sugd.  V.  &  P.  5 
edit.  247. 

6.  Where  two  lots  are  bought  at 
an  auction  the  agreements  for  each 
lot  are  separate,  and  cannot  be 
treated  or  declared  on  as  one  con- 
tract. James  and  another  v.  Shore, 
1  Stark.  426.  Ellenborough,  C. 
J.  1816, 

7.  A.  is  employed  by  B.  to  sell 
his  horse ;  A.  sells  B.'s  horse,  and 
another  belonging  to  C,  at  an  en- 
tire price  to  D.,  and  warranto  both 


horses  sound ;  sever  the  contract, 
and  bring  his  actions  upon  the  war- 
rants against  A.  in  respect  of  the 
unsoundness  of  his  horse.  Sj- 
monds  v.  Carr,  1  Campb.  361. 
Ellenborough,  C.  J.  1 808. 
&  P.  Hort  v.  Dixon,  Selw.  101. 

8.  A  sale  of  coals  to  A.  &  B. 
who  agree  to  divide  the  quantity 
between  them,  cannot  be  describ- 
ed in  pleading  as  a  sale  to  A., 
though  a  separate  delivery  be 
made  to  A.  of  his  share.    Parish. 

?ui  tarn,  v.  Burwood,  5  Esp.  33. 
Illenborough,  C  J.  1 803,  and  Ev- 
erett, qui  tarn,  v.  Tindall,  5  Esp 
169.    Ellenborough,  C.  J.  1804. 

A.  (b)  Conditional  contract. 

9.  An  agreement  whereby  the 
defendants  sell  to  the  plaintiff,  a 
certain  quantity  of  goods  expected, 
by  a  particular  vessel,  on  arrroaly 
is  a  conditional  contract  dependent 

on  the  arrival  of  the  goods.  No 
action  will  therefore  lie  for  the  non- 
delivery of  the  goods  on  the  arri- 
val of  the  vessel  in  ballast.  Hawes 
v.  Humble,  2  Campb.  327  o* 
Wood,  B.  Lancaster,  1 809. 

And  see  ante,  Agreement,  pi* 
28,  29. 

10.  Consequently  the  statement 
of  such  an  agreement  as  an  under- 
taking to  sell  on  the  arrival  of  thi 
vessel  is  a  fatal  misdescription  of 
the  contract.  Boyd  v.  SifFkin,  2 
Campb.  326.  Ellenborough,  C. 
J.  1309. 

11.  Where  defendants  sold  to 
the  plaintiffs  all  the  hemp,  not  ex- 
ceeding 300  tons,  which  might  be 
loaded  in  a  certain  vessel  byfc 
agent  of  the  concern*  who  shipped 
only  7 1  tons  for  defendants,  aw 
filled  up  the  vessel  on  the  account 
of  other  correspondents,  it  *as 
held,  that  defendants  were  not  lia- 
ble for  the  non-delivery  of  the  res- 
idue of  the  300  tons.  Hay  ward  and 
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others,  v.  Scougall  and  others,  2 
Campb.  56.  Ellenborough,  C.  J. 
1809. 

A.  (c)  Contract,  when  perfect* 

1  2.  A  broker  sells  goods  for  the 
house  of  A.  and  B.,  but  fills  up  the 
bought  note  in  the  names  of  A* 
and  C,  (the  former  firm.)  The 
purchaser  is  bound,  unless  he 
would  be  thereby  deprived  of  a 
set  off  against  A.  and  C.  Mitchell 
and  others,  v.  Lapage,  Holt,  253. 
Gibbs,  C.  J.  1816. 

.  A.  (d)  Concealment. 

13.  Vendor  of  ship  sold  Mwith 
all  faults'9  held  to  be  bound  to  dis- 
close a  latent  defect  known  to  him- 
self, which  it  was.  impossible  for 
the  vendee  to'  discover.  Mellish 
and  another  v.  Motteux  and  oth- 
ers, Peake,  115.  Kenyon,  C»  J. 
1792. 

1 4.  But  in  a  subsequent  case,  it 
was  held,  that  a  vendor  is  not  lia- 
ble under  anch  circumstances,  un- 
less it  can  be  shewn  that  he  has 
used  some  artifice  for  the  purpose 
of  concealing  such  defect  from  the 
vendee.  Baglehole  v.  Walters,  3 
Campb.  1^4.  Ellenborough,  C.  J. 
1812. 

And  see  ante,  Action  on  the 
case.  pi.  85. 

1 5.  In  an  action  for  the  price  of 
a  Claude  sold  to  defendant  to  plain- 
tiff's agent,  who  had  refused  to 
disclose  his  principal,  but  knowing- 
ly suffered  defendant  to  buy,  un- 
der the  impression  that  it  was  the 
property  of  another  person,  the 
sale  was  held  bad  on  the  ground 
of  fraud,  even  though  proved  to 
be  a  real  Claude.  Hill  v.  Gray,  1 
Stark.  434.  Ellenborough,  C.  J. 
1816. 

16.  Where  the  conditions  of 
sale,  provide  that  any  mistake  in 
the  particular,  shall  not  vitiate  the 
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contract,  such  stipulation  does  not 
extend  to  a  wilful  misdescription 
of  the  situation  of  the  property, 
calculated  to  inhance  its  apparent 
value.  Duke  of  Norfolk  v.  -Wor- 
thy, 1  Campb.  340.  Ellenborough, 
C.  J.  1808. 

17.  Conditions  of  sale  pasted  on 
the  auctioneer's  box,  gives  suffir 
cient  notice  to  the  buyer*  Me* 
nard  v.  Aldridge,  3  Esp.  571. 
Kenyon,  C.  J.  1801, 

i 

B.  Delivery,  what  shall  be. 
(And  see  ante,  Frauds  statute  op, 

C.  (a)  ;  Stoppage  in  transitu  ; 
post,  F.  (a).) 

18.  Upon  a  verbal  agreement 
for  the  purchase  of  wine,  the  veo* 
dor's  clerk  cut  the  spills  from  the 
casks,  and  marked  them  with  the 
vendee's  initials  in  the  presence^ 
all  parties.  Held,  that  this  was  a 
sufficient  delivery  to  take  the  sale 
out  of  the  statute  of  frauds.  An- 
derson v.  Scot,  1  Campb.  235,  n. 
Ellenborough,  C.  J.  1 806. 

19.  But  the  delivery  not  having 
been  perfected,  it  was  held  to  be 
no  bar  to  an  action  for  not  deliver- 
ing the  goods  according  to  con- 
tract.    Ibid. 

And  see  Dig.  18, 6,  1,2.  AP- 
PENDIX, VI. 

20.  Where  good»are  sold,  to  be 
paid  for  in  30  days,  and  if  not  then 
removed,  to  be  liable  to  warehouse 
rent,  the  property  vests  Ik  the  jpur- 
chaaer  immediately,  and  'remains 
at  his  risk,  Phillimore  attd'othert, 
v.  Barry  and  anotbely  Y  'Campb. 
5 1 3#    Ellenborough,  C.  J.  1  *0tf  J 

Ace.  Elmore  v.  Stone  1  -Ttatint, 
458. 

21.  But  the  property  in  goods 
continues  in  the  vendor,  whilst  any 
thing  remains  to  be  done  on  his 
part  to  ascertain  the  sum  which  he 
is  to  receive  for  them.  Zagury  t. 
Furnell  ami  Mother,  2  Campb. 
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240.     Ellentorough,  C.  J*  1809, 
and  Mansfield,  C.  J.  1810. 

S.  P.  Dig.  18,  6, 1,  1 ;  and  see 

eilw.  77. 

22.  A  delivery  order  lodged  with 
the  warehouseman  is  a  sufficient 
transfer  of  the  possession,  although 
no  entry  be  made  in  his  books, 
provided  nothing  remains  to  be 
done  to  ascertain  the  price.  With- 
ers v.  Lyss  and  others,  4  .Campb. 
23f,  &  Holt,  18.  Gibbs,  C.  J. 
1815. 

23.  But  where  the  goods  are 
sold  by  weight,  the  property  does 
not  vest  in  the  vendee  until  the 
weight  has  been  ascertained,  al-a 
though  the  sale  embrace  the  whole 
of  the  specific  parcel  of  goods.  Ibid* 

N.  But  sembU,  that  where  the 
vendor  is  prevented  from  complet- 
ing the  delivery  by  the  act  of  the 
.vendee,  the  property  is  at  the  risk 
of  the  latter.  Dig.  1 8,6,5.  Sed 
vide  ante,  Tendbb,  pi.  30.  And 
seeRuggv.  Minett,U  East,  210; 
Whitehouse  v.  .Frost,  12  East,  614 ; 
Wallace  v.  Breeds,  13  East,  534. 

24.  A  West-India-Dock  warrant, 
indorsed  and  delivered  for  a  valu- 
able consideration,  passes  the  prop- 
erty, so  as  to  destroy  the  right  of 
stoppage  in  transitu.  Z  winger  and 
another  v.  Samuda,  Holt,  395. 
Park,  J.  1816. 

And  the  coujrM>f  C  P.  discharg- 
ed a  rule  for  a  netv  trial.  H.  T. 
181V.  AM. 

„  ;  3fr»  A*  receives  a  dock  delivery 
.  order  for  goods  entered  in  the  books 
OftibeYTtsl India  Dock  in  his  name. 
A*  upon  selling  the  goods  to  B.  in- 
.  dotte*  the  order  to  him.  B.  sells 
the  goods  to  C.  on  credit,  and  de- 
livers the  order.  Held,  that  on 
C.'s  insolvency,  A.  cannot  take 
possession  of  the  goods,  though 
they  continue  in  his  name,  and  the 
order  has  not  been  lodged  with  the 
Dock.  Company,    Spear  v,  Tra-| 


vers  and  another,  4  Campb*  251 
Gibbs,  C.J.  1815. 

26.  Warehouseman  at  the 
quest  of  vendor,  gives  a  written  ac- 
knowledgment to  the  vendee,  that 
he  holds  the  goods  on  account  of 
the  latter.  He  cannot  refuse  to 
deliver  them,  on  the  ground  that 
by  custom,  the  property  does  not 
vest  in  the  vendee  until  the  article 
is  remeasured,  and  that  the  vendor 
became  bankrupt  before  any  re- 
measurement  had  taken  place* 
Stonard  v.  Dunkin,  2  Campb.  344. 
Ellenborough,  C.  J.  1810. 

27.  A  delivery  at  a  wharf  to  an 
unknown  person .  found  there,  is 
not  sufficient  to  chaige  wharfinger 
or  vendee.  Buckman  v.  Levi,  3 
Campb.  414.  Ellenborough,  C.  J. 
1813. 

See  Clarke  v.  Hutchins,  14  Blast, 
475. 

28.  A  banknote  is  paid  by  A.  to 
B.,  and  by  B.  to  C.  who  presentsit 
at  the  Bank,  where  it  is  stopped. 
A.  after  paying  the  amount  to  C. 
cannot  maintain  trover  against  the 
Bank.  Benjamin  v.  Bank  of  Eng- 
land^ Campb.  417.  Ellenbor- 
ough, C.  J.  1813. 

C.  RIGHTS  OF  VENDOR. 

(And  see  ante,  Agent,C. (a)  pL  3£; 
Assumpsit,  pi.  23, 4,  6, 9,  30,  2, 
4,5,6.) 

29.  Indebitatus  assumpsit  for 
goods  bargained  and  sold,  will  lie 
tor  goods  which  the  vendee  refused 
to  take  oir  a  false  allegation  that 
the  quality  is  not  agreeable  to  the 
contract.  Hankey  v.  Smith,  Peake, 
42,  n.     Ken  von,  C.  J.  1 796. 

30.  And  the  plaintiff  is  entided 
to  recover  the  full  price.    Ibi$. 

31.  Secus,  upon  a  special  .count 
for  non-acceptance.    Ibid. 

32.  Dubilatur,  whether  an  im- 
porter of  hemp  from  Russia,  not  be- 
ing a  member  of  the  Russia  com- 
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pony,  can  maintain  an  action  a- 

Sinst  a  vendee  for  not  accepting 
e  goods.  Gross  and  another  v. 
La  Page,  Holt,  105.  Dallas,  J. 
1815. 

33.  Goods  are  sold  to  a  minor 
upon  a  false  and  fraudulent  repre- 
sentation by  his  father  that  he  has 
relinquished  bis  business  in  favour 
of  his  son.  The  father  is  liable, 
either  as  principal  vendee,  or  as 
partner  with  his  son.  Biddle  and 
Loyd  v.  Emanuel  Levy,  1  Stark. 
20.    Gibbs,C.J.  1815. 

34.  After  a  resale,  the  vendor 
cannot  bring  an  action  for  goods 
bargained  and  sold*  Hore  v.  Mil* 
Jier,  Peake,  42,  a.  Kenyon,  C.  J. 
1797. 

35.  But  in  a  subequent  case  the 
resale  was  held  to  be  no  bar  to  the 
-action,  though  it  might  perhaps  be 
considered  as  a  wrongful  conver- 
sion. Merteus  v.  Adcock,  4  Esp. 
25 1 .     Ellenborough,  C.  J.  1 803. 

36.  If  the  buyer  neglect  to  re- 
move the  goods  within  a  reasona- 
ble time,  the  seller  may  charge  him 
with  warehouse  rent.  Greaves  v. 
Ashlin,  3  Campb.  426,  Ellenbo- 
rough, C.J.  1813. 

37.  Or  he  bring  an  action  for  not 
removing  them,  where  he  is  preju- 
diced by  the  delay.    Ibid. 

88.  out  he  cannot  resell  them. 
Ibid. 

And  see  Noy's  Maxims,  87, 88  ; 
Alexander  v.  Comber,  1  H.  Bla. 
20 ;  See  vide  Langfort  v.  Tiler,  1 
Salic.  212. 

39.  Vendor  of  a  term  which  is 
stated  in  the  contract  to  have  one 
year  more  to  run  than  it  has,  may 
procure  an  enlargement  of  the 
term  after  he  has  commenced  an 
action  for  the  non-completion  of 
the  purchase,  provided  no  convey- 
ance have  been  demanded.  Thom- 
son v.  Miles,  1  Esp.  184.  Ken* 
yon,  C.  J.  1794. 


|  40.  In  an  action Yor  not  complet- 
ing a  purchase,  the  vendor  need 
not  prove  the  execution  of  the 
deeds  which  form  his  title.    Ibid. 

41.  Where  goods  are  sold  at  cre- 
dit, and  the  vendor  discovers  that 
the  purchase  is  fraudulent,  he  may 
sue  the  vendee  without' waiting  for 
the  expiration  of  the  credit.  De 
Syraons  v.  Minchwick,  1  Esp.  430. 
Eyre,  C.  J.  1795. 

42.  The  obtaining  of  goods  by 
a  party  who  knows  himself  to  be 
insolvent,  upon  bills  drawn*  upon 
parties  who  are  in  the  same  circum- 
stances, will  not  render  the  con- 
tract of  sale  void,  unless  the  pur- 
chaser contrive  the  bills  for  the 
purpose  of  gaining  possession  of  the 
goods.  Noble  v.  Adams,  Holt, 
248.     Gibbs,  C.J.  1816. 

43.  Upon  an  agreement  to  pay 
for  goods  by  bill  at  two  months,  to 
be  given  at  the  end  of  one,  the 
plaintiff  may  declare  generally  at 
ter  the  expiration  of  the  three 
months.  Heron  v.  Granger,  5  Esp. 
2 1 9.    Ellenborough,  C.  X  1  BO 5 . 

S.  P.  Brooks  v.  White,  1  N.  R. 
330 ;  Marshall  v. Poole,  13  East,  98. 

And  see  ante,  Agent  ;  Set  off, 
pi.    14. 

44.  Goods  are  sold  "  without  re- 
course on  the  buyer  in  case  of  non- 
payment," for  a  bill  which  the 
vendee  knows  to  be  worth  nothing. 
The  vendor  cannot  maintain  as- 
sumpsit for  the  value  'of  the  goods, 
but  must  sue  in  tort.  Read  v. 
Hutchinson,  3  Campb.  352.  El- 
lenborough, C.  J.  1813. 

And  see  ante,  Frauds,  statute 
of,  pi.  31. 

45.  Auctioneer  may  sue  the 
vendee  in  his  own  name,'  though 
the  name  of  the  vendor  be  decter-* 
ed  at  the  time  of  sale.  Atkyns 
and  Batten  v.  Amber,  2  Esp.  493» 
Eyre,  C*  J.  1 796.  - 

And  .see  Coppin    v.    Craig,*? 
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Taunt  243;   Coppin  v.  Walker, 
Aid.  237. 

46.  Where  A.,  a  vendor  re-pui* 
chases  goods  from  B.,  an  insolvent 
vendee,  bj  the  intervention  of  C, 
in  whose  name  the  re-purchase  is 
effected,  as  for  his  own  account ; 
and  B.  afterwards,  at  the  request 
of  A.,  gives  to  B.  an  order  upon  C. 
for  payment;  B.'s  assignees  can- 
not recover  the  value  ofthe  goods, 
unless  the«resale  can  be  shewn  to 
have  originated  with  B.,  although 
A.'s  instructions  to  C.  were  to  pur- 
chase as  cheap  as  he  could,  but  at 
-all  events  to  purchase,  and  though 
the  price  required  by  B.  and  ac- 
ceded to  by  C.  much  exceeded  the 
market  price.  Harris  and  anoth- 
er, assignees  of  Brendon,  v.  Lunell 
and  others.  Graham,  B.  Bristol, 
1819. 

D.  LIABILITY  OT  VENDOtW 

(And  see  ante,  Action  on  the  case, 
B.  (f) ;  Assumpsit,  E.  (c)  (g).) 

47.  An  action  does  not  lie  against 
<*  -party  who,  without  being  aware 
of  the  circumstance,  has  sold  a 
house  in  which  6ome  of  the  floor- 
ing is  rotten.  Bowles  v.  Adkinson, 
Sugden,  Vend,  and  F.  270.  Ken- 
yon,  C.  J. 

48.  If  the  intended  grantor  of  an 
•annuity,  falsely  state  that  there  are 
no  judgments  against  him,  in  con- 
sequence of  which  the  grantee 
does  not  search  until  the  transac- 
tion is  ready  to  be  completed,  the 
former  is  chargeable  with  the  ex- 
penses incurred.  Coore  v.  Calla- 
way, I  Esp.  115.  Kenyon,  C.  J. 
1794. 

48.  Semble,  that  where  the  ven- 
dor of  goods  resells  them  in  conse- 
quence of  their  not  being  taken  a- 
way,  and  afterwards  brings  an  ac- 
tion for  goods  bargained  and  tofci, 
he  is  liable  to  the  vendee  in  trover. 


Mertens  v.  .Adcocfc,  4  Esp.  251. 
EUenborough,  C.  J.  1803. 
Ante,  pi.  35,  36, 39. 

50.  It  is  no  defence  to  an  action 
for  not  accounting  for  goods  deliv- 
ered to  the  master  of  a  vessel  to  be 
sold  by  him  abroad,  that  they 
were  exported  without  paying  du- 
ty ;  unless  the  evasion  formed  part 
of  the  contract.  Catlin  v.  Bell,  4 
Campb.  183.  EUenborough,  C. 
J.  1815. 

51.  The  vendor  of  goods  to  be 
loaded  at  Petersburg  in  a  certain 
ship  before  a  certain  day,  is  not 
excused  by  the  goods  having  been 
seized  by  the  Russian  government, 
whilst  in  lighters  for  the  purpose 
of  loading,  and  the  ship's  having 
been  obliged  to  put  out  to  sea  to  a- 
void  an  embargo.  Splidt  v.  Heath 
and  others,  2  Campb.  54,  n.  El- 
lenborough,  C  J.  1 609. 

52.  Where  goods  are  described 
in  the  sale  note  as  of  a  particular 
quality,  it  is  not  sufficient  to  shew 
that  the  quality,  though  inferior  te 
the  description,  corresponds  with  a 
sample  previously  delivered  to  the 
purchaser.  Tye  v.  Fynmore,  3 
Campb.  462.  EUenborough,  C.  J. 
1813. 

S.  P.  t  converso,  post,  W areas- 
ty,  pi.  6. 

53.  In  avoidance  of  a  sale  made 
by  a  broker,  it  may  be  shewn,that 
by  the  custom  of  the  trade  the  au- 
thority to  sell  expires  with  the<day 
on  which  it  is  given.  Dickenson  v. 
Lilwall  and  others,  4  Campb.  279; 
1  Stark.  121.  EUenborough,  C.  J. 
1815. 

E.  Rights  of  vendue. 
(And  see  ante,  Action  on  the  case, 
B.  (f ) ;  Agent,  A.  8 ;  Assumpsit, 
E.  (c)  (g) ;  Interest,  A.  15. 

54.  A  purchaser  may  refuse  to 
accept  a  conveyance  executed  uj> 
der  a  power  of  attorney.    Coore 
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v.  Calloway,  1  Esp.  115.  Ken- 
yon,  C.  J.  1 794,  and  Richards  v. 
Barton,  1  Esp.  268.  Kenyon,C.  J. 
1196. 

And  see  Baxter  v.  Lewis,  For- 
rest, 61. 

55.  A  receipt  signed  "A.  for  B." 
A.  being  in  fact  only  clerk  to  B.  is 
not  sufficient  to  charge  A.  in  an  ac- 
tion for  money  had  and  received, 
Edden  v.  Read,  3  Campb.  339. 
Ellenborough,  C.  J.  1813. 

And  see  4  Taunt.  198. 

56.  Where,  by  the  conditions  of 
sale  the  vendor  undertakes  to  make 
out  a  good  title  by  a  certain  day, 
the  vendee  is  not  bound  to  make 
any  application  to  the  vendor  on 
the  subject  before  that  day.  Ber- 
ry v.  Young,  2  Esp.  640,  n.  Ken- 
yon,  C.  J.  1788. 

57.  And  if  the  vendor  fail  then 
to  produce  his  tide  deeds,  the  ven- 
dee may  recover  his  deposit  from 
the  auctioneer.    Ibid* 

58.  The  auctioneer  being  mere- 
ly a  stakeholder,  cannot  discharge 
himself  by  paying  over  the  amount 
to  the  vendor.  Jones  v.  Edney, 
Sugd.  Vendor  and  Purchaser,  37. 
Ellenborough,  C.  J.  1813. 

S.  C.  not  S.  P. 

And  see  Burrough  v.  Skinner,  6 
Burr.  2630 ;  Edwards  v.  Hodding, 
5  Taunt.  815 ;  1  Marsh,  377. 

59.  Assumpsit  lies  for  the  inter- 
est of  money  produced  to  complete 
a  purchase,  and  the  expenses  of 
investigating  the  title,  and  prepar- 
ing the  conveyance,  where  the  ven- 
dor misrepresents  the  charges  af- 
fecting the  estate.  Richards  v.Bar- 
ton,  1  Esp.  268.  Kenyon,  C.  J. 
1795. 

60.  S.  P.  Turner  v.  Beaurain, 
Sugden,  Vendor  &  Purchaser,  209. 
Ellenborough,  C.  J.  1 806. 

And  see  Flureau  v.  Thornhill,  2 
JBla.  107*  ;  ante,  Assumpsit,  E.  (c). 

61.  And  if  the  action  be  brought 


against  an  agent  selling  without 
sufficient  authority,  the  costs  of  a 
suit  against  the  owner  for  a  specific 
performance  may  be  included. 
Jones  v.  Dyke  and  others,  Su:d* 
V.  &  P.  App.  No.  VIII.  Macdon 
aid,  C.  B.  Hereford,  1 ;  07. 
And  see  ante,  Auction,  pi.  5,  7. 

62.  But  nothing  is  recoverable 
for  the  loss  of  the  bargain.     Ibid* 

S.  P.  Flureau  v.  Thornhill,  2 
Bla.  107ft ;  Brattv.  Ellis.  C.  P.  M. 
&  H.  45  Geo.  Hi ;  Sugden,  Ven- 
dor &  Purchaser,  A  pp.  No.  VII. 

63.  In  an  action  by  the  vendee 
to  recover  the  deposit  paid  upon  a 
contract  for  the  purchase  of  an  es- 
tate, the  defendant  may  call  for  a 
particular  of  the  grounds  tipoa 
which  the  plaintiff  considers  the 
contract  as  rescinded.  Squire  v. 
Tod  and  others,  1  Campb.  293* 
Mansfield  C.  J.  1 808. 

64.  But  if  no  such  particular  be 
required,the  vendee  may  avail  him- 
self of  any  objection  at  the  trial, 
though  he  may  previously  have  in- 
sisted upon  one  objection  only.  IL 

And  see  Collctt  v.  Thompson,  9 
Bos.  &  Pul.  246. 

65.  Contract  for  goods  "free  on 
board  a  foreign  ship,71  the  seller 
cannot  be  required  to  give  an  or- 
der for  transferring  them  into  the 
purchaser's  name  in  the  warehouse. 
Wackerbarth  v.  Masson,  3  Campb. 
370.     Ellenborough,  C.  J.  1 II 1 2. 

66.  S.  P.  ruled  in  Wetherell  v. 
Coape,  3  Campb*  272,  n.  Mans- 
field, C.  J.  lttl->. 

67.  On  a  sale  in  London  of  goods 
at  sea,  it  is  agreed,  that  if  they 
shall  not  arrive  on  or  before  the 
31st  of  December,  the  bargain 
shall  be  void  :  the  parties  must  be 
understood  to  have  had  in  contem- 
plation an  arrival  at  London  only. 
Idle  and  others  v.  Thornton  and 
others,  3  Campb.  224*  Ellenbor- 
ough, C.J.  1812. 
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And  the  court  refused  a  rule  to 
set  aside  nonsuit.    Ibid. 

69.  Where  an  agreement  for 
sale  is  unsigned  and  unstamped, 
the  purchaser  may  recover  the  de- 
posit on  the  common  counts.  Ad- 
ams v.  Fairbain,  2  Stark.  277.  Ab- 
bott, J.  1817. 

70.  The  execution  of  the  con- 
veyance by  the  vendor  is  a  condi- 
tion precedent  to,  and  not  concur- 
rent with,  the  payment  of  the  pur- 
chase money.    Ibid* 

N.  In  this  case  an  assignment 
was  to  have  been  executed,  not  by 
the  vendor,  but  by  a  former  pro- 
prietor, in  whom  the  legal  estate 
remained ;  but  the  decision  does  not 
9ppear  to  have  been  grounded  on 
the  necessity  of  the  vendor's  com- 
pleting his  own  title. 

71.  Notwithstanding  a  usage  in 
the  master's  office,  for  the  solicitor 
of  the  vendor,to  precurethe  confir- 
mation of  the  sale  of  4he  expense  of 
the  vendee,  the  latter  may  employ 
their  own  solicitor.  Devon  and  a- 
nother  v.  Fricker,  2  Stark.  170. 
Abbott,  J.  1817. 

F.  Liability  or  vendee. 
(And  see  ante,  Agent,  pi.  5;  As- 
sumpsit, pL  23.;  Bills  and  notes, 
pi.  76, 81  ;  Carrier,  pL  33 ;  Evi- 
dence, pi.  86. 

72.  A  person  treating  for  the 
purchase  of  a  lease  described  as 
containing  none  but  the  usual  cov- 
enants, is  not  bound  to  accept  the 
assignment  of  a  lease  containing  an 
unusual  covenant,  though  such  cov- 
enant appear  to  be  inoperative  and 
bad  in  law.  Hartley  v.  Pehall, 
Peakc,  131.    Kenyon,  G.  J.  1 792. 

73.  Vendee  enters  into  posses- 
sion and  holds  the  premises  until  it 
is  discovered  that  the  vendor  has 
»o  title.  No  action  lies  for  the  oc- 
cupation, unless  it  appear  to  have  ' 
been  beneficial.   .Hearn*and  an* 


other  v.  Tomlin,  Peake,  192. 
Kenyon,  C.  J.  1 793. 

&  P.  Die.  19,6,  65,7. 

And  see  Kirtland  v.  Pounsett,  2 
Taunt.  145. 

74.  Upon  a  sale  of  lands,  it  was 
agreed  that  the  purchaser  should 
take  the  growing  crops  at  a  valua- 
tion. The  crops  were  valued,and 
the  purchaser  entered,  but  the  set 
ler  could  make  no  title  to  the  lands. 
Held  that  the  contract  being  entire, 
the  seller  could  not  recover  in  in- 
debitatus assumpsit  for  the  crops. 
Neale  and  others  v.  Viney,  1 
Campb.  47 1 .  Elleaborough,  C.  J. 
Guildford,  1806. 

And  see  ante,  A*  (a)  1,  2 ;  Cor- 
der  v.  Drakeford,  3  Taunt.  32. 

75.  If  an  artist  exhibit  specimens 
to  a  person  who  contracts  with  him 
far  a  painting  of  a  particular  size 
at  a  certain  price,  and  the  picture 
sent  home  is  of  inferior  execution, 
the  vendee  must  either  return  it  or 
pay  the  full  price.  Grim&ldi  v. 
White,  4  Esp.  95.  Lawrence,  J. 
1802. 

And  see  Hunt  v.  Silk,  5  East, 
449, 52 ;  S.  C.  2  Smith,  15  :  Bas» 
ton  v.  Butter,  7  East,  479  ;  Taylor 
v.  Hare,  1  N.  R.  260 ;  post,  War- 
ranty, pi.  6,7. 

76*  If  goods,  bought  by  sample, 
do  not  correspond  with  the  sample 
exhibited,  the  vendee  is  not  bound 
to  complete  the  purchase,  on  being 
allowed  a  compensation  for  the  in- 
feriority of  the  bulk  to  the  sample ; 
notwithstanding  the  existence  of  an 
usage  in  the  trade  to  that  effect. 
Hibbert  v.  Shee  and  another,  1 
Campb.  113.  Elleaborough,  C.  J. 
1807. 

And  see  Parkinson  v.  Lee,  2 
East,  314. 

77.  In  an  action  for  the  price  of 
clothes  ordered  by  the  defendant, 
sent  to  his  house  and  immediately 
returned,  it  lies  upon  the  plaintiff 
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to  shew  that  the  articles  were  pre- 

Sred  agreeably  to  the  order  given, 
ayden  v.  Hayward,  1  Campb. 
180.    Mansfield,  C.  J.  1808. 

78. Where-  a  purchaser  finds  that 
the  commodity  is  not  according 
to  otfder,  and  is  unfit  for  his  •  pur- 
pose, he  should  immediately  re- 
turn it,  or  give  notice  to  the  ven- 
dor to  take  it  back.  Fisher  v. 
Samuda  and  another,  1  Campb. 
1 90.    Ellenborougb,  C  J.  1 808. 

80*  Where  inferiority  of  quanti- 
ty is  set  up  on  a  defence,  an  offer 
to  return  tne  article  must  be  shewn. 
Groning  and  another  v.  Mendham, 
1  Stark.  257.  Ellenborougb,  C. 
J.  1816. 

81.  Although  the  quality  be 
warranted.  Hopkins  v.  Appelby, 
1  Stark.  477.  EUenborough,  C. 
J.  1810. 

And  see  Mitchinson  v.  Hewson, 
7T.R.350. 

82.  X  vendee  who  has  bad  an 
opportunity  of  examining  the  arti- 
cle at  the  time  of  delivery,  cannot 
set  up. the  badness  of  quality  as  a 
defence  to  an  action,  for  the  price. 
Bluett  v.  Osborne,  1  Stark.  384. 
Ellenborougb,  C.  J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid* 

83.  Nor  if  he  pay  the  amount 
can  he  recover  it  back.    Ibid. 

84.  Where  goods  are  delivered 
of  the  sort  agreed  upon,  the  price 
canuot  be  recovered  back  in  an  ac- 
tion for  money  had  and  received, 
as  upon  a  total  failure  of  consider- 
ation, although  the  goods  appear 
to  be  in  a  very  bad  condition,  and 
even  wholly  unfit  for  use.  Fortune 
v.  Lingham,  2  Campb.  416.  El- 
lenborough,  C.  J.  1810. 

86.  In  an  action  for  the  nonde- 
livery of  goods,  which  were  to  be 
paid  for  fry  6t//,  it  appears  that  the 
purchaser  tendered  his  omu  accept- 
ances*  No  evidence  can  be  receiv- 


ed to  shew,  that  by  bill  is  meant  an 
apprvctd  bill.    Hodgson  v.  Davies, 

2  Campb.  530.    Elienborough,  C. 
J.  1810. 

86.  And  sembkj  that  even  if  an 
approved  bill  had  been  mentioned 
in  the  contract,  it  must  be  under- 
stood only  to  mean  a  bill  to  which 
no  reasonable  objection  could  be 
made,  and  which  therefore  ought  to 
be  approved  ;  not  to  give  the  sel- 
ler a  power  of  repudiating  any  bill 
according  to  his  interest  or  cap- 
rice.   Ibid* 

And  see  Adam  v.  Richards,  3 
H.  Bla.-673  ;  Thirsby  v.  Helbot, 

3  Mod.  273. 

87.  When  a  broker  employed 
by  A.  B.  and  C,  to  sell  goods,  fills 
up  the  bought  note  with  the  names 
of  A.  B.  and  C,  (the  former  firm,) 
the  purchaser  is  liable  to  A.  B.  C, 
unless  he  shew  he  has  been  pre- 
judiced or  excluded  from  a  set  off. 
Mitchell  and  others,  v.  Lapage, 
Holt,  253.    Gibbft,  C.  J.  1816. 

88.  Conditions  of  sale,  pasted 
upon  the  auctioneer's  box,  give 
sufficient  notice  to  the  purchaser, 
Mesnard  v.  Aldridge,  3  Esp.  271. 
Kenyon,C.J.  1801. 

89.  In  an  action  against  the  ven- 
dee for  not  completing  a  purchase, 
the  vendor  is  not  bound  to  prove 
the  execution  of  the  deeds  which 
constitute  his  title.  Thomson  ▼• 
Miles,  1  Esp.  184.  Kenyon,  C.  J. 
1794. 

Sed  vide  ante,  Title,  pi.  1. 

90.  Purchaser  of  goods  to  be 
paid  for  by  bill  on  agent,  who  has 
no  convertible  funds,  is  not  dis- 
charged by  renewal  of  bill  without 
notice.  Clarke  and  another  v. 
Neale,  3  Campb.  411.  Ellenbor- 
ougb, C.J.  1813. 

And  sec  ante,  Surety,  pi.  1. 

91  •  Commissioners  under  an  in- 
closure,  sold  lots  by  auction  to  A., 
and  upon  his  refusing  to  complete 
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the  purchase,  resell  to  B.  They 
cannot  sue  A.  for  lands  bargained 
and  sold;  James  and  another  v. 
Shore,  1  Stark.  426.  Ellenbor- 
C.  J.  1816. 

92.  Where  a  public  act  of  par- 
liament authorizes  the  granting  of 
redeemable  annuities,  the  purchas- 
er cannot  object  that  the  conditions 
of  sale  were  silent  as  to  the  power 
of  redemption.  Coverley  v.  Bur- 
rell,  2  Stark.  295.  Ellenborough, 
C.J.  1817. 

93.  A  warrant  against  the  felpn, 
under  31  Eliz.  cap.  12.  sect.  4.  will 
not  justify  the  taking  of  the  stolen 
horse  out  of  the  hands  of  the  own- 
er. Josephs  v.  Adkins,  2  Stark. 
76.    Ellenborough,  C.  J.  1 8 1 7. 

G.  Bill  or  sale. 
(And  see  ante,  Evidence,  pi.  250, 

251.) 

G.  (a)  Possession  under. 

94.  Where  a  party  takes  pos- 
session under  a  bill  of  sale,  but  suf- 
fers the  vendor  to  continue  selling 
the  property  in  the  usual  way  of 
his  trade,  the  possession  is  colora- 
ble, and  the  bill  of  sale  void.  Pa- 
get et  alt.  v.  Perchard  et  alt.  sher- 
iffs o(  London,  1  Esp.  205.  Ken* 
yon,  C.J.  1795. 

And  see  Smith  v.  Russell,  3 
Taunt.  400. 

97.  Where  the  vendor  remains 
in  possession  jointly  with  the  ser- 
vant of  the  vendee,  the  assignment 
is  void  as  against  creditors,  and  the 
roods  may  be  taken  in  execution. 
Wordall  v.  Smith  and  another, 
sheriff  of  Middlesex,  1  Campb. 
333.    Ellenborough,  C.  J.  1*108. 

98.  But  where  the  trustee  of  the 
separate  estate  of  a  wife,  purchases 
effects  under  an  execution  against 
the  husband,  the  assignment  is  val- 
id, although  no  change  of  posses- 
sion take  place.     Cross  v.  Glode, 


knight,  and  another,  sheriffs  of 
London,  2  Esp.  574*  Kenyon, 
C.J.  »794. 

And  see  Cadogan  v.  Kennett, 
Cowp.  432 ,  Jarman  v.  Wooloton, 
3  T.  R.  618  ;  Darby  v.  Smith,  8 
T.  R.  82  ;  S.  C.  6  Ves.  488  ; 
Dewey  v.  Baynton,  6  East,  257  ; 
Hungerford  v.  Earle,  2  Vern.  261 ; 
S.  C.  Eq.  Ca.  Abr.  148.  Fletch- 
er v.  Lady  Sidley,  2  Vern.  490  -y 
S.  C.  1  £q.  Ca.  Abr.  1 48 ;  Lady 
Arundell  v.  Phipps,  10  Yes.  13s* ; 
Jones  v.  Dwyer,  1 5  East,  2 1 . 

99.  If  a  person  not  bring  a  credi- 
tor, take  a  Dill  of  sale  of  goods  sold 
under  aJLfa.  be  need  not  take  im- 
mediate possession.  Kidd  v.  Raw- 
linson,  3  Esp.  52.  Eldon,  C.  J* 
1799. 

And  the  court  of  C.  P.  refused  a 
rule  for  entering  a  nonsuit.  Ibid. 
and  2  Bos.  &  Pull.  59. 

And  see  Leonard  v.  Baker,  1 
M.&  S.  251 ;  Bull  N.  P.  2  >7,  8; 
Edwards  v.  Harben,  2  T.  R.  587, 
594 ;  Pothier,  Traite  du  Contrat 
de  Vente,  Part.  5.  chap.  1.  num. 
321  5  1.  4,  6, 6 ;  Smith  v.  Russell, 
3  Taunt.  400. 


VENUE. 


A.  Where  laid. 
(And  see  ante,  Bills  and  notes, 
334  j  Game,  pi.  8 ;    Officer*  pi. 
14,    lb i  Tidd.    309;  1  Wins. 
Saund.  8,238,241,308.) 

1.  In  an  action  for  designating 
the  plaintiff's  house  as  a  brothel, 
by  suspending  a  burning  lamp  in 
front  of  it,  the  venue  is  transito- 
ry. Jefferies  v.  Duncombe,  2 
Campb.  3.  Ellenborough,  C.  J. 
1809. 

2.  And  if  the  house  be  descri- 
bed standing  in  a  particular  parish, 
the  parish  must  be  considered  as 
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stated  by  way  of  venue,  not  of  local 
description.    It  is  therefore  imma- 
terial whether  any  such  parish  ex* 
ists.    Ibid* 
And  the  court  of  K.  B.  dischar- 

Sed  a  rule  for  setting  aside  a  ver- 
ict  for  thfc  plaintiff!     Ibid,  and 
1 1  East,  226, 

And  see  Frith  v.  Gray,  4  T.  H. 
561 ;  Drewry  v.  Twiss,  Ibid.  558 ; 
Mersey  &  Irwell  Navigation  Com- 
pany, v.  Douglas,  2  East,  43?* 

3.  In  local  actions,  it  is  sufficient 
if  the  venue  be  laid  in  a  reputed 
parish  which  has  a  church  and 
overseers  of  its  own,  though  the 

Elace  may,  in  strictness,  be  only  a 
anilet.  Anonymous,  2  Campb. 
5,  n.  Ellenborougb,  C.  J.  Hert- 
ford, 180!!. 

4.  Quctre,  whether  it  is  necessa- 
ry in  an  indictment,  to  lay  the  act 
in  a  particular  place  within  the 
county*  Goldsmith's  case,  3 
Campb.  77.  Lawrence,  J.  Glou- 
cester, 1811. 

And  see  Co.  Litt.  125,  n.  where 
ihe  affirmative  is  assumed.  Keilw. 
33,  b.  34,  a ;  39,  a ;  18  Hen.  6. 
cap.  12.  F.N.  B.  115,1. 

5.  The  offence  6f  driving  a  dis- 
tress out  of  the  hundred  is  not  com- 
plete until  the  cattle  have  entered 
the  second  hundred.  Therefore, 
if  the  latter  be  situated  in  a  differ- 
ent county,  the  venue  must  be  laid 
there,  or  the  plaintiff  will  be  non- 
suited under  21  Jac.  I.  cap*  4.  s. 
J.  Pbpe,  qui  tarn,  v.  Davies,  2 
Campb.  266.  Ellenborougb,  C. 
J.  Maidstone,  1809. 

And  see  Savile,  58;  Plowden, 
35. 
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A*   GENERAL. 

(a)  How  constituted. 
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(b)  Authority  of  general  vestry. 

(c)  Proceedings,  how  proved. 

B.  SELECT  VESTRY. 

(a)  How  created. 

A.  General. 
A.  (a)  How  constituted. 

1.  The  vicar  is  not  an  integral 

Eirt  of  the   vestry.    Mawley  v» 
arbet  et  alt.  2  tisp.  687.    Ken- 
yon,  C.J.  1798. 

And  see  Sloughton  v.  Reynolds, 
Ca.  T.  H.  274  ;  S.  C.  2  Stra.  1045. 

2.  And  an  election  of  church- 
wardens in  his  absence  is  valid. 

\Ibid. 

S.  P.  Churchwardens  of  Nor- 
thampton's case,  Carth.  118. 

A.  (b)  Authority  of  general  vestry. 

3.  An  order  of  vestry  regulating 
the  mode  of  voting  for  churchwar- 
dens, is  not  binding  upon  a  subse- 
quent vestry  who  may  proceed  to 
an  election  without  noticing  such 
order.  Mawley  v.  Barbet  et  alt*  2 
Esp.  687.     Kenyon,  C.  J.  1 798. 

4.  A  vestry  meeting  has  no  pow- 
er to  rescind  an  election  of  church- 
wardens at  a  precedbg  vestry. 
Ibid. 

A.  (c)  Proceedings,  how  proved. 

5.  Where  a  statute  requires  pre- 
vious notice  to  be  given,  it  is  suffi- 
cient to  shew  an  entry  in'  the  ves- 
try book,  purporting  that  the  ves- 
try was  duly  neld  in  pursuance  of 
notice.  Rex  v.  Rfartin,  2  Campb. 
100.  Macdonald,  C.  B.  Maidstone,  * 
1809. 

And  see  Cox  v.  Copping,  6  Mod. 
836 ;  Rex  v.  Mothersell,  I  Strange, 
93  ;  Rex  v.  Hostmen  of  Newcas- 
tle, 2  Stra.  1222}  Ibid.  1223,  n; 
Rex  v.  Mayor,  &c.  of  Liverpool,  4 
Burr.  2214. 
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B.  Select  vestry. 
B.  (a)  How  created. 

6.  A  select  vestry  can  only  ex- 
ist by  immemorial  usage.  Berry 
and  another  v.  Banner  and  another, 
Peake,  1 56.     Kenyon,  C.  J.  1 7  92. 

7.  A  faculty  from  the  bishop 
creating  a  select  vestry  is  void.  lb. 

And  see  Dawson  v.  Fowle,  Har- 
dres,  378  ;  Butterworth  v.  Walker, 
3  Burr.  1691. 


WARRANTY. 


A*  Warranty  of  the  quality  of 

mods. 

(a)  What  shall  amount  to  a  war* 

ranty. 

(b)  Warranty  when  broken* 

(c)  Remedy  tn  case  of  breach  of 

warranty. 

4 

B.  Warranty  of  contingent 
events. 

A*  Warranty  of  the  quality  of 

goods. 

A.  (a)  What  shall  amount  to  a  war- 
ranty. 

1.  A  person  sells  a  horse  as  of 
the  age  stated  in  a  written  pedigree, 
declaring  that  he  knows  nothing  of 
the  horse  but  what  he  has  learnt 
from  the  pedigree*  Phis  is  a  war- 
ranty. Dunlop  v.  Waugh,  Peake, 
123.    Kenyon,  C.J.  1792. 

2.  But  setting  the  name  of  an  old 
master  against  a  picture  in  a  sale 
catalogue,  is  merely  a  representa- 
tion of  the  seller's  opinion,  and  no/ 
warranty.  Jendwine  v.  Slade,  2 
Esp.  5  72.    Kenyon,  C.  J .  1 797. 

And  see  ante,  Insurance,  pi. 
118;  Pasley  v.  Freeman,  3  T,  R. 
51,  7. 

3.  The  law  implies  no  warranty 
upon  an  exchange  of  goods.    La 


Neuville  and  another  v.    Nourse 
and  another,  3  Campb.  351.     EI- 
lenborough,  C.  J.  1813. 
^And  see  post,  A.  (c)  pi.  21. 

4.  Where,  therefore,  a  wine  mer- 
chant exchanges  one  sort  of  wine 
with  a  customer  for  another  which 
he  had  previously  sold  him,  the 
customer  is  not  liable  for  the  deter* 
ioration  of  the  returned  wine,  with- 
out proof  of  an  express  warranty, 
or  of  fraud.     Ibid. 

N.  But  it  is  said  that  the  law 
implies  a  warranty  upon  a  sale  of 
provisions.     Keilw.  91,  a. 

5.  Where  goods  are  ordered  of 
a  manufacturer  for  exportation, 
and  the  purchaser  has  no  opportu- 
nity of  seeing  them  before  they  are 
shipped,  there  is  an  implied  under- 
taking on  the  part  of  the  former 
that  they  are  of  a*,  merchantable 
quality.  Laing  and  another  v. 
Hdgeon  and  another,  4  Campb* 
169.    Gibbs,C.J.  1H15. 

6.  Upon  a  written  contract  for 
goods  of  a  particular  denomination, 
which  the  purchaser  has  no  oppor- 
tunity of  inspecting,  the  law  implies 
a  warranty  of  a  saleable  article 
answering  the  description  in  the 
contract,  but  not  that  the  goods 
shall  correspond  with  a  sample 
shewn  to  the  buyer,  but  not  men- 
tioned in  the  contract.  Gardiner 
v.Gray,  4  Campb.  144.  Ellen- 
borough,  C.  J.  1815. 

S.  r.  e  converso,  ante,  Vendor 

AND  PURCHASER,  pi.  52. 

7.  A  servant  employed  to  sell  a 
horse  has  an  implied  incidental  au- 
thority to  give  a  warranty  of 
soundness  ;  such  a  warranty  being 
now  usual.  Alexander  v.  Gibson, 
2  Campb.  555.  Ellenb.  C.  J.  1 8 1 1 . 

S.  P.  Pickering  v.  Busk,  15 
East,  38,  45  ;  Sed  vide  Truswell  v. 
Middletou,  2  Roll.  Rep.  269,  270, 
contra.  And  see  Strode  v.  Dyson, 
1  Smith,  400. 
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8.  The  declaration  of  a  servant 
employed  to  sell  a  horse,  is  evi- 
dence to  charge  the  master  with  a 
warranty  ,if  made  at  the  time  of  sale; 
if  made  at  any  other  time,  the  facts 
must  be  proved  by  the  servant 
himself.  Helyear  v.  Hawke,  5 
Esp.  72.  Ellen  borough,  C.J.  1803. 

And  see  Biggs  v.  Lawrence,  3 
T.  R.  454  ;  post,  Witness,  A.  (c). 

9.  Where  a  public  act  of  Parlia- 
ment authorises  the  granting  of  re- 
deemable annuities,  the  purchaser 
cannot  object  that  the  conditions  of 
sale  were  silent  as  to  the  power  of 
redemption.  Coverley  v.  Burrell, 
2  Stark.  295.    Ellen  b.  C.  J.  1 8 1 7. 

A.  (b)  Warranty,  when  broken* 

10.  A  horse  labouring  under  a  tem- 
porary lameness,  occasioned  by  ac- 
cident, and  capable  of  being  speedi- 
ly removed,  is  not  unsound.  There- 
fore an  averment  in  a  declaration, 
of  a  general  warranty  of  soundness 
is  supported  by  evidence  of  a  war- 
ranty made  with  a  particular  ex- 
ception of  such  temporary  injury. 
Garment  v.  Barrs,  2  Esp.  673. 
Eyre,  C.  J.  179.. 

11.  In  an  action  upon  the  war- 
ranty of  a  horse,  it  is  not  enough  to 
shew  that  he  is  a  roarer,  as  this  may 
be  merely  a  bad  habit,  or  proceed 
from  other  causes  unconnected 
with  his  general  health  and  activi- 
ty. To  prove  a  breach  of  warranty, 
tne  roaring  must  be  shewn  to  be 
symptomatic  of  disease  or  infirmity 
in  the  particular  case.  Bassett  v. 
Collis,  2  Campb.  523.  Ellenbor- 
ough,  C.  J.  1810. 

12.  But  an  infirmity  rendering 
the  horse  less  fit  for  present  use  or 
convenience,  though  not  of  a  per- 
manent nature,  although  removed 
after  an  action  brought,  is  an  un- 
soundness. Elton  v.  Jordan,  4 
Campb.  281,  1  Stark.  127.  El- 
lenborough,  C.  J.  1815. 


13.  And  it  having  been  proved 
that  roaring  is  a  disorder  of  such  a 
nature,  as  to  incommode  a  horse 
very  much  when  pressed  to  his 
speed,  it  was  held  to  be  an  unsound , 
ness.  Onslow  v.  Eames,  2  Stark. 
81.    Ellenborough,  C.  J.  1817. 

1 4.  It  has  been  held  that  an  in- 
cipient crib-biting  is  no  breach  of  a 
general  warranty.  Broennenburgh 
v.  Haycock,  Holt  630.  Burrough, 
J.  1817. 

A.  (c)  Remedy  in  case  of  breach  of 
warranty* 

1 5.  The  vendee  of  a  warranted 
horse,  which  proves  to  be  unsound, 
cannot  recover  the  expenses  incur- 
red in  keeping  the  horse,  unless  he 
offer  to  return  the  horse  before  he 
brings  the  action.  Caswell  v. 
Cpare,  2  Campb.  82.  Mansfieldf 
C.  J.  1809. 

And  the  court  of  G.  P.  reduced 
a  verdict  in  which  the  keep  had 
been  included,  contrary  to  the  chief 
justice's  direction  ;  1  Taunt.   566. 

And  see  ante,  Vendor  and  pur- 
chaser, pi,  75  ;  post,  Appendix. 

16.  If  a  warranted  horse  be  kept 
a  considerable  time  after  the  dis- 
covery of  a  defect,  and  be  sent 
back  in  a  worse  state  than  he  was 
in  at  the  time  the  discovery  was 
made,  the  vendee  is  liable  for  the 
full  price,and  must  resort  to  a  cross 
action  for  the  breach  of  warranty. 
Curtis  v.  Hannay,  bart.  3  Esp.  82 
Eldon,  C.  J.  1800. 

And  see  Dig.  21,  1,  25  ;  Geddes 
v.  Pennington,  2  Dow,  1 59. 

1 7.  Where,  by  the  conditions  of 
sale,  a  horse  is  to  be  returned 
within  two  days,  if  he  prove  un- 
sound, he  cannot  be  returned  after 
the  expiration  of  that  period,  al- 
though the  auctioneer  may  Dot 
have  paid  over  the  price  to  his  em- 
ployer. Mesnard  v.  Aldridge,  3 
Esp.  99.    Kenyon,C.  J.  1801. 
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18.  A  party  sued  on  a  warranty 
of  a  horse,  may  call  a  prior  vendor, 
who  sold  with  a  warranty,  to  prove 
the  animal  sound*  Briggs  v. 
Crick,  5  Esp.  99.  Alvanley,  C.  J. 
1804. 

19.  A  warranty  of  the  soundness 
of  a  horse  sold,  requires  no  stamp, 
it  being  an  agreement  u  rtUuing  to 
the  sale  of  goods."  Skrine  v. 
Elmore,  2  Campb.  407.  EUenbor- 
ough,  C.  J.  1811. 

20.  S.  P.  said  to  have  been  rul- 
ed in  Brown  v.  Frye,  Ibid*  Law- 
rence, J.  Devon,  1809. 

21.  A  party  who  exchanges  a 
watch  for  goods  falsely  warranted 
to  be  silver,  cannot  maintain  trover 
for  the  watch,  without  shewing 
fraud.  Emanuel  v.  Dane  3  Camp. 
299.     Ellenborough,  C.  J.  1 8 1 2. 

Ace.  Power  v.Welb,Dougl.  24  n. 

And  see  ante,  A.  (aj  pi.  3,  4; 
Bills  and  not es,  pi.  46, 53 ;  Cooke 
v.  Munstone,  1  N.  R.  161. 

22.  It  is  no  defence  in  an  action 
upon  an  express  warranty  that,  ac- 
cording to  the  custom  of  the  trade, 
the  plaintiff  might,  within  a  limited 
time,  have  rejected  the  article. 
Yeats  and  another  v.  Pirn  and  an- 
other, Holt,  59.     H  eath,  J.  1 8 1 5. 

23.  In  a  declaration  for  not  com- 
pleting a  purchase,  the  vendor 
need  not  set  out  a  warranty  con- 
tained in  the  particulars  nf  sale  re- 
specting a  collateral  matter.  But 
at  the  trial,  such  warranty  must  be 
shewn  to  have  been  complied  with. 
Thomson  v.  Miles,  1  Esp.  184. 
Kenyon,  C.J.  1794. 

24.  A  warranty  that  an  article 
is  of  purticular  description  need 
not  be  proved  otherwise  than  by 
the  description  in  .the  invoice. 
Bridge  v*  Wain,  1  Stark.  504.  El- 
lenborough; C.  J*  1816. 

$.  "WlEaAOT*  Or  CONTINOEHT 
EVENTS. 


See  ante,  Agbumeht,  A.  (b); 
Frauds,  Statute  or,  D ;  Ihsur- 
ance,  G ;  Meboer,  pi.  1 ;  Ybv- 

POB  AND  PURCHASER,  pL  51. 
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A»  What  shall  bb. 
B.  Pleadings. 


A.  What  shall  be  waste. 

1.  An  action  of  trespass,  or  on 
the  case,  will  lie  for  voluntary 
waste  done  after  the  expiration  of 
a  notice  to  quit.  Burchell  v. 
Hornsby,  1  Campb.  360.  Ellen- 
borough,  C.J.  1808. 

2.  Tenant  from  year  to  year 
cannot  be  required  to  make  sub- 
stantial repairs ;  he  is,  however, 
bound  to  keep  the  premises  in  tcn- 
antable  condition.     Ferguson  v. 

,  2  Esp.  590.    Kenyon,  C.  J. 

1799. 

And  see  Co.  Litt.  54,  b. ;  IK  57, 
a ;  1  Saund.  323,  a.  (n)  7 ;  Jones 
v.  Hill,  7  Taunt.  392 ;  3  Tho.  Co. 
Litt.  239. 

3.  Dutch  barns  erected  by  the 
tenant  may  be  removed ;  and  wm- 
fc/e,  that  he  is  not  prevented  from 
so  doing  by  an  express  covenant 
to  leave  all  buildings  which  should 
be  erected  during  the  term.  Dean 
v.  Allalley,  3  Esp.  il.  Kenyon,  C. 
J.  1799. 

See  this  case  observed  upon  in 
Elwes  v»  Maw,  3  East,  47. 

And  see  Naylor  v.  Collinge,  1 
Taunt.  19;  Penton  v.  Robert,  2 
East,  88 ;  CulUng  v.  Tuffnal,  Ball 
N.  P.  34. 

4*  An  action  will  lie  against  a 
tenant  of  garden  ground/or  plough- 
ing  up  strawberry  beds,  although 
it  may  be  usual  for  the  incoming 
tenant  to  pay  the  outgoing  tenant 
an  appraised  value,  and  the  tenan. 
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may  have  paid  the  former  occupier 
accordingly.  Waiherell  v.  Haw- 
ells,  1  Campb.  227.  Ellenborough, 
C.J.  1808.- 

And  see  The  Keepers  fee.  of 
Harrow  School  v.  Alderton,  S  Bos. 
&  Pul.  86. 

B.  Pleadings. 

5.  In  aetion  for  waste,  remain* 
der  man  in  tail  maU,  declared  as 
entitled  to  a  remainder  u  in  tail,  to 
wit,  to  him  and  the  heirs  of  his  bo- 
dy," and  was  nonsuited.  Hard- 
wick  v.  Thompson,  2  Wins.  Saund. 
252,  c.  Thompson,  B,  Glouces- 
ter, 1799. 

And  see  Ewer  v.  Moile.  Yelv. 

140,1. 


WATERCOURSE. 

1.  Twenty  yean  exclusive  en- 
joyment of  a  run  of  water  issuing 
from  the  ground  on  the  .plaintiff's 
premises,  gives  him  an  absolute 
right,  even  where  no  grant  can  in 
fact  be  presumed,  the  course  of  the 
water  under  the  defendant's  close 
having  been  recently  discovered. 
Balston  v.  Bensted,  1  Campb.  463. 
Ellenborough,  C.  J.  Maidstone, 
1808. 

Ace.  Bealey  v.  Shaw,  6  East, 
208,15;  S.C.  2  Smith,  321;  2 
Saund.  1 75,  a. 

And  tee  Eldridge  v.  Knott, 
Cowp.  214,5;  Campbell  v.  Wil- 
son, 3  East,  294 ;  Weld  v.  Horn- 
by, 7  East,  1 95,  9 ;  S.  C.  3  Smith, 
244 ;  Daniel  v.North,  1 1  East,  372 ; 
Rees  v.  Lloyd,  Wightw.  1 23,  9. 

2.  Where  defendant  prescribes 
for  a  water-course,  and  the  plain- 
tiff traverses  the  course  of  the 
stream,  a  party  claiming  an  ease- 
ment which  depends  upon  the 
course  of  the  water,  is  not  a  compe- 


tent witness.    Jebbv.    Fovey,  I 
Esp.  679.    Kenyan,  C.  J.  1 798. 

3.  Stcu$i  where  issue  is  taken  oft 
the  right  to  the  easement  in  the 
occupiers  of  a  particular  tenement. 
IbUL 


WAV. 

(And  ante,  Actio*,  pi.  7,  13; 
Actio*  oh  rax  cask,  C.  'a); 
Tithes,  pi.  5;  Watercourse.) 


1.  A  right  of  way  for  agricultur- 
al purposes,  will  not  entitle  the 
party  to  use  it  in  respeet  of  a  lime 
quarry  newly  opened.  Jackson 
v.  Stacey,  Holt,  455.  Wood,  B. 
York,  1816. 

2.  Where  the  borders  of  a  wide 
road  have  been  generally  treated 
as  waste  land,  and  used  as  portion 
of  a  neighbouring  common,  the  ow- 
ner of  the  adjoining  inclosures, 
cannot  rely  upon  his  presumptive 
right  to  the  soil  u^jue  ad  filum  vim, 
but  must  produce  some  evidence  of 
property,  or  act  of  ownership. 
Headlam  v.  Hedley,  Holt,  463. 
Bayley,  J.  Durham,  1816. 


WHARFINGER. 

(And  see  ante,  Bailment;  Carri- 
er; Stopfage  in  transitu,  pi. 
11,18,20,  21.) 

A.  Liabilities  of. 

1  .Wharfingers  with  whom  goods 

are  deposited  as  in  a  warehouse, 

are  not  liable  for  a  loss  by  fire. 

Sidaways  v.  Todd,  3  Stark.  400. 

,  AbboU,C.  J.  1818. 

3.  Although  they  charge  rent 
for  a  particular  room,  out  of  which 
the  property  is  removed  for  their 
own  convenience,  commc  scmblc* 
Ibid. 

3.  But  if  they  have  dfectedan 
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insurance  on  the  goods,  and  recov- 
ered the  amount,  they  are  liable 
for  money  had  and  received  to  the 
use  of  the  owner.    Ibid. 

4.  And  a  wharfinger  who  conveys 

foods  to  vessels  from  his  wharf,  is 
able  as  a  common  carrier.  Ma- 
ving  v.  Todd  and  others,  1  Stark. 
72.    Ellenborough,  C.  J.  1 8 1 5. 

5.  A  hoyroan  using  a  particular 
wharf  is  not  discharged  by  a  de- 
livery to  the  wharfinger.  His  re- 
sponsibility continues    until    the 

Soods  reach  the  consignee*    War- 
ell  v.  Mourillyan,  2  Esp.  693. 
Keny  on,  C.  J.  1 798. 

6.  Where  it  is  the  custom  of 
wharfingers  when  goods  are  to  be 
forwarded  coastwise,  not  to  ship 
them  or  charge  for  shipping,  but  to 
deliver  them  to  the  mates  of  the 
coasters,  the  responsibility  of  the 
•wharfinger  ceases  with  the  delive- 
ry to  the  mate,  though  the  goods 
are  lost  before  they  are  carried  off 
the  wharf.  Cobban  and  another 
v.  Down  ft,  5  Esp.  41.  Ellenbor- 
ough, C.  J.  1803. 

7.  A  delivery  at  a  wharf  to  an 
unknown  person  found  there,  is  not 
sufficient  to  charge  the  wharfinger. 
Buckman  v.  Levi,  3  Campb,  414. 
Ellenborough,  C.  J.  1813. 

And  see  ante,  Tender,  pi.  4.  37. 


WITNESS. 


A.  Attendance  or  witnesses. 

(a)  Penalty  for  non-attendance. 

(b)  List  of  witnesses* 

(c)  Protection  of  witnesses. 

(d)  Remedy  for  expenses* 

(e)  Where  evidence  of  declara- 

tions admissible. 

B.    Persons  privileged  from  ex- 
amination. 

(a)  Husband  and  wife* 


(b)  Arbitrator. 

(c)  Barrister. 

(d)  Attorney* 

(e)  Members  of  parliasnenL 

(f)  Public  officers. 

(g)  Parties* 

C*  Interest* 

(a)  JBot7. 

(b)  Bankruptcy,in  questions  of. 

(c)  Bills  and  notes^  in  cases  up- 

on. 

(d)  Creditors. 

(e)  Executors* 

(f )  Informers. 

(?)  Owners  of  stolen  property. 
(h)  Parishioners, 
(i)  Partners  and  joint  trespas- 
sers. 
(k)  Privies  in  estate. 
(1)  Servants. 

(m)  Ship-owners  and  masters* 
(n)  Trustees*  , 

-  (o)  In  other  cases* 
(p)  Objection,  when  token. 
(q)  How  repelled. 
(r)  Competency,  how  restored. 

D.  Personal  defect. 

»  (a)  Crime*. 

E.  Examination  of  witnesses. 

(a)  Oath,  how  adsmnistereJL 

(b)  Declarations  m  articulo  mor- 

txs. 

(c)  Questions  effecting  the  wit- 

ness personalty  * 

(d)  Repudiation  of  evidence. 

(e)  Cross  examination.    • 

(f )  Leading  questions. 

(g)  Assistance  of  papers. 

F.  production  of  papers. 
G.  Subscribing  witness. 


A.  Attendance  of  witnesses. 

A.  (a)  Penally  for  non-attendance. 

1.  No  action  lies  against  a  wit- 
ness for  not  attending  upon  a  sub* 
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pana,  unless  the  cause  were  called 
on,  and  the  jury  sworn.  Bland  v. 
Swafford,  Peake,  60.  Kenyon,  C. 
J.  1791. 

See  Hallettv.  Mean,  13  East, 
15. 

2.  SembUi  that  the*  name  of  a 
witness  inserted  in  the  copy  of  the 
subpoena  at  the  time  of  the  service 
may  be  inserted  in  the  original, 
when  the  witness  is  called  upon 
this  subpoena.  Wakefield  v.  Gall, 
Holt,  526.    Gibbs,  C.  J.  1 8 1 7. 

A.  (b)  List.of  witnesses. 

3.  The  list  of  witnesses  given, 
under  7  Ann.  cap.  21.  s.  14.  to  a 
person  indicted  for  high  treason, 
properly  describes  a  party  as  late- 
ly of  such  a  place.  Rex  v.  James 
Watson,  2  Stark.  116,  at  the  bar 
of  the  court  of  K.  B.  1817. 

4.  But  if,  on  the  voir  dire,  he 
appears  to  have  had  a  later  resi- 
dence, and  no  endeavor  has  been 
made  to  trace  him,  he  cannot  be 
examined.    76. 

A.  (c)  Protection  of  witnesses. 

5.  Witness  in  attendance  in 
town,  arrested  for  debt,  should  ob- 
tain a  habeas  corpus,  returnable 
before  a  judge  at  chambers  ex  par- 
te. Tillotson,  1  Stark.  470.  El- 
lenborough,  C.  J.  1816. 

A.  (d)  Remedy  for  expenses* 

6.  Assignees  may  be  sued  for 
expenses  of  witness  after  allowance 
by  the  commissioners.  Yarker  v. 
Btotham  et  alt.  1  Esp.  64.  Kenyon, 
C.J.  1793. 

7.  Though  witness  be  a  credit* 
or.    lb. 

8.  And  the  proceedings  under 
the  commission  need  not  be  pro- 
duced,   ft. 

A.  (e)  Where  declarations  admissi- 
ble. 


(See  ante,  Acrmt,  pi.  64;  Evi- 
dence, 247,  9,  250,  1,  263,  275, 
86,  1,  300,  1,  2 ;  post.  pi.  82 ; 
E.  <b).) 

9.  In  an  action  for  contribution 
against  a  co-surety,  a  declaration 
by  the  obligee  as  to  the  account  to 
which  he  carried  money  paid  him 
by  the  principal  obligor  is  not  ev- 
idence, unless  the  declaration  were 
made  at  the  time  of  payment,  the 
obligee  must  be  called.  Dunn  v. 
Slee,  Holt,  399.     Park,  J.  1 8 1 6. 

10.  In  trespass  against  A.  for 
entering  premises  under  a  pretence 
of  a  warrant  to  search,  evidence; 
may  be  given  of  what  was  said  by 
B.,  a  joint  trespasser  to  induce  A. 
to  ioin  in  the  trespass.  Goding  y. 
Gill.  Ellcnborough,  C.  J.  Sittings 
after  M.  T.  1817., 

11.  The  debtor  sends  money  to 
the  house  of  the  creditor.  A  ser- 
vant takes  it  in,  and  returns  it  with 
an  answer,  purporting  to  be  from 
the  master.  This  is  evidence  to 
go  to  a  jury.  Anonymous,  1 
Esp.  349.     Kenyon,  C.  J.  1795. 

See  Pilkington  v.  Hastings,  5 
Co.  76  ;  S.  C.  better  reported, 
Cro.  El.  813. 

B.  Persons  privileged  from  ex- 

amination. 

B.  (a)  Husband  and  wife. 
(Post,  54, 138, 14C,  194  ;  Co.  Litt. 

66.) 

12.  Husband  de  facto  may  prove 
the  marriage  illegal,  and  bastard- 
ize the  issue.  Standon  v.  Standon 
and  another,  Peake,  32.    Kenyon, 

C.  J.  1791. 

And  see  Standen  v.  Edwards,  1 
Yes.  Jun.  133, 4 ;  Dig.  22, 3, 29, 1. 

13*  Admission  by  wife  of  a  debt 
arising  out  of  a  transaction  conduc- 
ted by  her  as  agent  to  her  bus* 
band,  is  evidence  against  him.  Emj 
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erson   v.  Btonden,  1  Esp.    142. 
Kenyon,  C.  J.  •  794. 

1 4.  S.  P.  ruled  in  Palethorp  v. 
Furnish,  2  Esp.  5 1 1 ,  n.  Buller,  J. 
1783 

Sed  vide  Hall  v.  Hill,  2  Stra. 
1094. 

15.  In  an  action  by  husband 
and  wife  for  money  due  to  the  lat- 
ter dum  sola,  an  acknowledgment 
by  her  since  the  marriage,  that  the 
demand  is  unfounded,  is  inadmis- 
sible. Kelly  and  wife  v.  Small,  2 
Esp.  716.    Kenyon,  C.  J.  1799. 

16.  Plaintiff  in  replevin  may 
examine  the  wife  of  the  person  un- 
der whom  the  defendant  makes 
cognizance.  Johnson  v.  Mason, 
1  Esp.  89.  Kenyon,  C.  J.  1794. 
Post,  pi  176. 

B.  (b)  Arbitrator. 

17.  Where  a  cause  is  referred, 
and  the  arbitrator  is  empowered 
to  examine  the  parties  ana  inspect 
their  books,  he  cannot  disclose  the 
result  either  of  the  examination  or 
of  the  inspection,  at  a  subsequent 
trial  between  the  same  parties. 
Habershon  v.  Trotter,  3  Esp.  38. 
Kenyon,  C.  J.  1 79^. 

B.  (c)  Barrister. 

18.  A  barrister  cannot  be  re- 
quired to  prove  that  a  motion  has 
been  made  by  him,  or  upon  what 
statement  such  motion  was  ground- 
ed. Curry  v.  Waller,  1  Esp.  457. 
Eyre,  C.  J.  1 795. 

Sed  vide  March  83,  pi.  136. 

B.  (d)  Attorney. 
(And  see  Bunb.  288,  pi.  369.) 

19.  A  communication  made  by 
client  to  attorney  through  the  me- 
dium of  an  interpreter,  cannot  be 
disclosed  by  the  latter.  Du  Bar- 
re  v.  Livette,  Peake,  77.  Kenyon, 
C.J.  1791. 

20.  Though  the  cause,  in  re- 


spect of  wbich  the  communication 
was  made,  be  at  an  end.    Ibid. 

Ace.  Wilson  v.  Rastall,  4  T.  R. 
753, 9. 

21.  But  the  privilege  does  not 
extend  to  facts  communicated  to 
the  interpreter  in  the  absence  of 
the  attorney.    Ibid* 

Ace.  Wilson  v.  Rastall,  ubl  so* 
pre. 

And  see  Bull.  N.  P.  284,  5. 

22.  An  attorney  may  be  called 
to  prove  usury  in  a  loan  negotiated 
by  him.  Duffin  v.  Smith,  Peake, 
108.     Kenyon,  C.J.  1792. 

Ace.  Bull.  N.  P.  284,  5. 
Sed  vide  Anon.  1  Lord  Raym* 
733 ;  S.  C.  Bull.  N.  P.  264. 

23.  Held,  that  an  attorney  can- 
not be  called  upon  to  acknowledge 
the  receipt  of  a  notice  to  produce 
papers.  Read  v.  Passer,  1  Esp. 
216.     Kenyon,  C.  J.  1 794. 

Sed  vide  Spenceley  v.  Schuleih 
burgh,  7  East,  357  ;  S.  C.  3  Smith, 
325. 

24.  And  although  be  has  a  deed 
in  his  pocket,  he  is  not  bound  to 
produce  h,  unless  a  proper  notice 
uas  been  served.  Doe  d.  Wartncy 
v.  Grey,  1  Stark.  283.  Ellen  bor- 
ough, C.  J.  1816. 

25.  The  defendant^  attorney, 
may  be  called  to  prove  an  admis- 
sion of  the  debt  made  by  him  to 
the  plaintiff  by  the  direction  of  his 
client.  Turner  v.  Railton,  2  Esp. 
474.    Kenyon,  C.  J.  1796. 

26.  In  an  action  against  the 
sheriff  for  an  escape,  the  attorney 
for  the  original  defendant  is  not 
bound  to  answer  any  question  rel- 
ative to  communications  made  to 
him  by  his  client  on  the  former 
cause.  Sloman,  executrix,  * 
Heme,  knt.  et  alt  sheriffs  of  Lon- 
don, 2  Esp.  695.  Kenyon,  G  * 
1799. 

27.  A  letter  written  bj  an  at- 
torney to  his  client,  and  indorsed 
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by  the  latter,  is  evidence  against 
him.  Meyer's  assignees  v.  Sefton 
and  others,  2  Stark.  274.  Holroy d, 
J.  1817. 

28.  Sembk.  that  an  attorney  can- 
not be  called  upon  by  the  plaintiff 
totlivulge  any  matters  which  he 
acquired  the  knowledge  of  when 
employed  by  both  plaintiff  and  de- 
fendant. Robson  and  another,  as- 
signees of  Blakey,  v.  Kemp  and 
another,  4  Esp.  233.  Ellenbor- 
ough, C.  J.  1 802. 

29.  Where  an  attorney  is  a  sub- 
scribing witness  to  a  deed  execu- 
ted by  bis  client,  he  is  bound  to 
state  all  that  passed  at  the  time  re- 
lating to  the  execution  of  the  instru- 
ment but  not  what  took  place  in 
the  course  of  the  preparation  of  the 
deed.  Robson  and  another,  as- 
signees of  Blakey,  v.  Kemp  and 
another,  5  Esp.  62.  Ellenborough, 
C.J.  1803. 

S.  P.  Sandford  v.  Remington,  2 
Ves.  189. 

And  see  Bowles  v.  Stewart,  1 
Sch.  &  Lef.  209,  226 ;  Bicknell  v. 
Keppel,  1  N.  R.  21 ;  Leith  v.  Post, 
post,  G.  pi. 

30.  A  person  who  becomes  ac- 
quainted with  a  transaction  merely 
through  the  circumstance  of  his 
having  been  employed  as  attorney, 
cannot  be  called  upon  to  disclose  it, 
though  not  communicated  to  him 
by  bis  client.    Ibid. 

But  see  Spenceley  v.  Schulen- 
burg,  7  East,  357  ;  S;  C.  3  Smith, 
325. 

31.  But  a  communication  which 
a  party  makes  to  an  attorney  whom 
he  has  ceased  to  employ,  respect- 
ing a  business  formerly  transacted 
for  him  by  such  attorney,  is  not 
privileged.    Ibid, 

And  see  Cobden  v.  Kendrick,  4 
T.  R.  431. 

32.  An  attorney  cannot  disclose 
the  particulars  of  a  written  instru- 

'  51  ' 


ment,  the  knowledge  of  which  he 
has  acquired  by  the  delivery  of 
such  instrument  to  him  by  his  cli- 
ent. Brard  v.Ackerman,o  Esp. 
120.  ,  Ellenborough,  C.  J.  1804. 

33.  In  an  action  between  A.  and 
B.  the  solicitor  of  C.  may  be  call- 
ed upon  to  produce  C.'s  title-deeds 
in  his  possession.  Copeland  v. 
Watts  and  another,  executors  of 
Gubbins,  1  Stark.  95.  Gibbs,  C. 
J.  1*16. 

34.  But  the  court  will  not  per- 
mit them  to  be  read  to  C.'s  preju- 
dice.    Ibid. 

35.  A  person  to  whom  the  de- 
fendant, under  a  mistaken  supposi- 
tion of  his  being  an  attorney,  has 
acknowledged  the  cause  of  action, 
is  bound  to  give  evidence  of  such 
admission.  Fountain,  administra- 
tor, v.  Young,  6  Esp.  1 13.  Mans- 
field, C.J.  1»07. 

36.  B.  being  indebted  to  A.  di- 
rects an  attorney  to  carry  certain 
proposals  to  A.  with  respect  to  his 
demand.  Such  attorney  cannot 
disclose  what  passed  between  his 
client  and  himself  on  the  occasion, 
though  no  suit  was  commenced  for 
several  months  afterwards.  Gains* 
ford  v.  Grammar,  2  Campb.  9. 
Ellenborough,  C.  J.  1809. 

See  Wilson  v.  Rastall,  4  T.  R. 
753. 

37.  But  where  the  attorney  re- 
fuses to  be  examined,  declarations 
made  by  him  are  evidence  against 
his  client.    Ibid* 

And  see  Vaillant  v.  Dodomead, 
2  Atk.  524;  ante,  Evidence,  pi. 
299,  301. 

38.  An  attorney  is  not  at  liberty 
to  disclose  what  is  communicated 
to  him  confidentially  by  a  client, 
although  the  latter  be  not  in  any 
shape  before  the  court.  Rex  v. 
Withers  and  others,  2  Campb.  579. 
Ellenborough,  C.  J.  J  81 1. 

SedvideMadockv.  Madock,  1 
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Yes.  262  ;  Bishop  of  Winton    v. 
Fournier,  2  Ves.  446. 

39.  And,  therefore,  where  the 
prosecutor  has  given-  evidence  up* 
on  an  indictment  for  forcibly  en- 
tering his  bouse,  the  attorney  can- 
not be  called  to  prove  that  the  pro- 
secutor, upon  consulting  him,  gave 
a  different  account  of  the  transr 
action,  or  that  a  third  person,  who 
then  accompanied  the  prosecutor, 
m  his  hearing,  represented  the  hou&e 
as  his  own.    Ibid. 

40.  The  agent  of  the  defendant's 
attorney  cannot  be  examined  as 
tp  communications  with  the  defend- 
ant on  the  subject  of  the  action. 
Parkins  v.  Hawkshaw.  2.  Stark. 
239.     HoIroyd,J.1817. 

41.  Where  the  witnesses  on  both 
sides  are  ordered  out  of  court,  and 
the  attorney  for  the  prosecution 
remains  in  court^  he  cannot  be  ex- 
amined for  the  crown.  Rex^  v. 
Webb.  Best,  J.  Sarum  Summer 
Assizes,  1819. 

42.  And  the  prisoner's  counsel, 
on  the  suggestion  of,  the  court,  re- 
tracted his  consent  to  waive  the 
objection.    Ibid. 

B.  (e)  Members  of  Parliament. 

(See  Parliament.) 

B.  (f)  Public  officers. 

43.  A  colonial  attorney-general 
is  not  bound  to  disclose  communi- 
cations of  a  public  or  private  na- 
ture made  to  nim  by  the  governor 
of  a  province.  Wyatt  v.  Gore, 
Holt,  299.    Gibbs,  C.  J.  1816. 

B.  (g)  Parties. 

44.  One  of  two  lessors  in  eject- 
ment by  several  demises,  cannot, 
though  he  has  no  interest  in  the 
premises,  be  required  to  impeach 
the*  title  of  the  other  lessors.  Fenn, 
on  the  several  demises  of  Pewtress 
and  Thompson,  v.    Granger,  •  3 


I  Campb.  1 77.    Ellen  borough,  C.  J. 
1812. 

45.  But  the  objection  maybe 
waived.     Ibid.  ' 

And  see  Norden  v.  Williamson, 
1  Taunt.  378. 

C.  Intuuest. 
C.(a)Anf. 

46.  It  is  no  objection  to  the  com- 

Eetency  of  a  witness  that  he  was 
ail  to  (he  sheriff.  Piesley  v.  Yon 
Esch,  2  Esp.  644.  Kenyon,  C.  J- 
1797. 

47.  And  the  production  of  the 
bail  bond  will  not  raise  the  pre- 
sumption that  the  witness  is  bail  to 
the  action.    Ibid* 

48.  But  where  an  attachment  a- 
gainst  the  sheriff  has  been  set  aside, 
upon  condition  that  it  shall  remain 
as  a  security,  the  bail  below  can- 
not be  examined.    Ibid. 

And  see  Brown  v.  Neave, 
Wightw.  406. 

C.  (b)  Upon  questions  of  bankruptcy. 

49.  A  bankrupt,  who,  upder  a 
second  commission,  has  not  paid 
15s.  in  the  pound,  cannot  be  exam* 
ined  for  the  assignees,  after  obtain* 
ing  his  certificate  and  releasing  his 
allowance  and  surplus.  Kennett 
and  another,  assignees,  v.  Green- 
wollers,  one,  &c  Peake,  3.  Ken- 
yon, C.J.  1790. 

S.C.  2  Esp.  D.  N.  P.  99 ;  S.  & 
not  S.  P.  1  Suppl.  Vin.  Abr.  575,6. 

50.  A  creditor  releasing  to  the 

assignees,  is  a  good  witness  to  prove 

the  act  of  bankruptcy.    Koopes  v. 

Chapman  and  another,  Peake,  29* 

Kenyon,  C.  J.  1790. 
S.P.  Ambrose  v.  Clendon,  Cas. 

I  temp.    Hard  wick  e,  267 ;  and  see 
Granger  v.  Furlong,  2  Bla.  1273. 

51.  A  bankrupt  released  by  his 
surety,  may  be  balled  by  the  sure- 
ty, without  a  release  from  his  as* 


WWMES6. 


403 


jignees.    Oiurtwright  v.  Williams, 
2  Stark.   542.    Ellenborough,  C. 

•J.  itit  • 

52.  Where  two  persons  claim 
under  demises  from  A.  who  has 
since  become  a  bankrupt,  A.  after 
releasing  his  allowance  and  surplus 
is  a  competent  witness  to  prove, 
that  the  premises  in  dispute  were 
not  included  in  the  first  lease. 
Longchamps  d.  Evitts  v.  Fawcett, 
Pe we,  7 1  •    Kenyon,  C.  J.  1 79 1 . 

53.  But  it  was  said  that  A.  would 
hatfe  been  incompetent  if  he  had 
been  still  interested  in  the  rever- 
sion.   Ibid. 

See  the  distinctions  taken  in  Bell 
v.  Harwood,  3  T.  R.  308. 

And  see  Griffin  v.  Archer,  2 
ArfcL  476  ;  Selbz  v.  Crew,  ibid. 
504. 

54.  Bankrupt's  wife  was  admlt- 
ted  to  prove,  that  a  payment  was 
made  in  contemplation  of  bank- 
ruptcy. Jourdain,  assignee  of 
Nowlan,  v.  Lefevre  and  others,  1 
Esp.  66.    Kenyon,  C.  J.  1 793. 

N.  It  is  stated  that  the  witness 
was  considered  to  stand  indiffer- 
ent with  respect  to  her  husband's 
allowance.  Unless,  however,  the 
estate  paid  20s.  in  the  pound,  the 
defendants,  the  favoured  creditors, 
would  not  reduce  the  fund  by  their 
proof,  in  the  proportion  in  which  a 
recovery  against  them  would  in- 
crease it. 

55.  In  an  action  by  indorsee  of 
a  note  against  the  maker,  the  in- 
dorser,  an  uncertificated  bankrupt, 
is  a  good  witness  for  the  latter, 
notwithstanding  the  probability  of 
his  obtaining  bis  certificate.  Sikes 
and  others  v.  Marshall,  2  Esp.  705. 
Kenyon,  C.  J.  179d. 

56.  A  Bankrupt  is  a  good  wit- 
ness to  disprove  an  act  of  bankrupt- 
cy, Oxlade  v.  Perchard  et  alt., 
sheriffs  of  London,  1  Esp.  -287. 
Kenyan,  C.  J.  1 795. 


57.  But  a  bankrupt  cannot  be 
examined  respecting  an  equivocal 
act  of  bankruptcy,  whether  called 
for  the  purpose  of  supporting  or 
negativing  it.  Hoffman,  assignee 
of  Phelps,  v.  Pitt,  5  Esp.  22.  El- 
lenborough,  C.  J.  1 803. 

58.  In  an  action  by  indorsee  a- 

Sainst  acceptor,  the  drawer,  who 
as  given  a  counter  security  to  the 
acceptor,  and  is  become  bankrupt, 
is  not  a  competent  witness  for  tne 
defendant  without  a  release.  Pin- 
kerton  v.  Adams  and  Milner,  2 
Esp.  611 .    Kenyon,  C.  J.  1797. 

bed  vide  49  Geo.  3.  cap.  1219 
sect.  8. 

59.  A  creditor  to  whom  a  bank- 
rupt before  he  obtains  his  certifi- 
cate, promises  payment  in  full,  is 
not  a  competent  witness  to  support 
a  second  commission.  Roberts, 
assignee  of  Robertson,  v.  Morgan, 
2  Esp.  736.    Eyre,  C.  J.  1799. 

60.  One  joint  defendant  who 
pleads  bankruptcy,  is  not  a  compe- 
tent witness  for  other  defendants 
who  plead  ncn  assumpsit.  Raven 
et  all  v.  Dunning  and  Chilton^  3 
Esp.  25.    Kenyon,  C.  J.  1799. 

And  see  Emmett  v.  Bradley,  1 
B.  Moore,  332. 

S.  C.  differently  reported,Peake, 
Evid.  A  pp.  lxxxvii. 

61.  And  the  court  would  not 
permit  a  verdict  to  be  recorded  in 
favour  of  the  bankrupt,for  the  pur* 
pose  of  enabling  him  to  give  evi- 
dence. Currie  v.  Child,  Pritch- 
ard  and  Brown,  3  Campb.  283. 
Ellenborough,  C.  J.  1812. 

N.  But  where  the  plaintiff  enter*, 
a  nolle  prosequi  as  to  the  bankrupt, 
such  evidence  is  admissible.  M( 
Iver  v.  Humble,  16  East,  171; 
Mann.  Exch.  Pra.  368. 

62.  In  an  action  for 'a  fraudulent 
misrepresentation  of  the  circum- 
stances of  a  person  who  is  since 
become  a  bankrupt,  the  plaintiff 
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may  call  a  creditor  of  the  bank- 
rupt. Barton  v.  Lloyd,  3  Esp.  307. 
Kenyon,  C.  J.  1 800. 

63*  If  a  certificate  is  impeached 
on  the  ground  that  it  was  signed  by 
persons  who  had  proved  fictitious 
debts,  these  persons  may  be  ex- 
amined as  to  the  actual  state  of 
their  accounts,  and  indirect  evi- 
dence arising  from  their  books  is 
inadmissible.  Edmonstone  v. 
WelWb,  3  Esp.  364.  Kenyon,  C. 
J.  1801. 

64.  Semble,  that  the  declaration 
of  a  trader  respecting  un  equivocal 
act  of  bankruptcy,  not  made  at  the 
time  or  forming  part  of  the  res  gtsta, 
though  made  before  the  issuing  of 
the  commission,  is  not  evidence. 
Rohson  and  another,  assignees  of 
Blakey,  v.  Kemp  and  another,  4 
Esp.  233.     EUenboro.  C.  J.  1802. 

65.  A  bankrupt,  though  he  has 
obtained  his  certificate  and  releas- 
ed his  surplus,  canpot  be  asked  any 
question  connected  with  the  act  of 
bankruptcy,  upon  which  he  was 
declared  a  bankrupt,  or  with  any 
prior  act  of  bankruptcy,  either  up- 
on his  examination  in  chief  or  when 
cross-examined.  Wyatt,  assignee 
of  Algar,  v.  Wilkinson  and  another, 
5  Esp.  1 87.    Chambre,  J.  1 805. 

S.  P.  Elsom  v.  Bradley,  Selw. 
239. 

And  see  Field  v.  Curtis,  2  Stra. 
829.  Chapman  v.  Gardner,  2  H. 
Bl.  279.  Ambrose  v.  Clendon, 
Cas.  temp.  Hardw.  287. 
•  66.  Where  persons  are  convict- 
ed of  a  conspiracy  to  prevent  a 
bankrupt  from  obtaining  his  certif- 
icate, the  conviction  is  not  evidence 
in  an  action  brought  against  them 
by  the  bankrupt  tor  the  same  con- 
spiracy ;  as  it  may  have  proceeded 
partly  on  the  testimony  of  the  lat- 
ter. Hathaway  v.  Barrow  and 
others,  1  Campb.  151,  180,  d. 
Mansfield,  C.  J.  1807. 


67.  Where,  in  an  action  by  the 
payee  against  the  drawer  of  a  bill, 
the  acceptor  is  called  on  the  part 
of  the  defendant,  and  is  objected 
to  on  the  ground  that  he  is  a  ceriifi> 
cated  bankrupt,  and  therefore  liable 
to  the  defendant  though  not  to  the 
plaintiff,  a  release  from  the  defen- 
dant will  restore  his  competency. 
Scott  and  others  v.  Ldfiord,  1 
Campb.  249.  Ellenborough*  C. 
J.  IttOtf. 

68.  Payee  of  an  accommodation 
note  became  bankrupt,  and  obtain- 
ed his  certificate.  Held,  that  he 
could  not  be  called  to  prove  that 
he  had  received  value  from  the  in- 
dorsee. Maundrell  v.  Kennett,  1 
Campb.  408,  n.    Bay  ley,  J.  1809. 

69.  Held,  that  a  creditor  who 
has  not  proved,  is  a  competent  wit- 
ness to  support  the  commission. 
Williams  v.  Stevens,  2  Campb. 
301.    Ellenborough,  C.  J.  1809. 

S.  P.  Contra.  Ralph  Adams 
and  others  v.  Malkin  and  another, 
3  Campb.  530.  Gibbs,C.  J.  1814. 

And  see  Shuttleworth  v.  Bravo, 

1  Stra.  507.    Granger  v.  Furlong, 
2Bla.l273. 

Ex  parte,  Osborne,  1  Rose,  387. 

70.  Where  notice  has  been  giv- 
en under  49  Geo.  3  cap.  1 21.  s.  10. 
that  the  defendant  means  to  dis- 
pute the  act  of  bankruptcy,  the  as- 
signees cannot  call  the  petitioning 
creditor  to  prove  it,  his  bond  to  the 
chancellor  giving  him  a  direct  in- 
terest in  supporting  the  commis- 
sion.   Green  and  others  v.  Jones, 

2  Campb.  4 1 2.    Ellenborough,  C. 
J.  1810. 

And  see  ante,  Bankrupt,  pi.  74. 

71.  But  he  may  be  called  on  the 
other  side  to  prove  the  commission 
invalid.  Anonymous,  cited  ibid*  and 
decision  said  to  have  been  approved 
by  ThurloW)  C. 

72.  He  is  even  a  competent  wit- 
ness to  cut  down  his  own  debt,  on 
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which  the  commission  is  founded* 
Lloyd  and  others,  assignees  of 
Palmer  a  bankrupt,  v.  Stretton,  1 
Stark.  40.  Ellenborough,  C.  J. 
1815. 

73.  To  shew  the  solvency  of  a 
party  at  a  particular  time,  a  wit- 
ness may  state  the  general  result 
of  an  examination  of  his  books. 
Anon,  per  Lord  Kenyon,  cited  by 
Holroyd,  J.  in  Meyer's  assignees 
v.  Sefton  and  others,  2  Stark.  276. 

74.  So  to  shew  the  value  of 
property  assigned  by  a  trader. 
Meyer's  assignees,  v.  Sefton  and 
others,  2  Stark.  276.  Holroyd, 
C.  J.  1817. 

75.  The  result  of  accounts  ren- 
dered by  the  bankrupt  to  his  as- 
signees, may  be  given  in  evidence 
for  such  a  purpose.    Ibid. 

76.  Upon  an  issue  whether  A. 
had  the  disposition  of  property, 
after  the  execution  of  a  deed  of  set- 
tlement, any  act  of  dominion  exer- 
cised by  A.  is  evidence,  although 
the  parties  were  not  privy  to  it.  lb. 

77.  But  an  assignment  executed 
.  without  the  privity  of  the  trustees, 

or  of  the  cestui  que  trust,  is.  not  ev- 
idence, unless  acted  upon  and  pos- 
session, delivered.    Ibid. 

78.  In  an  action  for  penalties  on 
5  Geo.  2.  cap.  30.  s.  21.  the  exam- 
ination of  the  defendant  before  the 
commissioners,  is  admissible  to 
shew  that  he  has  secreted  effects  of 
the  bankrupt,though  be  might  have 
demurred  to  the  inquiry.  Smith 
and  others,  assignees  of  rarquet  v. 
Beadnell,  1  Campb.  30.  Ellen- 
borough,  C.  J.  I  bu7. 

79.  So  any  acknowledgment  ex- 
tracted from  a  party  by  the  com- 
missioners, however  irrelevant  to 
the  bankruptcy,  may  be  used  a- 
gainst  him.  Stockfleth  v.  De  Tas- 
tet  and  others,  4  Campb.  1 0.  El- 
lenborough, C.  J.  181-4. 

80.  But  itmbk,  that  the  chancel- 


lor would  order  such  examination 
to  be  taken  off  the  file.    Ibid. 

8 1 .  B.'8  goods  are  taken  in  exe- 
cution after  an  act  of  bankruptcy, 
at  the  suit  of  A.,  with  whose  assent 
they  are  assigned  by  the  sheriff  to 
C. ;  A. 's  examination  under  the 
commission  cannot  be  read  in  a* 
action  by  the  assignees  against  C, 
for  the  purpose  of  shewing  A.'s 
knowledge  of  B.!s  insolvency  at 
the  time  of  the  execution.  £>eady 
and  another,  assignees  of  Ganson, 
v.  Harrison,  1  Stark.  60.  Ellen- 
borough,  C.  J.  1815, 

82.  But  an  examination  taken 
before  the  assignment  would  have 
been  admissible.    Ibid. 

83.  Where,  in  an  action  for  a 
false  return  of  nulla  bona,  the  de- 
fence rests  on  the  validity  of  a 
commission  of  bankrupt  overreach- 
ing the  levy,  and  the  defendant  is 
indemnified  by  the  assignees,  the 
plaintiff  may  give  in  evidence  an 
admission  made  by  one  of  the  as- 
signees, that  the  plaintiff  did  not 
owe  him  1 001.  Dowden  v.  Fowle, 
Esq.  sheriff  of  Wilts,  4  Campb.  38. 
Dampier,  J.  1ft!  4. 

Ace.  Dyke  v.  Aldridge,  7  T.  R* 
665. 

84.  A  person  resident  in  New- 
foundland, who  has  received  divi- 
dends as  a  creditor  upon  the  estate 
of  an  insolvent  there,  taking  the 
benefit  of  the  act  Geo.  3.  cap.  may 
be  called  on  the  part  of  tb^  insolv- 
ent sued  by  another  creditor,  to 
prove  the  hand-writing  of  the  chief 
justice  to  the  allowance  of  his  cer- 
tificate and  the  seal  of  the  court. 
Compton  v.  Killegrew,  Holroyd, 
J.  Exeter  Spring  Assizes,  1  fc  1 9. 

C.  (c)  In  cases  upon  bilk  and  notes. 

85.  In  an  action  by  indorsee  of 
note  against  maker,  the  indorser 
may  prove  it  paid.    Charrington 
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V.  Milnerf  Feake,  6.    Kenyon,  C. 
J.  1790. 

S.  P.  Bin  v.  Kershaw,  2  East, 
458.  recognized  by  Grant,  M.  R. 
in  Paul  v.  Administrator  of  Hamil- 
ton, Selw.  N.  P.  377. 

86.  Ruled,  that  the  drawer  of  a 
till  is  not  a  competent  witness  to 
invalidate  the  acceptance.  Phe- 
theon  v.  Whitmore,  Peake,  40. 
Buller,J.  1791. 

87.  But  in  a  subsequent  case  it 
%&  ruled,  that  the  drawer  is  a 
'good  witness  even  to  prove  the  bill 
void  ab  initio*  Adams  v.  Lingard 
and  toother,  Peake,  117.  Ken- 
yon, C.J.  1793. 

N.  And  the  admissibility  of  such 
Evidence,  where  the  party  is  not 
interested,  is  settled  in  Jordaine  v. 
'Ladhbroke,  7T.  R.  601. 

88.  Held,  that  a  person  who 
'has  indorsed  a  bill  is  not  a  com- 
petent witness  to  impeach  the  secu- 
rity to  which  he  has  given  credit. 
Hart  v.  M'Intosh,  1  Esp.  398. 
Buller,J.  1795. 

N.  This  point  was  ruled  on  the 
authority  of  Walton  v.  Shelly,  1 
T.  R.  296,  which  has  been  over- 
ruled by  Jordaine  v.  Lashbrooke, 
7  T.  R.  601. 

89.  In  an  action  by  indorsee 
against  the  acceptor,  the  drawer 
may  prove  payment  by  himself. 
Humphrey  v.  Moxon,  reake,  52. 
Kenyon,  C.J.  1791. 

90.  Except,  perhaps,  where  it 
appears  that  the  witness  has  had 
due  notice  of  the  dishonor  of  the 
bill.    Ibid. 

91.  In  an  action  by  indorsee 
against  acceptor,  the  indorser, 
though  released  by  the  defendant, 
cannot  be  called  to  prove,  that  he 
delivered  the  bill  to  the  plaintiff 
merely  for  the  purpose  of  procur- 
ing payment  as  agent  for  the  wit- 
ness. Buckland  v.  Tankard,  1 
Esp.  85.    Kenyon,  C.  J.  1 794. 


And  the  court  of  K.  B.  dischar- 
ged a  rule  for  setting  aside  verdict 
for  the  plaintiff.  lb.  and  5  T.  R.  578. 

Sed  vide  Birt  v.  Kershaw,  2 
East,  458,  61.  Paul  v ,  ad- 
ministrator of  Hamilton,  Selw.  N. 
P.  377. 

92.  A.  the  drawer  of  a  bil£  de- 
livers it  to  B.  to  be  discourtted :  B. 
delivers  it  to  his  creditor  C  :  in 
an  action  by  C.  against  A.,  B.  can- 
not be  called  to  prove,  that  the  bill 
was  delivered  to  C.  for  a  special 
purpose,  without  a  release  from 
A.,  to  whom  he  would  be  liable 
for  the  costs  of  C.'s  action.  Har- 
man  v.  Lasbrey,  Holt,  &9Q.  Gibbt, 
C.  J.  1816. 

93.  In  an  action  by  indorser 
against  drawer,  the  acceptor  may 
be  called  to  prove,  that  he  had  no 
effects  of  the  defendant.  Staple* 
v.  Okines,  1  Esp.  332*  Kenyon, 
C.  J.  1 795. 

94.  In  an  action  by  the  indorsee 
of  a  note  against  the  maker,'  the 
payee  is  a  competent  witness  for 
the  latter.  Cooper  v.  Davies,  1 
Esp.  463.  Kenyon,  C.  J*  Here- 
ford,  1795. 

95.  Indorser  of  a  note,  who  is 
an  uncertificated  bankrupt,  is  a 
competent  witness  for  the  maker. 
Sikes  and  others  v.  Marshall,  2 
Esp.  705.     Kenyon,  C.  J.  1 798. 

96.  But  the  drawer  of  a  bill, 
giving  a  counter  security  to  the 
acceptor  and  becoming  bankrupt 
is  not  a  competent  witness  for  the 
acceptor  without  a  release.  Pink- 
erton  v.  Adams  and  Milner,  2  Esp. 
611.    Kenyon,  C.  J.  1797. 

Sed  vide  49  Geo.  III.  cap.  121. 
sect.  u. 

97.  The  drawer  of  a  bill  who  is 
suspected  of  having  forged  the  ac- 
ceptance may  be  called  to  prove 
the  hand-writing  of  the  drawee. 
Dickinson  v.  Prentice,  4  Esp.  32. 
Kenyon,  C.  J.  1801. 
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-  98.  The  defence  being  a  gam- 
ing consideration,  B.,  the  drawer 
was  called  by  defendant.  It  was 
objected  that  he  is  interested  to 
defeat  plaintiff,  being  liable  for 
treble  penalty  if  he  recover,  but 
not  if  he  fail.  Held,  that  the  wit- 
ness was  competent,  since,  if  plain- 
tiff failed,  B.  was  liable  to  him;  if 
he  succeeded,  B.  mightdeliver  him- 
self from  the  penalties,  by  refund- 
ing within  the  time.  Hubnej;  v. 
Richardson.  Holroyd,  J.  Sittings 
after  E.  T.  1818. 

99.  The  drawer  of  a  bill  may 
be  called  to  prove  usury  in  dis- 
counting it,  in  an  action  against  the 
acceptor.  Brard  v.  Ackerman,  5 
Esp,  119.    Eldon,  C.  J.  1804. 

100.  But  he  must  be  released 
by  the  defendant.  Rich  and  an- 
other v.  Topping,  Peakc,  224,  and 
1  Esp.  177.    Kenyon,  C.  J.  1794. 

101.  In  an  action  by  payee 
against  acceptor,  the  drawer  is  ad- 
missible to  prove  that  the  bill  has 
been  discharged  by  an  executed 
agreement.  Pool  v.  Bousfield,  1 
Campb*  55.  Ellenborough,  C.  J. 
1807. 

And  see  Ilderton  v.  Atkinson,  7 
T.  R.  481;  Birt  v.  Kershaw,  2 
East,  458. 

103.  But  where  the  acceptor 
had  become  bankrupt,  and  had  ob- 
tained his  certificate,  he  was  held 
to  be  p  good  witness  for  the  de- 
fendant upon  being  released  bv 
him.  Scott  and  others  v.  Lifford, 
1  Campb.  249.  Ellenborough,  C. 
J.  1808. 

S.  C.  not  S.  P.  9  East,  347. 

N.  Semble,  that  a  release  would 
now  be  unnecessary.  49  Geo.  III. 
cap.  121.  sect.  8. 

103.  The  acceptor  cannot  be 
called  to  prove  a  set-off,  in  an  ac- 
tion by  the  holder  against  the 
drawer.  Mainwaring  v.  Mytton, 
1  Stark.  83.    Dampier,  J.  1815. 


104.  Theprayee  of  an  accom- 
modation bill  is  a  good  witness  to 
prove  that  he  received  a  vsjuable- 
consideration  from  the  indorsee,,  ii* 
ao  action  by  the  latter  azaintt 
the  drawer;  the  interest  being 
equ^l  either  way.  ShuUlewortH 
v.  Stephens,  1  Campb.  407.  Bit 
lenborough,  C.  J.  1806* 

N.  In  an  action  agpipst  A*,  upon 
a  note  made  by  A*  and  Q»,  the  lat- 
ter is  a  competent  witness  to  prove 
A.'s  signature.  York  w  Blott*  5 
M.  &S.  71. 

And  see  Chitty  on  Bills. 

1 05.  But  where  the  payee  of  an 
accommodation  note  had  become 
bankrupt,  and  had  obtained  hi* 
certificate,  his  evidence  wps  held 
in^mi§sible,  as  he  would  still  be 
liable  to  the  maker.  MaundreU  v. 
Kennett,  1  Campb.  408,  nf  Bay- 
ley,  J.  1809. 

Sed  vide  49  Geo.  III.  cap.  123. 

106.  In  an  action  against  A.  and 
K.,  as  joint  acceptors,  K.  suffer- 
ed judgment  bv  default.  Defence 
by  A.  dissolution  of  partner- 
ship. The  drawer  being  called 
for  defendant,  confessed  the  bill 
to  have  been  drawn  for  his  own 
accommodation.  Held  a  compe- 
tent witness,  on  the  ground  tnat 
his  evidence  goes  to  charge  him- 
self in  the  first  instance*  Wil- 
liams v.  Keats,  and  another.  El- 
lenborough, C.  J.  Sittings  after 
Michaelmas  Term,  1817. 

107.  In  an  action  bv  indorsee 
against  drawer  of  a  bill,  where 
there  is  no  direct  evidence  of  dis- 
honor, the  payee  is  a  competent 
witness  to  prove  that  defendant 
promised  to  pay  after  he  knew 
that  time  had  been  given  to  the 
acceptor.  Stevens  v.  Lynch,  2 
Campb.  332.  Ellenborough,  C. 
J.  1809. 

S.  C.  not  S.  P.  1 2  East,  39. 
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C.  (d)  Creditors* 

108.  The  conusee  of  a  judgment 
cannot  be  called  to  prove  that  it 
was  obtained  bondjidL  Campion 
v.  Bentley,  administrator  of  Bent- 
ley,  1  Esp.  343.  Eyre,  C.  J* 
1795. 

N.  It  is  not  a  principal  challenge 
to  a  juror  that  he  is  indebted  to 
plaintiff  or  defendant.  Fra.  Moore 
3,  pi.  6. 

I  Oft.  A  creditor  who  has  a  pow- 
er of  attorney  from  the  plaintiff, 
his  debtor,  to  receive  to  his  own 
use  the  money  to  be  recovered,  is 
an  incompetent  witness.  Powel 
▼.  Gordbn,  2  Esp.  735.  Eyre,  C. 
J.  1799. 

110.  Creditor  of  intestate  is  a 
competent  witness  for  the  adminis- 
tratrix. Paull,  administrator  of 
Sutton,  v.  Brown,  6  Esp.  34.  Mac- 
donald,  C.  B.  Horsham,  1 806. 

And  see  Carter  v.  Pearce,  1  T. 
R.  163;  12  Vin.206,pL7. 

111.  Unless  the  estate  be  in- 
solvent. Craig,  administratrix,  v. 
Cundell,  1  Campb.  381.  Ellen- 
borough,  C.J.  1808. 

C.  (e)  Executors* 

112.  To  support  a  plea  by  an 
exeicutor  of  a  judgment  outstand- 
ing, the  conusee  of  such  judgment 
cannot  be  called  to  negative  fraud. 
Campion  v.  Bentley,  administrator 
of  Bentley,  1  Esp.  343.  Eyre,  C. 
J.  1795. 

1 13.  In  an  action  by  an  admin- 
istrator to  recover  the  goods  of  his 
intestate,  a  creditor  of  the  estate  is 
a  competent  witness  to  prove  the 
property  in  the  articles  claimed, 
notwithstanding  the  interest  which 
he  has  in  increasing  the  estate. 
Paull,  administrator,  v.  Brown,  6 
Esp,  34.  Macdonald,  C.  B.  Hor- 
sham, 1806. 

114.  But  sembU,  that  where  the 


estate  is  insolvent,  a  creditor  can- 
not be  called  to  support  a  claim 
made  by  the  administratrix.  Craig, 
administratrix,  v.  Cundell,  1  Camp. 
38 1 .    Ellenborough,  C.  J.  1 808. 

115.  An  executor  who  takes  no 
beneficial  interest  under  the  will,  is 
a  competent  witness,  in  a  collateral 
action,  to  prove  property  in  him- 
self as  executor.  Wilkes  v.  Lister, 
6  Esp.  78.  Ellenborough,  C.  J. 
1806. 

116.  A  residuary  legatee  is  not 
a  competent  witness  in  an  action 
bv  executrix,  after  releasing  all 
claim  to  the  debt  sued  for,  as  the 
residuum  may  be  charged  with  the 
costs  to  plaintiff's  attorney.  Bak- 
er, widow,  executrix,  &c.  v.  Tyr- 
whitt,  4  Campb.  27.  Ellenborough, 
C.J.  1814. 

C.  (!)  Informer* 
(VideCo.Litt.6.b.). 

117.  Held,  that  an  informer  en- 
titled under  1 7  Geo.  II.  cap.  40.  s. 
1 0.  to  a  moiety  of  the  penalty  for 
embezzling  naval  stores,  is  an  in- 
competent witness  for  the  prosecu- 
tion, unless  he  will  release  his  in- 
terest. Rex  v.  Blackroan,  1  Esp. 
95.    Kenyon,C.  J.  1794. 

118.  But  in  a  subsequent  case 
the  informer  was  admitted;  it  be- 
ing in  the  discretion  of  the  court  to 
fine  or  imprison.  Rex  v.  Cole,  1 
Esp.  169,  and  Peake,  217.  Ken- 
yon,  C.J.  1794. 

N.  See  several  instances  of  the 
exercise  of  the  discretion  vested  in 
the  courts  by  these  statutes,  in  Rex 
v.  Bland,  5  T.  R.  370,  and  notes. 

1 1 9.  The  prosecutor  of  a  road 
indictment  is  a  competent  witness, 
though  liable  to  costs,  if  proceed- 
ings vexatious.  Rex  v.  the  Inhab- 
itants of  Hammersmith,  1  Stark. 
357.     Ellenborough,  C.  J.  1816. 

120.  A  person  entitled  to  a  sh;.re 
of  the  penalty  for  exporting  ma- 
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chinery  is  a  good  witness.  Rex 
v.  Teasdall,  Grant,  and  others,  3 
Esp.  68.    Kenyon,  C.  J.  1 1 99. 

S.  C.  cited  and  approved  in  He- 
ward  v.  Shipley,  4  East,  1 83  ;  ace. 
Rex*  v.  Luckup,  Willes,  425,  n.  ; 
Rex  v.  M.  Johnson,  ibid. 

C.  (g)  Owner  of  stolen  property . 

121.  The  original  owner  b  a 
competent  witness  to  prove  the 
theft  of  a  horse,  in  an  action  by  the 
vendee  against  the  seizing  officer. 
Josephs  v.  Adkins,  2  Stark.  76. 
EUenborough,  C.J.  1817. 

C.  (h)  Parishioners. 

122.  A  parishioner,  liable  to  be 
rated,  but  not  actually  rated,  is  a 
good  witness  to  prove  an  embezzle- 
ment of  the  rates.  Chfversv.  Brand, 
1  Esp.  175.    Kenyon,  C.  J.  1794. 

Ace.  Rex  v.  Prosser,  4  T.  R. 
16;  Rex  v.  Lumley,  6  T.  R.  157  j 
Rex.  v.  Kirdford,  2  East,  559. 

123.  A  parishioner  paying  rates, 
is  a  competent  witness  in  an  action 
defended  by  an  order  of  vestry  di- 
recting the  expenses  to  be  defray- 
ed out  of  the  rates,  if,  upon  being 
informed  that  such  appropriation 
ef  the  rates  cannot  legally  be  made, 
he  state  that  he  has  no  intention  of 
contributing  personally  towards 
tjje  costs  ofthe  defence.  Yates  v. 
Lance,  *6  Esp.  132.  Macdonald, 
C.  B.  Maidstone,  1810. 

C.  (i)  Partners  and  joint  trespassers. 

124.  Defendant  may  call  a  part- 
ner of  the  plaintiff  to  prove,  that 
the  debt  was  paid  to  himself.  Ev- 
ans v.  Silverlock,  Peake,  21.  Ken- 
yon, C.J.  1790. 

1 25.  A  father  who  holds  out  to 
the  world  that  his  infant  son  is  his 
partner,  may  call  the  son  to  dis- 
prove the  partnership  in  an  action 
brought  by  himself  alone.  Glos- 
sop  v«  Colman  and  others,  1  Stark. 

52 


25.     B.  R.  t.  T.  1815.     Post,  pL 
140. 

120.  A  person  who  is  proved  to 
be  a  partner  with  the  defendant,  is' 
not  competent  to  prove  that  he,  the 
witness,  ft  alone  liable  for  the  par- 
ticular demand  in  issue.  Gooda- 
cre  v.  Breame,  Peake,  174.  Ken- 
yon, C.J.  17.*3. 

127.  So  where  issue  was  taken 
upon  a  plea  of  non-joinder,  the  de- 
fendant was  not  permitted  to  exam- 
ine the  alleged  joint  contractor  af- 
ter releasing  him.  Young  v.  Bair- 
ner,  I  Esp.  103.  Kenyon,  C.  J. 
1794. 

But  the  court  granted  a  new  tri- 
al on  the  ground  that  the  release 
made  him  competent.     Ibid. 

N.  And  as  to  the  evidence  nec- 
essary to  support  this  plea,  see  Ab- 
bott v.  Smith,  2  W.  Bla.  Rep.  947, 
951.  1  Wentvvorth  Plead.  1 7,  33 ; 
Gould  v.  Barnes,  5  Taunt.  504 ; 
Lucas  v.  Delacour,  1  M.  &  S.  149. 

128.  If  the  defendant  call  a  wit- 
ness to  prove  that  the  goods  for 
which  the  action  is  brought,  were 
furnished  on  the  credit,  and  for  the 
use,  of  the  latter,  the  plaintiff  can* 
not,  by  merely  suggesting  that  the 
witness  is  a  partner,  render  him 
incompetent.  Birt  v.  Hood,  1  Esp. 
20.     Kenyon,  C.  J.  1 793.     , 

129.  In  an  action  for  a  tort,  one 
defendant,  who  suffers  judgment  by 
default,  is  a  competent  witness  to 
prove,  that  a  co-defendant,  who  has 
pleaded,  is  not  chargeable.  Ward 
v.  Haydon  and  Ventorn,  2  Esp. 
552.     Kenyon,  C.  J.  1797. 

130.  S.  P.  Anon.  2  Campb.  334, 
n.  Wood,  B.  Lancaster,  1809. 

Contra,  post.pl.  139.  And  see 
F.N.  B.  155  A. 

131.  But  he  cannot  be  called  by 
the  plaintiff  to  prove  a  co-defend- 
ant guilty.  Chapman  v.  Graves 
and  others,  2  Campb*.  333,  n.    Le 

1  Blanc,  J.  Lancaster,  1810. 
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132*  A  co-trespasser  not  study 
was  held  not  to  be  a  competent  wit- 
ness to  prove  tbe  trespass*  Bar- 
nard v*  Dawson,  2  Campb.  333,  n. 
Kenyon,  C.  J.  1 796, 

133.  But  oh  a  subsequent  occa- 
sion, such  testimony  was  admitted : 
and  the  last  case  was  said  never  to 
have  been  acted  upon.  Chapman 
v.  Graves,  ubi  supra* 

134.  A  defendant  who  pleads 
bankruptcy,  cannot  be  called  by  a 
co-defendant  who  pleads  to  the 
merits.  Rav$n  et  alt.  v.  Dunning 
and  Chilton,  3  Esp.  25.  Kenyon, 
C.  J.  1799. 

And  see  ante,  C.  (b)  60,  61. 

135.  Semble,  that  a  partner  of  the 
defendant,  who  is  not  sued,  is  not  a 
competent  witness  for  the  defend- 
ant, though  the  latter  and  the 
witness  execute  mutual  releases. 
Cheyne  v.  Koops,  4  Espw  112.  Al- 
vanley,  C.  J.  1802. 

1 36.  One  of  two  defendants  in 
ejectment,  who  has  suffered  judg- 
ment by  default,  may  be  called  to 
.prove  the  holding  by  the  other  de- 
fendant, under  the  lessor  of  tbe 
plaintiff.  Doe  d.  Harrop  v.  J. 
Green  and  G.  Grecnt4  Esp.  I'i8. 
Ellenborough,  C.  J.  1 802. 

So  one  wno  is  named  a  disseisor 
in  the  writ.     Co.  Litt.  66. 

137.  A  supercargo  who  was  to 
have  had  a  share  in  the  profits  of  an 
adventure,  is  a  competent  witness 
for  the  owner  in  an  action  against 
the  underwriters  to  recover  the  in- 
voice price  of  the  goods,  no  insur- 
ance having  been  made  on  profits. 
Robertson  v.  French,  4  Esp.  246. 
Ellenborough,  C.  J.  1 803. 

And  see  ante,  Ship,  pi.  145,  6. 
Barton  v.  Hanson,  2  Taunt.  49  ; 
Gouthwaite  v.  Duckworth,  12  East, 
421  ;  Yenning  v.  Leckie,  13  East, 
7  ;  Coppard  v.  Page,  Forrest,  1 . 

138.  Upon  an  indictment  for  a 
conspiracy,  the  wife  of  one  defend- 


ant cannot  be  called  on  behalf  of  a 
co-defendant,  though  the  parties 
appear  and  defend  separately. 
Rexv.  Locker,  Wainwnght  and 
wife,  5  Esp.  107.  Ellenborough, 
C.  J.  1 804. 

139.  And  ttrnblt,  that  upon  a 
joint  indictment,  one  defendant  who 
suffers  judgment  by  default^cannot 
be  called  as  a  witness  for  another 
defendant  who  pleads.  Rex  v. 
Lafone,  Hopburn,  Davis,  Billiter, 
and  another,  5  Esp.  1 55.  Ellen- 
borough, C  J.  1  »04. 

t .    Contra,  ante,  pi.  1 29, 1 30. 

140.  In  an  action  for  goods  sold, 
the  plaintiff's  son  who  is  held  out 
to  the  world  as  a  partner,  and  ac- 
cepts bills  drawn  in  their  joint 
names,  but  who  denies  tltat  he  has 
any  share  in  the  business,  is  a  com- 
petent witness.  Parsons  v.  Cros- 
by, 5  Esp.  199.  Ellenborough, 
C.J.  1805.  ante, pi.  12 A. 

C.  (k)  Privks  in  estate* 

141.  Tenant  in  possession  can- 
not be  called  to  support  his  land- 
lord's title*  Doe,  a.  Winckley,  v. 
Pye,  esq.  Principal  of  Barnard's 
Inn,  1  Esp.  364.  Kenyon,  C.  J. 
1795. 

S.  P.  Doe  d.  Foster  v.  Williams, 
Cowp.  621. 

14*2.  But  he  is  a  good  witness 
for  the  plaintiff.  Doe  d.  Turner 
v.  WaHinger,  Holroyd,  J.  Dorches- 
ter Spring  Assizes,  1819. 

1 4a.  A  lessor  cannot  be  called 
to  prove  right  of  possession  in  his 
lessee.  Smith,  v.  Chambers,  4  Esp. 
164.    Ellenborough,  C.  J.  1 1*02. 

Ace.  Fox  v.  Swann,  Starkie,482  > 
but  see  Bell  v.  Ha r wood,  3  T.  R. 
306, 10  •  ante,C.(b)  pi.  52,  63. 

1 44.  In  an  action  for  not  manur- 
ing a  farm  according  to  covenant,  a 
sub-lessee  of  the  defendant  is  a 
competent  witness  to  shew  that  tbe 
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stipulated  quantity  has  been  laid  on.  I  '   151.    A  commoner  cannot  be 
Wisbaw  v.  Barnes,  1  Campb.  341.   called  to  negative  a  right  of  con- 


Eltenborough,  C.  J.  1808. 

Sed  vide  ante,  Evidence,  pi.  66, 
61. 

145.  The  party  under  whom  de- 
fendant makes  cognizance  in  re* 

eevin,  may  be  called  at  the  trial, 
is  declarations  cannot  therefore 
be  given  in  evidence  to  disprove  the 
tenancy.  Hart  v.  Horn,  2  Campb. 
02.    Heath,  J.  Kingston,  1809. 

146.  So  the  wife  of  such  party. 
Johnson  v.  Mason,  1  Esp.  89. 
Kenyon,  C.  J.  1794. 

But  see  Dyke  v.  Aldridge,  7  T. 
R.  665,  and  1 1  East,  584 ;  ante,  pi. 
82. 

And  see  Rex  v.  Woburn,  10 
East,  395,  and  observation  of  Le 
Blanc,  J.  Aid.  402 ;  Rex  v.  Hard- 
wick,  1 1  East,  578. 

147.  But  in  another  case  where 
the  defendant  made  cognizance 
under  the  party  beneficially  inter- 
ested, and  also  under  the  person 
who  had  the  legal  estate,  it  was 
held  that  the  trustee  could  not  be 
called  to  support  the  title.  Golding 
v.  Nias,  5  Esp.  272.  Chambre, 
J.  1805. 

148*  Where,  upon  a  justification 
in  trespass  under  a  prescriptive 
right  to  a  watercourse,  the  count  of 
the  stream  is  put  in  issue,  a  person 
claiming  a  similar  right  cannot  be 
examined  for  the  defendant.  Jebb 
v.  Povey,  2  Esp.  679.  Kenyon, 
C.  J.  1 798. 

149.  It  would  have  been  other- 
wise, if  the  traverse  had  been  taken 
upon  the  right  of  the  defendant's 
messuage  to  the  watercourse.    Ibid. 

150.  So  in  an  action  against  the 
occupier  of  an  adjoining  close,  for 
not  fencing  against  a  common,  the  | 
plaintiffs  landlord  and  other  com- 
moners are  not  competent  witnes- 
ses. Anscomb  v.  Shore,  1  Camp.  I 
290.    Heath,  J.  and  C.  P.  1 808. 


mon  claimed  on  the  same  common. 
Brown  v.  Hurley.  Abbott,  J.  De- 
von Spring  Assizes,.  18 18. 

152.  A  public  highway  maybe 
proved  by  a  witness  who  has  a- 
greed  to  grant  at  an  annual  rent,  a 
private  way  across  his  land,  which 
cannot  be  used,  unless  the  road  in 
dispute  be  established.  Pollard  v. 
Scott,  Peake,  18.  Kenyon,  C.  J. 
1790. 

153.  In  an  action  for  work  in 
papering  rooms,  the  owner  of  die 
bouse  is  not  a  good  witness  to 
prove  that  he  agreed  to  pay  the 
defendant,  by  whom  the  plaintiff 
was  employed,  a  gross  sum  for  the 
repairs  of  the  house,  without  a  re- 
lease from  the  plaintiff.  New  v. 
Chidgey,  Peake,  98.  Kenyon,  G. 
J.  1791. 


.ii 


C.  (I)  Servants. 

154.  A  book-keeper  is  a  good 
witness  for  his  master,  of  necessity, 
without  a  release.  Spencer  v. 
(Moulding  and  another,  Peake,  129. 
Kenyon,  C.  J.  1 792. 

S.  P.  Bull.  N.  P.  289. 

And  see  ante,  Evidence,  pL  342. 

1 55.  A  servant  employed  to  re* 
ceive  money,  is  a  good  witness,  ex 
necessitate,  without  a  release,  to 
prow  that  he  has  received  it  and 
that  he  has  paid  it  over  to  his  prin- 
cipal. Mattnewsv.  Haydon,  gent. 
2  Esp*  509.     Kenyon,  C.  J.  1 796. 

156.  A  servant  employed  to  de- 
liver goods,  is  a  competent  witness 
to  prove  the  delivery.  Adams  v. 
Davis,  3  Esp.  48.  Eldon,C.  J. 
1799. 

157.  It  might  perhaps  be  other- 
wise, if  it  could  be  shewn  that  it 
was  usual  for  the  servant  to  receive 
the  price  from  the  customer.    Ibid. 

Sed  vide  ante,  Evidence,  pi.  342. 
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150.  A  broker  employed  by  the 
landlord  to  make  a  distress,  is  not 
a  competent  witness  to  prove  that 
the  distress  was  not  excessive. 
Field  v.  Mitchell,  6  Esp.  71.  El- 
lenborough,  C.  J.  I  HO  if. 

169,  In  an  action  for  negligence 
in  running  against  the  plaintiffs 
cart  with  a  dray,  the  plaintiff  can- 
not call  his  servant  who  drove  the 
cart  without  releasing  him.  Mil- 
ler v.  Falconer,  1  Campb.  251* 
EUenborough,  C.  J.  1808. 

1 60.  A  broker  employed  by  an 
agent  is  not  a  good  witness  for 
such  aeent,  to  negative  misconduct 
or  negligence,  without  a  release 
from  the  agent.  Gevers  and  an- 
other v.  Mainwaring,  Holt,  139. 
Gibbs,  C.J.  '»!.'. 

161.  But  where  excess  is  new 
assigned  upon  a  licence  to  break 
through  plaintiff's  wall,  the  work- 
men employed  are  competent  wit- 
nesses for  the  defendant.  Cuth- 
bert  v.  Gostling,  3  Campb.  515. 
Elien  borough,  C.  J.  1 8 1 4. 

162.  In  an  action  by  the  owner 
of  a  waggon  against  the  proprie- 
tors of  a  couch  for  the  negligent 
driving  of  the  coachman,  whereby 
plaintiff's  fore-horse  was  killed,  the 
waggoner  is  a  competent  witness 
for  his  master  without  a  release. 
Morish  v.  Foote,  Abbott,  J.  Devon 

Spring  Assizes,  18)8. 

■ 

C.  (m )  Ship  owners  and  masters* 
iAnd  see  post,  pi.  211.) 

163.  Semble,  that  in  an  action  for 
sinking  a  barge  laden  with  plain- 
tiff's corn,  the  owner  of  the  damag- 
ed barge  is  a  eood  witness  for  the 
plaintiff  upon  bring  released,  not- 
withstanding the  injury  sustained 
by  himself.  Spitty  v.  Bowens, 
Peake,  53.    Kenyon,  C.  J.  1791. 

164.  In  an  action  upon  a  policy 
on  goods,  the  owner  cannot  prove 
the  vessel  seaworthy  without  a  re- 


lease from  the  plaintiff.  Rotheioe 
and  others  v.  Elton,  Peake,  84. 
Kenyon,  C.  J.  1791. 

1 65.  S.  P.  ruled  in  Fox  v.  Lush- 
ington,  Peake,  85,  n.  Kenyon,  C. 
J.  »791. 

Ace  Martyn  v.  Hendrickson,  1 
Salk.  287.  S.  C.  2  Lord  Raym. 
1007.     S.  C.  Holt,  756. 

1 66.  In  an  action  by  shipper  of 
corn  against  owner  of  a  vessel  for 
negligence,  the  plaintiff  may  re- 
lease the  captain  and  examine  him 
as  to  the  occasion  of  the  loss.  Lay 
v.  Holock,  Peake,  1QJ.  .  Kenyon, 
C.J.  1790. 

187.  S.  P.  Spitty  v.  Bowens,  uK 
supra. 

16R.  In  an  action  on  a  policy 
for  a  loss  by  barratry,  the  captain 
is  not  a  competent  witness  to  prove 
the  consent  of  the  owners  to  the 
supposed  act  of  barratry,  without 
a  release  from  the  underwriter* 
Bird  v.  Thompson,  1  Esp.  339. 
Kenyon,  C.  J.  1  F9d. 

And  see  Evans  v.  Williams,  7T. 
R.  481,  n.  post,  pi.  171. 

And  for  a  definition  of  barratry, 
see  Nutt  v.  Bourdieu,  1  T.  R.&23. 

169.  In  an  action  by  two  part 
owners  for  an  injury  done  to  a  ship, 
the  master  is  a  competent  witnea 
if  released  by  one  of  the  plaintiffs 
only.  Hockless  et  alt.  v.  Mitchell, 
4  Esp.  86.    Kenyon,  C.  J/ 180*2. 

170.  In  an  action  against  an  un- 
derwriter on  a  policy  on  goods 
the  captain  is  not  a  competent  wit- 
ness to  prove  that  he  has  not  been 
guilty  of  a  deviation ;  for  though  a 
verdict  obtained  by  the  defendant 
would  not  be  evidence  of  the  fact 
of  deviation  in  an  action  against  the 
witness,  it  would  shew  that  cer- 
tain expenses  had  been  incurred  in 
the  prosecution  of  an  action  whieh 
had  failed  through  his  misconduct 
Taylor  v.  M'Viccar,6  Esp.  27. 
Mansfield,  C.  J.  1*06. 
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171*  In  an  action  against  the 
owner  for  moneys  advanced  for  the 
use  of -the  ship,  the  captain  is  a 
competent  witness  to  prove  that 
the  moneys  advanced  to  him  have 
been  so  applied.  Rocher  v.  Bush- 
er,  I   Stark.  27.     Ellenborough, 

C.  J.  I  Si!). 

And  see  Evans  v.  Williams,  7 
T.  R.  481,  n.  coram  Lord  Kenyon, 
at  Guildhall,  *  788,  in  which  case 
it  was  ruled  that  the  captain  was  a 
competent  witness,  not  on  the 
ground  of  necessity,  but  as  stand- 
ing indifferent  between  the  parties ; 
ante,  pi.  163,  168. 

172.  A.  whose  name  has  been 
registered  as  a  part-owner,  on  the 
oath  of  B.,  afterwards  conveys  to 
B.,  covenanting  for  the  goodness  of 
his  title.  He  cannot  call  B.  to 
prove  that  he  had  no  interest  in 
the  vessel,  although  the  convey- 
ance was,  in  fact,  made  for  the 
purpose  of  correcting  B.'s  mistake. 
NicKson  v.  Thomas,  1  Stark.  86. 
Ellenborough,  C.  J.  1815. 

C.  (n)  Trustees. 
(And  see  ante,  Trustees.) 

1 74.  Trustees  of  an  incorporat- 
ed public  charity  are  good  fitnes- 
ses in  an  action  brought  against 
themselves  in  their  corporate  ca- 
pacity. Weller  v.  The  Govern- 
ors of  the  Foundling  Hospital, 
Peake,  1 53.    Kenyon,  C.  J.  1 792. 

And  see  Rex  v.  St.  Mary  Magda- 
len, Bermondsey,3  East,  7, 12, 1 3. 

1 75.  A  trustee  in  whom  a  pow- 
er is  vested  to  nominate  an  endow- 
ed school,  is  a  good  witness  in  sup- 
port of  his  own  .nominee.  With* 
nell,  clerk,  v.  Gartham,  clerk,  1 ' 
Esp.  322.    Kenyon,  C.  J.  1 796. 

S.  C.  not  S.  P.  6  T.  R.  388. 

176.  Where  defendant  in  re- 
plevin makes  cognizance  under  the 
party  beneficially  interested,  and 
also  und?r  th+  r^**'**  who  has  the 


legal  estate,  the  latter  cannot  be 
called.  Golding  v.  Nias,  5  Esp. 
272.    Chambre,  J.  1 805. 

Sed  vide  ante,  pi.  16,  52,  53, 
143. 

C  (o)  In  other  coses. 

1 77.  Held,  that  upon  an  indict- 
ment against  A.  for  pfcrjury  com- 
mitted on  a  trial,  the  party  who 
was  injured  by  the  verdict,  and 
who  had  filed  a  bill  for  relief,  was 
not  a  competent  witness ;  as  a  con- 
viction would  be  a  ground  for  or* 
dering  the  refunding  of  the  money 
obtained  by  the  verdict.  Rex  v. 
Dalby,  Peake,  12.  Kenyon,  C. 
I7tf0. 

And  see  Watt's  case,  Hardres, 
331. 

178.  But  the  party  who  succeed- 
ed at  the  trial  may  be  examined. 
Rex  v.  De  Paria,  Peake,  104. 
Kenyon,  C.  J.  1 790. 

179.  It  has  since  however  been 
held,  on  the  authority  of  Rex  v. 
Bostock,  4  East,  572,  (S.  C.  1 
Smith,  202,)  that  where  A.  is  con* 
victed  under  a  statute  Upon  the  ev- 
idence of  B.  the  conviction  is  not 
evidence  to  support  a  justification 
pleaded  by  B.  to  an  action  of  tres- 
pass, though  B.'s  name  do  not  ap- 
pear on  the  face  of  the  proceedings. 
Smith  v.  Rummens,  1  Campb.  9. 
Ellenborough,  C.  J.  1807. 

And  see  Rex  v.  Bray,  Cases 
temp«Hardw.  358 ;  Rex  v.  Brougb- 
ton,  2  Stra.  1229;  Burdon  v. 
Browning,  1  Taunt.  520. 

180.  The  conviction  may,  how- 
ever, be  read  for  the  purpose  of 
shewing  that  B.  was  not  actuated 
by  malice.     Smith  v.  Rummens,  , 
ubi  supra. 

181.  Party  arrested  is  a  good 
witness  in  an  action  against  the 
sheriff  for  an  escape ;  as  he  will 
remain  liable  for  the  debt.    Cass 
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•kid  another  v.  Cameron,  Peake, 
%  24.    Kenyon,  C.  J.  1 792. 

S.  P.  Rex  v.  Warden  of  the 
Fleet,  19  Mod.  338;  BulL  N.  P. 
€7. 

And  see  Powell  v.  Hoi-d,  1  Stra. 
650;  S.  C.  1  Lord  Raym.  1411. 

182.  It  is  no  objection  to  the 
Competency  of  a  witness  on  an  in- 
dictment for  perjury,  committed  in 
an  answer  in  chancery,  that,  in  his 
answer  to  a  crossbill,  he  has  sworn 
to  the  same  fact  Which  he  is  now 
called  to  prove.  Rex  v.  Pepys, 
esq.  Peake,  138.  Kenyon,  C.J. 
1732. 

$ed  vide  Appendix. 

1 83.  A  defendant  who  has  not 
paid  debt  and  costs,  though  his 
paU  are  fixed,  is  not  competent  to 
prove  perjury  committed  at  the 
trial  The  King  v.  Eden,  1  Esp. 
^7.      Kenyon,  C.  J.  1 794. 

184.  In  a  qui  tarn  action  for  usu- 
ry, the  borrower  is  a  competent 
witness  to  prove  the  whole  case, 
whether  the  loan  be  repaied  or 
not.  Smith,  qui  tarn,  v.  rrager,  2 
£sp,  486.    Kenyon,  C.  J.  1796. 

And  the  court  of  K«  B.  dischart 
gad  a  rule  for  a  new  trial.  Ibid* 
and  7  T.  R.  6a 

18$.  A  person  who  has  under* 
taken  to  indemnify  the  plaintiff's 
attorney,  cannot  be  examined  for 
(he  plaintiff  without  a  release  from 
the  attorney.  York  v.  Gribble,  1 
Esp.  8 1 9.    Kenyon,  C.  J.  1 795. 

186.  But  he  require*  no  release 
from  the  defendant.     Ibid* 

187.  The  plaintiff  in  a  foreign 
attachment  cannot  be  called  to  sup 
port  the  proceedings  in  that  suit, 
in  a  subsequent  action  brought  by 
the  defendant  in  the  attachment 
against  the  garnishee.  Lord  Bar- 
rymore,  administrator,  v.  Taylor, 
1  Esp.  327.    Kenyon,  £.  J.  1795. 

188.  A  witness  will  not  be  re- 
jected on  the  ground  that,  on  his 


cross^exaninataoii,  a  question  maj 
be  put,  the  answer  to  which  may 
affect  him  criminally.  Barber  v* 
Gingell,  3  Esp.  60.  Kenyon,  C 
J.  1799. 

189.  In  an  action  against  a  can- 
didate for  bribery,  the  voter, 
though  partiapi  crtmrntt,  is  a  good 
witness  to  prove  the  offence.  Do- 
ver v.  JMaestaer,  5  Esp.  92.  El- 
lenborougb,  C.  J.  1808* 

S.  P.  Bush  v.  Railing,  Saycr, 
289. 

190.  In  an  action  on  the  warran- 
ty of  a  horse,  a  prior  vendor  who 
warranted  to  the  defendant,  is 
competent  to  prove  the  soundness. 
Briggs  v.  Crick,  5  Esp.  99.  Al 
vanley,  C.  J.  1804. 

And  see  Barker  v.  Barker,  I 
Wightw.  397,  9 ;  Nix  v*  Cutting, 
4  Taunt.  1 8. 

191.  A  mere  obligation  in  hon- 
or does  not  render  a  witness  in- 
competent. Pederson  v.  Stoffies, 
1  Campb.  145.  Mansfield,  C.J. 
1807. 

But  see  Fotherington  v.  Green 
wood,  1  Stra.  129;  Anonymous, 
cited  in  Rudd's  case,  1  Leach, 
Cro.  Ca.  154;  and  see  Rex.  v. 
Woburn,  10  East,  395. 

193*  In  an  action  for  fraudulent- 
ly misrepresenting  the  solvency  of 
J.  H.,  J.  H.  is  a  competent  wit- 
ness for  the  plaintiff,  as  he  cannot 
avail  himself  of  a  recovery  in  this 
action,  when  sued  for  the  price  of 
the  goods.  Richardson  and  an- 
other v.  Smith,  1  Campb.  277. 
Ellenborough,  C.  J.  1 808. 

Sed  vide  Bird  v.  Randall,  3 
Burr.  1345.     S.  C.  1  Bla.  373. 

193.  In  an  action  for  goods  sold 
to  the  defendant  and  by  his  order 
delivered  to  a  third  person  for  her 
own  use,  the  latter  is  not  a  compe- 
tent witness  to  prove  the  contract 
without  a  rele^pe  from  the  plaintiff. 
Wright  v.  Wardle,  esq.  M.  P.  2 
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Campb.  901.     Ellenborotigh,  C. 
J.  1809. 

194.  And  ambit)  that  if  she  be 
a  married  woman,  though  living 
in  adultery  apart  from  ner  bus* 
band,  a  release  must  be  executed 
to  him  also.    Ibid* 

195.  A  person  who  has  bought 
goods  in  his  own  name  is  not  a 
competent  witness  to  prove  that  he 
purchased  them  as  agent  for  the 
defendant.  M'Brain  v.  Fortune 
and  another,  3  Campb.  317.  El- 
lenboroueh,  C.  J.  1812. 

N.  It  does  not  appear  that  any 
release  was  offered  ;  see  the  last 
case. 

196.  A  carrier  who  is  employed 
by  A.  to  convey  a  sum  of  money 
to  B.  and  pays  it  by  mistake  to  C. 
is  a  good  witness  from  necessity,  to 
prove  the  payment  to  C.  in  an  ac- 
tion brought  against  him  by  A.  for 
the  amount  without  a  release.  Bar- 
ker v.  Macrae,  3  Campb.  144. 
Ellenborougb,  C.  J.  1811. 

197.  If  the  sheriff's  officer,  who 
makes  an  arrest,  attest  the  execu- 
tion of  the  bail  bond  at  the  request 
of  the  person  arrested,  the  latter  is 
precluded  from  objecting  to  the  ex- 
amination of  the  officer,  in  an  ac- 
tion on  the  bail  bond,  though  he  is 
substantially  a  party  to  the  suit. 
Honey  wood,  bart.  sheriff  of  Kent, 
v.  Peacock,  3  Campb.  1 96.  El- 
lenborougb, C.  J.  1812. 

198.  A  clerk  to  commissioners 
of  taxes,  is  bound,  when  subpoena- 
ed," to  produce  his  books,  and  an- 
swer all  questions  relevant  to  the 
issue,  notwithstanding  his  oath  of 
office.  'Lee,  qui  tarn,  v.  Birrell,  3 
Campb.  337.  Ellenborougb,  CI 
J.  1813.  r 

C.  (p)  Objection,  when  taken* 

1 99.  An  objection  to  the  com- 
petency of  a  witnesa  may  be  raia^ 
in  any  stage  of  the  trial.     Stone  r. 


Blackburoe,  1  Eip.  87.    Kenyon, 
C.J.  1793. 

Sed  vide  Regina  v.  Muscot,  10 
Mod.  193. 

200.  Where  the  incompetency 
of  the  witness  appears  on  the  face 
of  his  answer  to  interrogatories, 
the  objection  is  waived  by  putting 
cross  interrogatories,  and  cannot 
be  insisted  on  at  the  trial.  Ogle  ▼• 
Paleski,  Holt,  486.  Gibbs,  C.  J. 
1816. 

201.  A  witness  who,  from  the 
statement  of  bis  partner,  madeua* 
der  no  circumstance  of  suspicion, 
believes  that  he  is  a  creditor  of  a 
bankrupt,  cannot  be  called  by  the 
assignees.  Atkins  and  others  v* 
Seward'  and  others.  Holroyd,  J. 
Winchester  Spring  Assizes,  1819. 

C.  (q)  Objection,  how  repelled* 

202.  Where  an  objection  to  the 
competency  of  a  witness  arises  out 
of  his  examination  on  the  voir  dire, 
he  may  be  asked  any  question  to 
shew  that  his  interest  has  ceased, 
though  the  proceedings  by  which 
it  was  determined,  could,  under 
other  circumstances,  have  been 
proved  only  by  written  evidence. 
Butchers9  Company  v.  Jones,  1 
Esp.  160.     Kenyon,  C.  J.  1794. 

And  see  Regina  v.  Muscot,  10 
Mod.  193.  Turner  v.  Pearte,  1 
T.R.717. 

203.  Thus  where  in  an  action 
by  a  corporation,  the  witness  ad* 
mits  that  he  was  once  a  member, 
he  may  state  that  he  is  now  dis- 
franchised, without  producing  the 
corporation  books.  Butchers* 
Company  v.  Jones,  ubi  supra. 

204.  So  where  in  an  action  by 
assignees,  the  witness  acknowledg- 
es that  he  was  a  creditor  of  the 
bankrupt,  it  is  sufficient  for  him  to 
allege,  that  he  has  since  become  a 
bankrupt  himself,  and  obtained  his 
certificate,  without  producing  such 
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certificate.     Botham  v.  Swingler, 

1  Esp.  164;  differently  reported, 
Peake,  21 8.    Kenyon,  C.  J.  1 794. 

206.  But  this  privilege  extends 
only  to  a  regular  examination  on 
the  voir  dire  before  any  examina- 
tion in  chief*  Therefore  a  witness 
cannot,  upon  his  cross  examination, 
be  interrogated  as  to  the  contents 
of  written  instruments,  for  the  pur- 
pose of  raising  an  objection  to  his 
competency.  Howell  v.  Lock,  2 
Campb.  14.  EUenborough,  C.  J. 
1809. 

C.  (r)  Competency,  how  restored. 

206.  In  an  action  against  the 
owner  of  a  vessel  for  a  loss  occa- 
sioned by  the  negligence  of  the  pi- 
lot, the  latter  is  a  good  witness  for 
the  defendant,  upon  being  released 
by  him,  without  a  release  from  the 
captain.  Aldrich  v.  Simmons,  1 
Stark.  214;  4  Campb.  392.  Gibbs, 
C.J.  1816. 

And  see  ante,  Ship,  G. 

207.  A  general  release  dischar- 
ges the  party  from  all  liability  in 
respect  of  past  transactions,  al- 
though no  cause  of  action  have  ac- 
crued. Scott  and  others  v.  Lif- 
ford,  I  Campb.  249.  EUenbor- 
ough, C.J.  1808. 

S.  C.  notS.  P.  9  East,  347. 

208.  In  an  action  by  tenants  in 
common,  a  release,  executed  by 
only  one  of  the  plaintiffs,  is  suffi- 
cient. Hockless  et  alt.  v.  Mitch- 
ell, 4  Esp.  86.  Kenyon,  C.  J. 
1802. 

209.  To  restore  the  competen- 
cy of  an  interested  witness,  it  is 
necessary  either  to  produce  a  re- 
lease or  to  shew  that  it  has  been 
lost  Corking  v.  Jarrard,  1  Camp. 
37.    EUenborough,  C.  J.  ra07. 

210.  A  guardian  ad  litem,  pos- 
sesses, as  such,  no  authority  to  re- 
lease a  witness.    Fraser  v.  Marsh, 

2  Stark.  4K    Ellenbo.  C.  J.  1817. 


And  see  ante,  Evtdehcb,  pi.  290. 

•21 1.  Sembltf  that  in  an  action 
for  running  down  a  ship,  the  cap- 
tain may  be  rendered  a  competent 
witness  by  a  release  to  himself  and 
the  rest  of  the  crew,  with  a  single 
stamp.  Perry  v.  Bouchier,  4 
Campb.  80.  EUenborough,  C.  J. 
1818. 

N.  Especially  when  the  cap- 
tain's name  stands  first,  and  the  re- 
lease is  first  tendered  to  him.  Ibid. 

212.  In  an  action  by  an  execu- 
tor, the  residuary  legatee  is  00c 
rendered  a  competent  witness  for 
the  plaintiff  by  releasing  all  claim 
to  the  debt,  since  the  costs  would 
be  a  charge  on  the  estate.  Baker, 
widow,  executrix,  &c.  v.  Tyrwhitt, 
4  Campb.  27.  EUenborough,  C. 
J.  1814. 

213.  The  witness  must  release 
the  residue  altogether,  or  the  attor- 
ney must  release  his  costs,  the  es- 
tate not  being  chargeable  with  the 
defendant's  costs.    Ibid. 

D.  Personal  defect. 
(And  see  post,  E.  (c).     As  to  alien 
enemies,  see  Falcon,  Atkins,  6 
Rob.  A.  R.  197.) 

D.  (a)  Crime. 

214.  The  record  of  a  conviction 
without  a  caption,  cannot  be  read 
to  incapacitate  a  witness.  Cooke 
v.  Maxwell,  2  Stark.  183.  Bay- 
ley,  J.  J  8  IT, 

E.  Examination  or  witnesses. 

E-  (a)  Oath,  how  administered* 
(2  AnsU  2f9.) 

2 1 U.  A  jew,  who  has  never  for* 
mally  renounced  the  religion  of 
his  ancestors,  but  considers  bufr 
self  a  member  of  thel  established 
church,  may  be  sworn  on  the  gos- 
pels. Rex  v.  Gilham,  1  Esp.  28$. 
fcenyon,  C.  J.  1 795. 

216.  A  member  of  a  religious 
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community  which  objects  to  the 
ceremony  of  kissing  the  book,  may 
be  examined  without  iu  Mee  v. 
Reid,  Peake,23.  Kenyon,  C.J. 
1790. 

S.  P.  Dutton  v.  Colt,  2  Siderf. 
6.  M iklrone's  case,  Leach,  C.  C. 
459. 

Ace.  Omychund  v.  Barker,  1 
Atk.  21,  42. 

E.  (b)  Declarations  in  articufo 
mortis* 

1217.  It  is  exclusively  a  question 
for  the  court  whether  a  declaration 
made  in  arliculo  mortis,  be  under 
the  circumstances  admissible  evi- 
dence. Per  12  judges,  on  a,  ques- 
tion referred  to  them  by  the  judg- 
es in  Ireland.  Rex  v.  Hucks,  1 
Slafk.  523. 

E.  (c)  Questions  affecting  the  witness 

personally. 
(And  see  ante,  C.  (b)  78,  79,  80 ; 

Action  on  th*  cask,  A.  (c)  pi. 

24,  25.) 

218.  A  witness  should  not  be 
asked  whether  he  believes  in  Jesus 
Christ  or  in  the  Gospels,  but  wheth- 
er he  believes  in  God,  in  the  obli- 
gation of  an  oath,  and  in  a  future 
state.  The  King  v.  Taylor,  PeakeJ 
11.    Bullcr,  J.  1790. 

219.  Semble,  that  a  witness  is 
bound  to  answer  questions  which* 
may  subject  him  to  a  civil  respon- 
sibility. Doxon  v.  Haigh  et  ait.  1 
Esp.  409.    Kenyon,  C.  J.  1 795. 

S.  P.  declared  to  be  law  by  46 
Geo.  II I.* cap.  37..  s.  1. 

And  sec  13  &  14  Car.  II.  cap 
1 8.  sect.  1 1 ;  Regina  v.  Newell, 
Parker,  270. 

220.  A  letter  written  by  a  wit- 
ness, contradictory  to  his  present 
testimony,  may  be  read  for  the 

Purpose  of  impeaching  his  credit. 
>e  Sailly  v.  Morgan,  2  Esp.  691. 
Kenyon,  C.J.  1798. 

r>3 


And  see  ante,  Insurance,  pi  281. 

221.  It  is  no  ground  for  reject- 
ing a  witness,  that  upon  his  cross- 
examination  a  question  may  be 
put  which  may  affect  him  crimin- 
ally. Barber  v.  Gingell,  3  Esp. 
60.    Kenyon,  C.  J.  1 799. 

But  se^e  Cates  v.  Hardacre,  3 
Taunt.  424. 

222.  A  witness  who  answers 
questions  tending  to  criminate  him- 
self on  his  examination  in  chief,  is 
bound  to  answer  on  the  cross  ex- 
amination, though  his  answer  may 
implicate  him  in  a  transaction  af- 
fecting his  life.  Per  Dampier,  J. 
Winchester  Summer  Assizes,  1815. 

223.  Held,  that  a  witness  can- 
not be  interrogated  as  to  his  hav- 
ing been  in  a  house  of  correction. 
Rex  v.  Lewis  and  others,  4  Esp. 
225.    Ellenborough,  C.  J.  1 802. 

224.  If,  however,  upon  such  a 
question  being  put,  he  admits  the 
fact,  the  prosecution  may  call  evi- 
dence of  his  subsequent  good  con- 
duct Rex  v.  Clarke,  2  Stark. 
241.    HoIroyd,J.  1817. 

225.  And  MmMe,  that  a  witness 
should  not  be  asked  questions 
which  tend  directly  to  disgrace  him. 
Macbride  v.  Macbride,  4  Esp.  242. 
Alvanley,  C.  J.  1802. 

226.  In  an  action  for  seduction, 
the  servant  cannot  be  asked  if  she 
previously  had  '  intercourse  with 
other  men.  Dodd  v.  Norris,  3 
Campb.  519.  Ellenborough,  C. 
J.  1814. 

227.  Answers  given  to  questions 
to  which  the  witness  or  examinant 
might  have  demurred,  may  be  em- 
ployed against  him.  Smith  and 
others,  assignees  of  Parquet,  v. 
Beadnell,  1  Campb.  30.  Ellen- 
borough, C.  J.  1807. 

228.  So  any  acknowledgment 
extracted  by  the  commissioners, 
however  irrelevant  to  the  bank- 
ruptcy, may  be  used  against  the 
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examiaant.  Stockfleth  v.  De  Tas- 
tet  and  others,  4  Campb*  10.  El- 
lenborough,  C.J.  1814. 

229.  But  sefnble,  that  the  chan- 
cellor would  order  such  examina- 
tion to  be  taken  off  the  file.    Ibid* 

230.  It  being  a  misdemeanor  to 
odpy  an  extrajudicial  affidavit  which 
contains  libellous  matter,  even  for 
the  purpose  of  presenting  it  to  the 
magistrate  to  be  sworn,  a  person 
who  has  made  such  a  copy  cannot 
be  compelled  to  disclose  the  con- 
tents ot  such  affidavit*  Malonev 
v.  Bartley,  3  Camp.  210.    Wood, 

B.  Gloucester,  1812. 

E.  (d)  Repudiation  of  evidence. 

231.  If  a  witness  upon  his  exam- 
ination in  chief  rive  evidence  a- 
gainst  the  plaintiff,  by  whom  he  is 
called,  his  testimony  may  be  en- 
tirely repudiated  by  calling  witnes- 
ses to  contradict  him.  Alexander 
v.  Gibson,  2  Campb.  556.  Ellen- 
borough)  C.  J.  1811. 

But  see  Adams  v.  Arnold,  12 
Mod.  375;  1  Nolan,  442. 

232.  But  a  party  is  not  at  liber- 
ty to  set  up  bo  much  of  his  witnes- 
ses9 testimony  as  makes  for  him, 
rejecting  and  disproving  such  part 
as  makes  a  gains'  him.     Ibid. 

Secus,  as  to  witness  produced 
by  the  adverse  party.  Bermon  v. 
Woodbridge,  Dougl.  788. 

And  see  Limitation  of  actions, 
A.  (c)  pi.  33. 

E.  (e)  Cross  examination. 
(And  see  ante,  pi.  221, 2.) 

233.  Witnesses  cannot  be  cross 
examined  to  rebut  an  assertion 
made  by  counsel,  which  they  have 
aot  attempted  to  prove,  Lucas  v. 
Novosilieski,  1  Esp.  296, 8.    Eyre, 

C.  J.  1795. 

234.  A  witness  may  be  cross 
examined,  though  the  party  calling 
him  may  not  have  chosen  to  exam- 


ine him  in  chief.  Phillips  v.  Earn- 
er et  alt.  sheriffs  of  Lonaon,  1  Esp. 
357.     Kenyan,  C.  J.  1 795. 

And  see  V  alliant  v.  Dodomead, 
2  Atk.  524. 

235.  A  witness  cannot  be  cross 
examined  as  to  the  contents  of  an 
affidavit  which  he  formerly  made, 
unless  such  affidavit,  or  an  office 
copy,  be  in  court.  Sainthill  v. 
Bound,  4  Esp.  74.  Kenyon,  C.  J. 
1801. 

236.  Counsel  cannot  assume 
that  the  witness  has  made  a  state- 
ment on  his  examination  in  chief 
which  was  not  in  fuel  made.  Hill 
v.  Coombe,  Abbott,  J.  Exeter 
Spring  Assizes,  1818. 

237.  Or  put  a  question  which 
assumes  a  fact  not  in  proof.  Doe 
d.  Hand  ley  v.  Wood.  Abbott,  J. 
Launceston  Spring  Assizes,  1818* 

238.  A  witness  may  be  cross  ex- 
amined as  to  a  fact  irrelevant  to 
the  issue,  for  the  purpose  of  discre- 
diting his  testimony.  Harris  v. 
Tippett,  2  Campb.  637.  Law- 
rence, J.  Gloucester,  1811. 

239.  But  other  witnesses  cannot 
be  called  to  contradict  him.    Ibid. 

And  see  Spenceley,  gent.  v.  De 
Willott,  7  East,  108,  where  the 
same  point  seems  to  have  been  ful- 
ly settled. 

240.  Where,  however,  the  ans- 
wer to  the  irrelevant  Question  is  ac- 
companied by  a  denial  of  a  threat 
against  the  prisoner,  witnesses  may 
be  called  to  prove  such  threat. 
Rex  v.  Yewin,  2  Campb.  638. 
Lawrence,  J.  Monmonth,  1811. 

And  see  rules  for  cross  examina- 
tion, in  Quinct.  lib.  5,  cap.    7. 

E.  (f)  Leading  questions. 
(3  Anst.  923.) 

241.  A  leading  question  may  be 
put  by  the  defendant  to  a  witness 
called  by  the  plaintiff,  after  such 
witness  has  been  cross  examined 
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and  quitted.     Dickinson  v.  Shee, 
4  Esp.  68.     Kenyon,  C.  J.  1801. 

242.  A  leading  auestion  may  be 
put  to  a  witness,  called  for  the  pur- 
pose of  contradicting  an  affirmative 
statementof  another  witness,  res- 
pecting the  contents  of  a  lost  letter. 
Courteen  v.  Touse,  1  Campb.  43. 
Ellenborough,  C.  J.  1807. 

243.  To  prove  that  A.  and  B. 
are  partners,  a  witness  may  be  ask- 
ed whether  A.  has  interfered  with 
the  business  of  B.  Nicholls  v. 
Dowding  and  Kemp,  1  Stark.  81. 
Ellenborough,  C.  J.  1 8 1 5. 

E.(g)  Assistance  of  papers* 

244.  An  agent  who  executes  a 
deed  under  a  power  of  attorney 
cannot  be  examined  with  respect  to 
the  contents  of  such  deed,  unless 
the  power  of  attorney  be  produc- 
ed. Johnson  v.  Mason,  1  Esp.  89. 
Kenyon,  C.J.  1794. 

245.  Deposition  formerly  made 
by  an  old  witness,  allowed  to  be 
read  to  him  for  the  purpose  of  re- 
freshing his  memory  as  to  dates. 
Vaughan  v.  Martin,  1  Esp.  440. 
Kenyon,  C.J.  1795. 

And  see  Doe  v.  Perkins,  3  T.R. 
749. 

246.  The  examination  on  oath 
of  a  deceased  witness  at  a  former 
trial,  is  admissible  evidence.  Strutt 
v,  Bovingdon  and  others,  5  Esp.56. 
Ellenborough,  C.  J.  1 80S. 

247.  Where  a  rule  is  made  ror 
examining  witness  upon  interroga- 
tories, on  the  ground  of  his  beii.g 
about  to  leave  the  kingdom,  his 
depositions  may  be  read  if  he  have 
actually  sailed  on  the  voyage, 
though  the  vessel  has  been  driven 
back  into  port  by  contrary  winds. 
Fonsick  v.  Ag  \r  and  others,  6  Esp. 
92.     Mansfield,  C.  J.  13" 6. 

Ace.  Ward  v.  Wells,   1  Taunt. 
461. 
And  see  Quinct.  lib.  5,  cap.  7. 


248.  A  person  who  has  frotn  time 
to  time  examined  entries  in  a  log 
book  while  the  events  were  fresh 
in  his  recollection,  may  refer  to 
the  book  to  refresh  his  memory 
when  examined  as  to  a  fact  recor- 
ded therein,  and  which  he  remem- 
bers to  have  seen  there  at  >a  time 
when  he  had  a  clear  recollection 
of  the  circumstance.  Burrough  v. 
Martin,  2  Campb.  112.  Ellenbor- 
ough, C.  J.  1 809. 

And  see  Tanner  v.  Taylor,  3  T. 
R.  754 ;  Doe  d.  Church,  v.  Per- 
kins, ibid.  750  ;•  Jacobs  v.  Lindlay, 
1  East,  460, 

E.  (h)  Questions  from  jury* 

249.  The  jury,  after  retiring 
from  the  bar,  cannot  send  for  one 
of  the  witnesses  to  examine  him  in 
their  absence  from  the  court. 
Rex  v.  Scott.  Holroyd,  J.  Winches- 
ter Spring  Assizes,  1819. 

F.  Production  op  papers  upon  sub- 
poena DUCES  TECUM  AND  NOTICE. 

(3  Anst.  648.) 

250.  In  trover  against  the  mes- 
senger under  a  commission  of  bank- 
rupt, it  was  held  that  the  defendant 
was  not  bound  to  produce  the  pro- 
ceedings under  the  commission, 
though  in  court,  and  notice  given 
to  produce  them.  Law  v.  Wells, 
Peake,93.     Kenyon,  C.J.  1791. 

251.  And  it  was  held  that  the 
solicitor,  under  a  commission  of 
bankruptcy,  is  not  only  not  bound 
to  produce  the  proceedings  under 
a  subpana  duces  tecum,  but  that  he 
would  not  be  justified  in  so  doing, 
as  the  papers  belong,  not  to  himself, 
but  to  the  assignees.  Bateson  v. 
Hartsink  ct  alt.  4  Esp.  43.  Ken- 
yon, C.  J.  1801. 

252.  But  it  has  been  since  ruled 
to  be  a  public  duty  to  produce  the 
proceedings.    Pearson  v.  Fletcher, 
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5  Esp.  90*    EUenbfcrough,  C.  J* 
1803. 

253.  In  cases  of  this  nature*  the 
discretion  of  the  judge  at  nisi  prius 
will  guard  the  interests  of  third 
parties.  Corsenv.  Dubois,  Holt, 
239.     Gibbs,C.J.  1«16. 

And  see  post,  pi.  25ft. 

254.  It  has  also  been  decided, 
that  an  action  will  liea  gainst  a  party 
who  refuses  to  produce  a  paper  in 
his  actual  possession,  thougn  the 
legal  custody  may  belong  to  a  a  oth- 
er- Amey  v.  Long,  1  Campb.  14, 
1 80,  a.  and  6  Esp.  116.  Ellenbor- 
oiigh,  C.  J.  1 807. 

And  the  court  of  K.  B.  upon  ar- 
gument and  full  consideration,  dis- 
charged a  rule  for  arresting  the 
judgment.     9  East,  47  3. 

And  see  Field  v.  Beaumont,  1 
Swanst.  209. 

255.  So,  although  the  papers 
may  be  got  at  by  other  means. 
Corsen  v.  Dubois,  Holt,  239. 
Gibbs,C.  J.  1817. 

256.  A  witness  is  not  compella- 
ble by  a  subpoena  duces  tecum  to 
produce  all  papers  which  do  not 
tend  to  criminate  hi&self,  but  may 
withhold  a  document  under  which 
he  derive*  title.  Miles  et  alt.  v. 
Dawson,  1  Esp.  405.  Kenyon,  C 
J.  1795. 

See  this  case  explained,  9  East, 
477,  n.  a. 

257.  But  it  has  since  been  held, 
that  a  solicitor  may  be  compelled 
to  produce  his  client's  lease  where 
such  production  will  not  operate 
to  his  prejudice.  Copeland  v. 
Watts,  and  another,  executors  of 
Gubbins,  1  Stark.  95.  Gibbs,  C. 
J.  1815. 

258.  But  the  court  will  satisfy 
itself  that  no  such  consequence  is 
likely  to  ensue  before  it  will  permit 
the  instrument  to  be  used.    Ibid. 

And  see  ante,  pi.  253. 

359*   If  a  witness  after  being 


called  upon  by  a  subpoena  duces  fe- 
cum  to  produce  a  letter,  deliver  it  to 
the  opposite  party  by  wham  it  is 
withheld,  eviaence  of  the  contents 
may  be  given,  without  notice  to 
produce  the  letter.  Leeds  v.  Cook, 
et  ux.  4  Esp.  256*  EUenborougb. 
C.J.  1803. 

G.  Subscribing  witness. 

260.  Proof  by  the  person  whose 
name  appears  as  attesting  the  exe- 
cution of  a  deed  by  several  parties, 
that  she  was  not  present  when  it  was 
executed,  but  that  she  was  after- 
wards requested  by  one  of  the  par- 
ties to  sign  the  attestation^  is  suffi- 
cient evidence  of  the  execution  of 
the  instrument  by  such  party. 
Grellier  v.  Neale  and  others,Peakef 
146.    Kenyon,  C.  J.  1 792. 

And  see  Parke  v.  Mears,  2  Bos. 
&  Pul.  217  ;  Quinct.lib,  a,  cap.  a. 

281  •  In  such  case  witnesses  may 
be  called  to  prove  the  handwriting 
of  the  remaining  parties.    Ibid. 

262.  And  upon  evidence  of  the 
signature,  sealing  and  delivery  may 
be  presumed.    Ibid. 

S.  P.  per  Grant,  M.  R.  in  Bur- 
rowes  v.  Lock,  10  Ves.  474. 

263.The  signature  of  A.  appears 
as  attesting  the  execution  of  a  deed 
by  B.  A.  denies  having  seen  it  ex- 
ecuted. Held,  that  if  no  imputa- 
tion be  cast  upon  the  veracity  of  A., 
the  instrument  cannot  be  proved' 
by  evidence  of  the  hand-writing  of 
B.,  or  by  his  acknowledgment 
that  it  is  his  deed.  Phipps  v.  Par* 
ker,  1  Campb.  412*  Eljenbor- 
ough,  C.  J.  1808.  S.  P.  contra. 
Fitzgerald  v.  Elsee,  2  Campb.635.  , 
Lawrence,  J.  1811. 

264.  Where  the  name  of  B.  ap- 
pears as  subscribing  witness  to  a 
promissory  note,  and  B.  swears 
that  he  did  not  see  it  drawn,  wit- 
nesses may  be  called  to  prove  the 
handwriting  of  the  maker.  Lemon 
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v.  Dean,  2  Camptv  636,  n.    Le 
Blanc,  J.  Lancaster,  1K10. 

N.  And  per  Le  Blanc,  J*— "  I 
will  make  no  observation  upon  that 
case,  (Phipps  v.  Parker.)  It  may 
be  distinguishable,  as  there  the  in- 
strument was  a  deed*  But  I  am 
quite  clear  that  if  the  subscribing 
witness  to  a  note,  when  called,  can- 
not prove  it  by  reason  of  his  not 
having  seen  it  drawn,  the  plaintiff 
may  proceed  to  prove  it  by  other 
means."    Ibid* 

265.  The  obligor  informs  A.  that 
he  has  executed  the  bond,  and  de- 
sires him  to  attest  it.  A.  is  a  good 
subscribing  witness.  Powell  and 
another  v.  Blackctt,  1  Esp.  97. 
Kenyon,  C.  J.  1794. 

266.  <Stctu,if  there  be  another 
attesting  witness  who  actually  saw 
the  instrument  executed*  M'Craw 
v.  Gentry,  3  Caxnpb.  232.  Ellen- 
borough,  C.  J.  1U12. 

And  see  Wright  v.  Wakeford,  4 
Taunt.  220. 

267.  A  bond,  after  being  execut- 
ed, is  brought  into  an  adjoining 
room,  where  A.  is  requested  by  the 
attorney  to  attest  it,  which  he  does 
accordingly  in  the  presence  of  the 
obligor.  A.  is  a  good  witness  to 
prove  the  execution.  Parkv.  Mears, 
3  Esp.  171.     Eldon,  C.  J.  1 800. 

And  the  court  of  C.  P.  refused  a 
rule  nisi  to  enter  a  nonsuit.  Ibid. 
and2Bos.&Pul.  217. 

268.  Where  the  parties  whose 
names  appear  as  subscribing  wit- 
nesses, disavow  having  seen  the  in- 
strument executed,  other  persons 
who  were  present  at  the  execution, 
or  know  the  handwriting  of  the  par- 
ty, may  be  called.  Ley  v.  Ballard 
et  alt*  3  Esp.  1 73,  n.  Kenyon,  C. 
J.  1790. 

269.  If  the  name  of  a  fictitious 
person  be  put  as  subscribing  wit- 
ness, evidence  of  the  handwriting 
of  the  party  will  be  sufficient.  Fas- 


set  and  another  v.  Brown,  Peake, 
23.    Kenyon,  C.  J.  1 790. 

270.  An  instrument  (e.  g.  a  war- 
rant of  distress)  to  which  there  is 
an  attesting  witness,  can  only  be 
proved  by  him.  Higgs  v.  Dixon, 
2  Stark.  1 90*  Ellen  borough,  C,  J, 
1817. 

271.  A  deed  executed  in  the 
presence  of  a  subscribing  witness, 
cannot  be  proved  by -any  other 

Crson,  though  it  have  been  cancel- 
i,  and  be  produced  only  as  evi- 
dence of  the  admissipn  of  a  partic- 
ular (act  stated  in  the  recital.  Bre* 
ton  v.  Cope,  executor,  Peake,  31. 
Kenyon,  C.  J.  1791. 

272.  Where  the  subscribing  wit- 
ness is  out  of  the  reach  of  process, 
evidence  of  his  handwriting  may  be 
given  as  if  he  were  dead.  Holmes 
v.  Pontin,  Peake,  99.  Kenyon,  C. 
J.  1790. 

273.  S.  P.  admit.  Cooper  v. 
Marsden,  1  Esp.  2.  Kenyon,  C.  J. 
1793. 

274.  But  this  rule  extends  too 
further  than  the  case  of  a  mere .  in- 
strumentary  witness.    Ibid. 

And  see  Jones  V.  Brewer,  4 
Taunt.  46. 

275.  Where,  at  the  expiration  of 
a  term,  the  lessee  gives  notice  to  an 
under-tenant  in  possession  to  py 
rent  to  the  lessor,  which  notice  the 
latter  attests,  with  a  knowledge 
of  its  contents,  the  first  lessee  is  dis- 
charged. Harding  v.  Crethorn, 
1  Esp.  57.     Kenyon,  C.  J.  1 793. 

276.  Secus1  if  he  subscribe  his 
name  withoutknowing  the  contents 
of  the  instrument.    /Wd. 

And  see  Welsford  v.  Beazley,  1 
Ves.7. 

277.  A  person  is  not  allowed  to 
acknowledjge  his  own  deed  in  court; 
the  execution  must  be  proved  by 
the  subscribing  witness.  Johnson 
v.  Mason,  1  Esp*  89.  Kenyon,  C. 
J.  1794. 
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And  see  post,  pi.  283.  Absalon 
v.  Anderton,  3  Leon,  84. 
<  An  indorsement  on  a  promissory 
note  purporting  to  have  been  at- 
tested by  A.  can  only  be  proved  by 
A*  Stone  v.  Metcalf,  1  Stark.  53. 
.Ellen borough,  C.  J,  1815. 

And  see  post,  Appendix,  349. 
Bills  and  notes,  I.  (a) 

279.  In  an  action  for  not  com- 
pleting a  purchase,  the  vendor  need 
not  prove  the  execution  of  the 
deeds  which  form  his  title.  Thorn* 
son  v.  Miles,  I  Esp.  184.  Kenyon, 
C.  J.  1794. 

279.  A  deed  must  be  proved  by 
the  subscribing  witness  where  it  is 
produced  by  a  person  who  is  not 
the  attorney  on  the  record,  though 
he  were  attorney  for  the  party  at 
the  time  of  the  execution-  Leith 
v.  Post,  1  Esp.  1 96.  Kenyon,  C  J. 
Maidstone,  1794. 

And  see  ante,  B.  (d)  pi.  29. 

280.  To  prove  the  execution  of  a 
will  of  lands,it  is  sufficient  to  call  one 
of  the  subscribing  witnesses.  Doe 
d.  Stutsbury,  ux.  et  alt.  v.  Smith, 
et  ux.  1  Esp.  391.  Kenyon,  C.  J. 
1795. 

S.  P.  Dayrell  v.  Glascock,  Skinn, 
413;  Holdfast  v.  Dawsing,  2  Stra. 
1253  ;  S.C.  1  Bla.  8;  Bull.N.  P. 
264  ;  Gilb.  Ev.  69. 

281.  Where  subscribing  witness 
becomes  interested,  evidence  of 
the  hand-writing  of  the  party  may 
be  given.  Buckley  v.  Smith,  2 
Esp.  697.    Kenyon,  C.  J.  1 798. 

282.  And  it  is  immaterial  wheth- 
er the  instrument  is  given  in  evi- 
dence collaterally,  or  is  the  foun- 
dation of  the  action.  Manners, 
qui  tarn,  v.  Postan,  4  Esp.  240. 
Alva  n  ley,  C.  J.  1803. 

•    And  see  ante,  pi.  274. 

283.  An  admission  of  the  due 
execution  of  a  bond  contained  in 
the  defendant's  answer  in  chan- 
cery, docs  not  dispense  with  the 


necessity  of  calling  the  subscribing 
witness.  It  is  only  secondary  evi- 
dence. Sir  John  Call,  bail.  v. 
Dunning,  5  Esp.  16.  EUenborough, 
C.J.  1803. 

And  the  court  of  K.  B.  refused 
a. rule  to  set  aside  nonsuit.  Ibid. 
and  4  East,  53. 

And  see  ante,  pi.  277 ;  Laing  v. 
Raine,  2  Bos.  &  Pull.  85 ;  Jones  v. 
Brewer,  4  Taunt.  46. 

N.  But  in  an  action  against  an 
apprentice,  where  the  indenture 
has  been  unrolled  according  to  the 
custom  of  London,  the  execution 
need  not  be  proved.  Anon.  Skinn. 
579. 

284.  An  admission  signed  by  the 
the  obligor's  attorney,  acknowledg- 
ing the  signature  of  his  client  and 
of  the  attesting  7citness,  is  presump- 
tive evidence  of  the  delivery  of  tbe 
deed.  Milward  v.  Temple,  1 
Campb.  375.  EUenborough,  C.  J. 
1808. 

Ace.  Burrows  v.  Lock,  10  Ves. 
470, 4. 

285.  Where  search  was  made  fiw 
days  before  the  trial  for  an  attest- 
ing Witness  at  his  own  house,  at  bis 
father's,  and  in  the  neighbourhood, 
and  the  answer  to  the  inquiry  was, 
that  he  was  run  away,  evidence  of 
his  handwriting  was  admitted. 
Crosby  v.  Percy,  1  Campb.  303. 
Mansfield,  C.  J.  1808. 

And  the  court  of  C  P.  discharg- 
ed a  rule  for  a  new  trial.  1  Taunt. 
364. 

And  see  Adam  v.  Kerr,  1  Bos. 
&  Pul.  360;  Parkerv.Hoskins,3 
Taunt.  223 ;  Gough,  v.  Cecil,  Ser- 
jeant Hill's  MSS.  21.  p.  73;  Selw. 
N.  P.  491. 

286.  The  subscribing  witness  ap- 
pears to  have  been  an  attorney, 
who  at  that  time  had  an  office  in  the 
city,  but  resided  at  Sydenham.  To 
excuse  the  non-production  of  this 
witness  it  is  not  sufficient  to  shew 


WRIT  OF  RIGHT, 


425 


that  he  had  not  been  heard  of  by 
his  clerk,  and  other  persons  who 
have  inquired  for  him  in  the  city, 
no  inquiry  appearing  to  have  been 
made  at  Sydenham.  Wardell  v. 
Fermor,  2  Campb.  282.  Ellenbor- 
ough,  C.  J.  I  KOtf . 

287.But  where  it  is  proved  that  a 
twelvemonth  since  a  commission  of 
bankrupt  issued againstthe  subscrib- 
ing witness,  to  which  he  has  not  ap- 
peared, it  will  be  presumed  he  is  out 
of  the  kingdom,  and  evidence  of  his 
handwriting  will  be  admitted.  Ibid* 

288.  The  hand-writing  of  an  at- 
testing witness  residing  in  Ireland 
may  Be  proved,  although  no  steps 
have  been  taken  to  procure  his  at- 
tendance. Hodnett  v.  Forman,  1 
Stark.  90.  Ellenborougb,  C.  J. 
1815. 

Ace.  Prince  v,  Blackburn,  2 
East,  250. 

289.  The  payment  of  money  into 
court  upon  a  breach  of  covenant,  is' 
such  an  admission  of  the  deed  as 
dispenses  with  the  necessity  of  cal- 
ling the  subscribing  witness.  Ran- 
dall v.  Lynch,  2  Campb.  357.  El- 
lenborougb, C.  J.  1810. 

290.  Upon  an  issue  whether  the 
date  of  a  aeedhas  been  altered,  the 
subscribing  witness  must  be  called. 
Edinburgh  v..  Crudell,  2  Stark. 
284.    Menborough,  C.  J.  18 J  7. 
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A.  Tender  of  the  demy  mark. 

(a)  At  what  time  to  be  made* 

B.  Evidence. 

A.  Tender  or  demt.  mark. 

A.  (a)  At  what  time  to  be  made. 

1.  The  tenant  first  begins  his 
case  because  the  (inquiry  as  to  the) 
seisin  is  first  prayed  for  and  join- 


ed by  him*  However,  if  the  ten* 
ant  tenders  the  demy-mark,  at  the 
time  of  the  trial  the  demandant  must 
then  begin.  TTirogmorton,  Bart, 
v.  Broker.  Heath,  J.  Gloucester 
Summer  Assizes,  1810.  Serjeant 
Hill's  MSS.  Booth,  98.  (u). 

From  the  entries,  the  proper 
time  of  making  the  tender,  seems 
to  be  at  the  time  of  pleading,  ina&* 
much  as  the  entry  of  the  tender 
preceding  that  of  the  similiter, 
Booth,  102.  And  see  2  Wms. 
Saund.  45  n.  ;  2  Wils.  261  ;  Lee 
DicLPra.  1062;  3  Cbitty's  Plead. 
653. 

2.  Tender  of  the  demy  mark  bo- 
fore  the  swearing  of  the  Grand  As- 
size is  sufficient  to  put  the  demand* 
ant  upon  shewing  the  seisin  of  his 
ancestor.  Hardman  v.Clegg,  Holt, 
657.  Wood,  B.  Lancaster,  1817. 

If  the  seizin  of  the  demandant  or 
his  ancestor  be  not  in  the  time  of 
the  king,  in  whose  reign  he  has  al- 
leged in  his  count,  the  tenant  may 
tender  a  demy-mark  to  the  king  to 
have  the  seisin  inquired  by  the 
grand  assize  ;  and  then,  if  the 
grand  assize  find  not  the  seisin,  as 
it  is  alleged,  they  ought  not  to  in- 
quire any  further  of  the  right. 
Litt.  sect.  415;  Co.  Lit.  294,  b; 
10  E.  3.  20;  10  E.  4.  9;  see  the 
case  quoted  by  Littleton,  abridged 
in  Fitz.  Droit.  26.  3  E.  3.  Iter 
Northamp. 

Booth  says,  "  There  is  a  great 
queston  in  the  law,  what  is  the 
most  proper  time  for  the  tender  of 
the  demy-mark,  whether  at  or  be- 
fore the  joining  of  the  (mise)  as  it 
is  in  Lit.  sect.  514.  at  the  joining 
of  the  (mise)  or  at  the  time  of 
swearing  of  the  jury,  as  Br.  Droit. 
41.  But  the  law  is  now  taken,  that 
it  ought  to  be  at  the  swearing  of 
the  jury,  Moor.  Rep.  726.  Quae- 
re, whether  at  this  day  there  needs 
any  tender  of  the  demy-mark  at 
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all,  because  at  common  law  the 
seisin  could  not  be  traversed,  but 
now  issue  may  be  tendered  upon 
the  seisin  by  the  statute  of  32  H. 
f .  c.  2.  Bro.  Droit.  32.  B v  which 
statute  the  seisin  ought  to  be  with- 
in sixty  years.  If  the  seising  be 
within  sixty  years,  and  it  be  al- 
leged in  the  count  infra  sexagint 
annos  jam  ultim'  elaps'  tempore 

domini  regis  C ,  if  it  were  not 

within  that  king's  reign,  if  the  ten* 
ant  would  frave  any  advantage  of 
it,  I  conceive  he  ought  to  make  a 
tender  of  the  demy-mark  at  this 
day.  But  qu.  whether  he  may 
*ot  say  in  his  count,  that  he  was 
seised  within  sixty  years,  and  not 
mention  any  king's  reign*  Add  I 
conceive  be  may,  because  now  the 
king's  reign  is  not  material,  in  re- 


gard the  time  of  limitation  is  aiier- 
ed,  which  before  was  from  the 
time  of  H.  2.  and,  therefore,  it 
must  appear  to  the  court  that  the 
seisin  was  after  his  time,  and  so  of 
necessity  to  allege  in  what  king's 
reign  the  seisin  was.  Co.  Lift 
114  b.;  115a;  293  a;  2 Inst 94.* 

B.  Evidence. 

3.  A  counterplea  of  partes  finis 
nihil  habuerunt  is  disproved  by  ev- 
idence that  the  conusor  was  in  tbc 
perception  of  the  rents  of  lands, 
whereof  the  place  demanded  is  par- 
cel.   IbicL 

As  to  the  duty  of  the  sheriff  in 
executing  and  returning  the  venue 
where  the  mise  is  joined  on  the 
mere  right.  See  Wmdle  v.  Ricar- 
do,  1  Taunton  and  Brodcrip,  17* 
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B.  By  plea. 

B,  (a)  Nonjoinder. 

The  alleged  joint  contractor  may 
fee  called  by  the  plaintiff  to  disprove 
sueh  allegation.  Cossham  v.  Gold* 
ney  and  another,  2  Stark.  414. 
Bavley,  J.  1 8 1 3. 

No  authority  being  produced  to 
shew  that  the  nonjoinder  of  a  par- 
ty as  plaintiff,  where  plaintiffs  sue 
in  a  representative  capacity,  is 
pleadable  in  abatement,  the  omis- 
sion of  the  name  of  a  joint  assignee 
of  a  bankrupt  was  admitted  as  a 
ground  of  nonsuit.  Snclgrove  v. 
Hunt,  2  Stark.  426.  A  bbott,  C.  J. 
1818. 


ACTION. 


A.  I*  WHAT  CASKS  MAINT^VABIA. 

The  liability  of  the  colonel  of  a 
regiment  for  knapsacks  furnished  to 
the  regiment  by  his  order,  depends 
upon  the  Question,  whether  they 
were  supplied  upon  his  personal 
credit.  Where  the  tradseman  who 
furnishes  necessaries  to  a  regiment, 
looks  to  the  regimental  fund  as  the 
medium  through  which  he  is  to  ob- 
tain pavment,  though  by  the  assist- 
ance of  the  colonel,  the  latter  is  not 
personally  responsible.  Prosser  v. 
Allen,  1  Gow,  I  If,  Dallas,  C.  J. 
1819.  ; 

M 


And  the  court  set  aside  a  veiy 
diet  found  for  the  plaintiff  against 
the  judge's  direction.    Ibid. 

C.  Proper  parties, 

C.  (b)  Defendant. 

Goods  are  ordered  for  a  club  by 
A.  one  of  the  members.  Every 
member  who  either  concurs  in  the 
order,  or  subsequently  assents  to  it, 
is  liable,  though  A.  is  made  the 
debtor  in  the  plaintiff's  books,  and 
the  bill  is  sent  to  him,  unless?  it  ap- 
pear that  the  plaintiff  meant  to  give 
credit  to  A.  only.  Delauney  v. 
Strickland,  2  Stark.  416.  Abbott, 
C.J.  1918. 

E.  Form  or  actiqh. 

E.  (a)  Account,  or  Assumpsit. 

A  bill  is  indorsed  to  A.  on  ac- 
count of  a  partnership  transaction. 

A.  indorses  to  his  partner  B.,  who 
indorses  over ;  B.  promises  A.  that 
if  A.  will  take  up  the  bill,  when  dis- 
honoured, he  will  repay  him  one 
half  of  the  amount.  A.  cannot  sue 

B.  in  assumpsit.  Robson  v.  Curtis* 
1  Stark.  78.    Ellenbo.  C.  J.  1 8 1  «.' 

E,  (f)  Trespass,  or  Case. 

In  an  action  by  A.  for  false  in* 
prisonment  against  B.,  who  had  it- 
sued  a  ca.  sa.  on  a  judgment  fraud- 
ulently entered  up  after  the  debt 
had  been  satisfied,  it  is  stated  to 
have  been  held  that  inasmuch  at 
the   defendant  had  pleaded  tfit 
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general  issue  only,  the  action  was 
properly  framed  in  trespass.  Rog- 
ers v.  Popkin,  2  Stark.  404.  Ab- 
bott, J.  1818. 

N.  Though  it  was  urged  that  the 
action  should  have  been  case  and 
not  trespass*  the  ground  of  the  ob- 
jection is  stated  to  be  the  subsist- 
ence of  the  judgment ;  to  which  the 
form  of  the  pleadings  afforded  a 
sufficient  answer ;  and  probably  it 
appeared  at  the  trial  that  B.  had 
been  personally  active  in  execut- 
ing the  writ. 


ACTION  ON  THE  CASE. 


A.  Torts  to  persons. 
A.  (a)  Keeping  mischievous  animals* 

Under  a  declaration  for  keeping 
a  dog,  which  defendant  knew 
wa?  accustomed  to  bite  mankind, 
the  having  bitten  before  and  de- 
fendant's knowledge  must  both  be 
proved.  Judge  v.  Cox,  1  Stark. 
285.    Abbott,  J.  1816. 

But  semblc,  that  it  would  have 
been  sufficient  to  state  that  the  de- 
fendant kept  a  dog  of  savage  dis- 
position.   Ibid. 

A.  (g)  Malicious  arrest. 

A«  takes  a  bank  note,  which  -  he 
pays  to  B.,  the  note  is  afterwards 
stQpped  at  the  Bank  as  forged,  and 
is  brought  by  an  inspector  to  A., 
who  immediately  pays  to  B.  the  a- 
mount  of  the  note,  and  refuses  to 
give  it  up  to  the  inspector.  The 
inspector,  in  the  absence  of  all 
circumstances  of  suspicion,  is  not 
justified  in  charging  A*  with  feloni- 
ously having  the  note  in  his  pos- 
session knowing  it  to  be  forced,  for 
the,  purpose  of  cempelling  him  to 
give  up  the  note.  By  possession 
under  the  stat.  45  Geo.  111.  c.  89,  is 
meant  the  original- possession  of  a 


note  acquired  in  an  illegal  mode, 
and  toot  a  subsequent  possession, 
like  the  above,  where  the  original 
possession  was  legal.  Brooks  v. 
Warwick,  2  Stark.  389.  Ellen- 
borough,  C.  J.  1818* 

A.  (h)  Malicious  prosecution. 

To  support  an  action  for  a  con- 
spiracy in  issuing  a  commission  of 
lunacy,  malice  and  a  want  of  prob- 
able cause  must  be  proved.  On 
proof  of  a  total  want  of  propable 
cause  malice  may  be  implied  ;  but 
although  express  malice  be  proved, 
some  slight  evidence  of  a  want  of 
probable  cause  must  be  given. 
Turner,  bart.  v.Turner  and  others 
1  Gow,  20.    Dallas,  C.  J.  1 8 1 8. 

Q.  Torts  to  personal  property. 

B.  (g)  Poisoning  animals* 

In  an  action  for  throwing  poison- 
ed barley  upon  the  plaintiff's  prem- 
ises in  order  to  poison  his  poultry, 
the  iury  are  not  confined  in  their 
verdict  to  the  actual  damages  sus- 
tained, but  may  consider  the  mali- 
cious intention  of  the  defendant 
Shears  v.  Lyons,  2  Stark.  317. 
Abbott,  J.  1818. 


AGENT. 


A.  Rights  of  principal  against  i- 

GENT. 

The  defendant  having  promised 
to  pay  over  to  the  plaintiff  the  a- 
mount  of  a  bill  delivered  to  him  to 
get  discounted,  pays  it  away  in  dis- 
charge of  a  debt  of  his  own*  H* 
is  liable  to  the  plaintiff  as  having  (fa 
counted  the  bill.  Oughton  v.  West, 
9  Stark.  321.  Ellenborougb,G  X 
1818. 


AGRE 
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C.  Liability  of  principal  to  third 

PERSONS, 

C.  (a)  On  contract  ofagenU 

Evidence  that  the  son  of  the  de- 
fendant, a  minor,  has,  in  'three  or 
four  instances,  signed  bilk  of  ex- 
change for  his  father,  is  sufficient 
in  an  action  against  the  father  on  a 
guarantee,to  warrant  the  reading  of 
an  instrument,  purporting  to  be  a 
guarantee  by  the  father  in  the  band- 
writing  of  the  son.  Watkins  v. 
Vince,  2  Stark.  368.  EUenbor- 
•ugh,C.J.  1818. 

C.  (b)  For  tort  of  agent* 

In  an  action  for  the  negligence 
of  defendant's  agent  in  pulling 
down  a  party-wall,  it  is  a  good  de- 
fence that  the  plaintiff  appointed 
an  agent  to*  superintend  the  work 
jointly  with  the  defendant's  agent, 
and  that  both  agents  were  equally 
implicated.  Hill  v.  Warren,  2 
Stark.  377.  Ellenborough,  C  J. 
1818. 


AGREEMENT. 


A.    HOW  CONSTRUED. 

A.  (b)  Agreement  in  respect  of  third 

persons. 

A  guarantee  in  respect  of  goods 
u  which  A.  shall,  from  time  to  time, 
wish  to  buy,*  covers  goods  previ- 
ously ordered,  but  the  delivery  of 
which   was  suspended,  until  the 

guarantee   should    be    obtained, 
immons  and  others  v.  Keating,  2 
Stark.  426.    Abbott,  C.  J.  181X. 

A  stipulation  in  the  guarantee 
that  credit  shall  be  given  for  six 
months,  is  satisfied  by  a  sale  to  pay 
in  three  months  by  a  bill  at  three 
months.    Ibid* 


ARBITRAMENT. 

B.  Award. 

In  an  action  on  an  award  to  re- 
cover the  sum  awarded,  the  defen- 
dant cannot  dispute  the  validity  of 
the  award,  his  proper  course  being 
to  apply  to  the  court  to  have  it  set 
aside;  v  Swinford  v.  Burn,  1  Gowk 
5.    Dallas,  C.J.  181<<. 

An  allegation  that  the  time  for 
making  the  award  was  in  due  man- 
ner enlarged,  to  wit,  until  a  certain 
day,  does  not  render  it  necessary 
to  prove  that  the  time  was  enlar- 
ged until  that  day.    Ibid*  t 

C.  Arbitrator* 

Semble,  that  an  arbitrator  may 
recover  a  compensation  for  his 
trouble.  Swinford  v.  Burn,  1  Gow, 
7.    Dallas,  C.  J.  1U18. 


ASSUMPSIT. 

C.  Indebitatus,  where  maintain- 
able IN  RESPECT  OF  SPECIAL  CON- 
TRACT. 

In  assumpsit  for  repairs ;  proof, 
a  special  contract,  but  extra  work; 
.  and  held  that  the  extra  work  is  re- 
coverable without  a  special  count ; 
aliter  that  done  under  the  contract. 
Robson  v.  Godfrey,  1  Stark.  27*. 
Gibbs,C.J.1816. 

D.  Indebitatus  roa  money  paid. 
D.  (b)  Against  co-surety. 

In  an  action  by  one  defendant 
in  assumpsit  against  a  co-defendant 
for  contribution  (when  the  former 
acdon  was  for  the  recovery  of  a 
debt)  the  postea  is  evidence  of  the 
amount  of  the  damages.  Foster  v. 
Ompton,  2  Stark.  364.  Abbott, 
J.  1818. 

But  the  master's  allocatur  on  the 
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postea,  is  not  sufficient  to  entitle  the 
plaintiff  to  recover  half  the  costs 
without  producing  the  judgment; 
comme  semble.    Ibid. 

£.    Indebitatus  fob   money   had 

and  received. 
E.  (c)  Upon  failure  of  consideration. 

Where  money  is  advanced  to  A. 
^fsthe  manager  of  an  institution, 
for  the  purpose  of  purchasing 
shares  therein,  and  there  is  no 
proof  of  a  misapplication  of  the 
money  by  him,  the  person  advanc- 
ing it  cannot  recover  it  back  from 
A.  on  the  failure  of  the  institution. 
To  enable  the  person  advancing  to 
recover  from  A„  he  must  shew  ei- 
ther fraud  in  the  receipt  of  the  mon- 
ey, or  a  misapplication  of  it  Lloyd 
v.  Sandilatods,  Clerk,  1  Gow,  13. 
Dallas,  C.  J.  1 8 1 8. 

E.  (e)  To  recover  money  obtained 
by  fraud. 

A  post-dated  cheque  is  drawn 
upon  a  banker ;  but  on  the  day  on 
which  it  purports  to  have  neen 
drawn,  the  maker  informs  the  hold- 
er that  the  banker  has  no  funds  to 
meet  the  cheque,  and  circumstan- 
ces are  disclosed  to  the  holder  from 
which  he  must  infer  the  probable 
insolvency  of  the  maker.  The 
holder,  however,  presents  the 
cheque  to  the  banker,  and  obtains 
payment  of  it;  but  he  does  notj 
communicate  to  the  banker,  (who  ( 
is  wholly  ignorant  of  all  the  circum- 
stances,^ what  had  fallen  within 
his  knowledge.  Quart,  Whether 
under  these  circumstances,  the  hold- 
er can  retain  the  money  against  the 
banker  who  made  the  payment  un- 
der an  ignorance  of  tne  real  cir- 
cumstances of  the  case.  Martin  and 
others  v.  Morgan  and  Lockwood, 
1  Go w,  1 23.    Dallas,  C.  J.  1 8 1  si. 

Afterwards  decided  by  the  court 
that  be  could  not  retain  it.    Ibid. 


E.  (h)  For  money  paid  wider  legal 
process. 

Quod  quis  sciens  indebitum  de- 
dit  hac  mente  ut  postea  repeteret, 
repetere  non  potest.     Dig.  12.  6. 


50. 


ATTORNEY. 


B.  Bill  or  oosts. 

B.  (a)  Delivery  of. 

Where  a  defendant  employs  an 
attorney  to  render  him  in  discharge 
of  his  bail,  and  before  the  business 
is  completed,  the  bail  requests  the 
attorney  to  proceed,  and  under- 
takes to  pay  the  subsequent  costs, 
the  engagement  must  be  in  writing. 
Barber  v.  Fez,  1  Stark.  270.  Et- 
lenboroqgh,  C.J.  1816. 

B.  (b)  To  whom. 

Delivery  of  an  attorney's  bill  to 
the  attorney  of  the  party  to  be 
charged  sufficient,  if  the  party  him- 
self attend  the  taxation,  or  the  bill 
be  shewn  to  have  come  to  his 
hands.  Warren,  gent.  one,&c.  ?. 
Cunningham,  1  Gow,  71.  Dallas, 
C.J.  1«19. 


AUCTION. 


A.  Rights  and  liability  or  aw> 

TIONEER. 

A.  (c)  Liability  to  vendee. 

Landlord  gives  notice  that  he 
will  re-enter,  unless  the  premises 
are  put  into  repair  within  a  period 
specified  in  the  lease.  An  auction* 
eer  selling  the  lease  is  bound  io 
state  the  notice,  though  the  vendee 
is  aware  of  the  ruinous  state  of  the 
buildings,  and  it  is  alleged  that  the 
auctioneer  was  not  apprized  of  the 
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notice.     Stevens  v.  Adamson,  2 
Stark.  422.    Abbott,  C.  J.  1 8 1 8. 

A.  (d)  liability  to  vendor*    ' 

Assumpsit  against  an  auctioneer 
for  having  rescinded  a  contract  of 
*  sale  contrary  to  bis  duty,  may  be 
supported  upon  the  fact  of  the  em* 
ploy  ment  of  the  auctioneer  by  the 
plaintiff,  and  his  sale  of  the  goods 
without  proof  of  an  express  under- 
taking on  his  part  not  to  rescind  the 
contract.  Nelson  and  another  v. 
Aldridge,  2  Stark.  435.  Best,  J. 
1818. 

In  such  case  it  is  incumbent  on 
the  defendant  to  establish  a  legal 
excuse  for  a  deviation  from  the 
usual  practice,  though  involving 
the  proof  of  a  negative.    Ibid. 


BAILMENT. 


BANKRUPT. 


B.  Liability  of  keeper  for  hiri. 

A  watchmaker  is  bound  so  to  se- 
cure property  placed  in  his  hands 
in  the  way  of  his  trade,  as  to  protect 
it  against  depredations  that  may 
be  committed  by  the  persons  in 
his  employ.  Therefore,  where  A. 
entrusted  6.  (who  was  a  chronome- 
ter maker)  with  a  chronometer  to 
be  repaired,  and  B.  suffered  his 
servant  to  sleep  in  the  shop  in 
which  the  chronometer  was  depos- 
ited, B.  was  held  liable  to  A.  for 
its  value,  B.'s  servant  having  stolen 
it,  and  B.,  at  the  time  when  the 
theft  was  committed,  having  de- 
posited bis  own  watches  in  a  more 
secure  place  than  that  in  which  the 
chronometer  was  left  Clark*, 
esq.  v.  Earnshaw,  1  Gow,  30.  Dal- 
las, C.  J.  1818. 


B.  ACTOFBANKBUPTCT. 

B.  (h)  Concerted. 

48.  Nor  an  absenting  from  the 
dwelling-house  at  the  suggestion  of 
ari^attorney  employed  by  the  peti- 
tioning creditor  to  sue  out  a  commit 
sion;  though  such  creditor  is  not 
apprized  of  the  steps  taken.  Car- 
ter and  others,  assignees  of  Min~ 
chin  and  others,  v.  Toldervey. 
GrahatQ,  B.  Winchester  Summer 
Assises,  1819. 

C.  Petitioning  creditor. 

Where  A.  deposits  with  B.  good* 
to  be  sold,  and,  on  a  sale  being  efc 
fected,  the  profits,  after  deducting 
the  cost  price,  &c.  are  to  be  equal* 
ly  divided  between  them ;  but  the 
loss,  if  any,  is  to  be  borne  exclu- 
sively by  A.,  if  B.  effect  a  sale  and 
receive  the  money,  the  debt  due 
from  him  to  A.  is  sufficient  to  sup- 
port a  commission  of  bankruptcy 
against  B.  Marson  v.  Barber  and 
others,  1  Gow,  1 7.  Dallas,  C.  J. 
1818. 

D.  Commission. 

D.  (c)  How  contested* 

The  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are 
sufficiently  proved  by  the  produc- 
tion of  the  commission,  and  the  pro- 
ceedings under  it,  in  a  case  where 
the  defendant  is  not  named  as  as- 
signee on  the  record,  provided  no 
notice  under  Sir  Samuel  Romilly's 
act,  49  Geo.  HI.  c.  121.  8. 10.  has 
been  given  by  the  plaintiff.  Rowe 
v.  Lant,  1  Gow,  24.    Dallas,  C.  J. 


1818. 


F.  Assignees. 


F»  (b)  Actions  by  assignees* 
A  bankrupt  after  an  act  of  bank- 
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ruptcy  agrees  with  the  defendant  to 
whom  he  has  delivered  goods  for 
sale,  and  who  has  accepted  a  bill 
upon  the  strength  of  the  goods,  to 
Return  the  bill  if  he  will  return  the 
goods,  and  does  return  the  bill. 
The  assignees  may  adopt  this  con- 
tract, and  sue  for  the  non-delivery 
of  the  goods.  Butler  and  another, 
assignees  of  Oakley  and  another* 
v.  Carver  and  another,  2  Stark. 
433.    Abbott,  C.  J.  1818. 

*      F.  (c)  Liability  of  assignees, 

A  bankrupt  having  a  lease  of 
premises,  and  also  a  reversionary 
interest  in  them,  the  assignees  sell 
his  estate  and  reversionary  interest  in 
the  premises.  This  amounts  to  an 
acceptance  of  the  lease  by  the  as- 
signees. Page  v.  Godden,  2  Stark. 
309.    Ellenborough,  C.  J.  1818. 

A  bankrupt  carries  on  the  busi- 
ness of  a  coachmaker  for  the  bene- 
fit of  the  creditors  as  their  agent 
under  the  authority  of  the  assignee, 
and  orders  goods  in  his  own  name 
which  are  used  in  the  business ;  the 
assignee  is  liable.  Kinder  v.  How- 
arth,  2  Stark.  354.  Holroyd,  J. 
1818. 

EL  Operation  or  the  assignment 

UPON  PROPERTY  IN  THE  HANDS   OP 
THE  BANKRUPT. 

E.  (c)  As  reputed  owner. 

Upon  an  issue  whether  A.  had 
the  disposition  of  property,  after 
the  execution  of  a  deed  of  settle- 
ment, any  act  of  dominion  exercis- 
ed by  A.  is  evidence,  although  the 
parties  were  not  privy  to  it.  Mey- 
er's assignees  v.  Sefton  and  others, 
2  Stark.  274i     Holroyd,  J.  1817. 

But  an  assignment  executed  with- 
out the  privity  of  the  trustee,  or  of 
the  cestui  que  trust,  is  not  evidence, 
unless  acted  upon  and  possession 
delivered.    Ibid. 


BARON  AND  FEME. 

B.^Aer  or  wire,  who*  it  Amen. 

B.  (c)  Person  whopasstsfor  husband. 

After  a  sentence  of  divorce  4 
initio,  the  liability  of  a  husband  for 
the  debts  of  his  wtfe  does  not  coir 
tinue.  Anstey  and  others  v.  Man- 
ners, 1  Gow,  10.    Park,  J.  1818* 

BILLS  AND  NOTES. 

A.    WflEU   VALID. 

A.  (a)  Form  of  bill  or  note. 

In  declaring  on  a  promissory 
note  parable  by  instalments,  if  an? 
one  of  the  days  on  which  an  instal- 
ment is  made  payable  be  incorrect- 
ly stated,  the  variance  is  fatal. 
Wells  v.  Girling,  1  Go*,  21.  Dal- 
las, C.  J.  1818. 

Where  the  body  of  a  bill  is  writ- 
ten,  and  the  acceptance  of  it  made 
in  England ;  yet  if  it  be  afterwards 
transmitted  to  the  drawer  abroad 
for  his  signature,  and  it  is  there 
drawn,  the  bill  is  a  foreign  bill; 
and,  consequently,  does  not  require 
an  English  stamp.  Boehm  v.  Camp- 
bell, 1  Gow,  68.  Dallas,  C.  J. 
1818. 

♦It  may  perhaps  be  doubted 
whether  a  memorandum  affording 
evidence  of  the  creation,  not  of  the 
discharge,  of  a  duty,  can  be  con- 
sidered as  a  receipt.  This  instru- 
ment seems  rather  to  fall  within 
the  first  class  of  promissory  notes 
described  by  Pothier,  un  iilietptr 
UqwlqtuUpruns'oblige  envers  una* 
tred  tui  payer  uns  certaine  same, 
pour  le  prix  des  lettres  de  change 
qu'il  lui  a  fournies ;  Traite  du  Co* 
tratde  Change^part  2.  art.  1.  num. 
208. 

There  appears  to  be  reason  to 
believe  that  upon  the  first  introduo 


•See  page  89,  A.  (a)  pi.  3. 


BILLS  AND  NOTES. 


4S1 


tion  of  promissory  notes  into  com- 
merce, they  were  framed  exclusive- 
ly with  reference  to  the  contingen- 
cy mentioned  by  this  writer.  The 
objection  to  such  instruments  may 
have  arisen  from  regarding  the  ma- 
ker of  the  note  as  standing  in  the 
place  of  the  drawer  of  a  bul  of  ex- 
change.  A  droves  is  allowed  to 
impose  whatever  terms  he  pleases 
upon  his  becoming  a  party  to  the 
bill ;  and  it  continues  to  be  valid 
and  negotiable,  although  the  holder, 
after  contenting  himself  with  a  eon* 
ditional  acceptance,  can  sue  neither 
the  drawee  nor  any  prior  party, 
otherwise  than  upon  trie  terms  of 
the  special  contract.  The  situation 
of  the  holder  of  a  bill  so  accepted 
is  therefore  the  same  as  that  of  the 
indorsee  of  a  note  payable  on  a 
contingency,  supposing  such  an  in- 
strument to  have  been  recognized 
in  the  courts  of  this  country. 

A.  (c)  Alteration* 

In  an  action  by  the  indorsee  a- 
gainst  the  acceptor  of  a  bill,the  date 
of  which  appears  to  have  been  al- 
tered by  defendant,  it  lies  on  the 
plaintiff  to  show  that  the  alteration 
was  made  previous,  before  the  first 
indorsement.  Johnson  and  others 
v.  the  Duke  of  Marlborough,  2 
Stark.  313.    Abbott,  J.  18(8. 

* 

D.  Acceptance. 

D.  (a)  What  shall  be. 

The  payee  of  a  bill  at  sight  leaves 
h  with  the  drawee  for  acceptance, 
and  a  month  after  states  that  the 
drawee  has  refused  to  accept,  and 
Presorts  to  other  measures  for  ob- 
taining payment  of  his  debt  from  the 
drawer ;  in  ten  days  after  this  the 
drawee  announces  to  the  payee 
that  he  has  destroyed  the  bill,  con- 
ceiving it  to  be  of  no  use.  This  is 
Qot  an  acceptance..  Jeunev.Ward, 


2  Stark.  336.  Ellenborough,  C.  J. 
1818. 

And  the  court,  Ellenborough,  C. 
J.  dissent :  set  aside  a  verdict  for 
the  plain tiE  Ibid,  and  1  B.  &  A. 

A  letter  from  the  drawee  to  the 
drawer  communicated  to  the  pay- 
ee after  he  had  indorsed  over,  sta- 
ting u  your  bill  shall  have  due  at- 
tention," does  not  bind  the  drawee, 
unless  the  Jury  find  that  these  ernibip 
uous  words  amounted  in  mercantile 
language  to  an  acceptance.  Rees 
and  another  v.  Warwick,  2  Stark. 
411.    Bay  ley,  J.  Lancaster,  1818. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit.    Ibid* 

E.  Presentment  for  payment. 

E.(b)  At  what  place. 

'  A  promissory  note  is  made  paya- 
ble at  Guildford.  A  presentment 
at  a  banker's  at  G.,  the  maker  be- 
ing absent  from  G.  when  the  note 
became  due,  is  sufficient  evidence 
of  a  presentment  to  the  makcfr  at 
G.,  as  alleged  in  the  declaration. 
Hardy  v.  Woodroofe,  2  Stark. 
319.    Abbott,  C.J.  1818. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ibid. 

G.  Notice  or  dishonour. 

G.  (a)  Horn  given* 

Proof  that  notice  was  sent  either 
on  the  second  or  third  day,  by  let- 
ter, is  insuificient.  The  onus  pro 
bandi  being  upon  plaintiff,  the  non- 
production  of  the  letter  of  notice  by 
defendant  affords  no  presumption 
of  its  being  sent  on  the  second. 
Lawson  v.  Sherwood,  1  Stark.314. 
Ellenborough,  C.  J.  1816. 

G.  (b)  When  necessary* 

Ignorance  of  the  place  of  rest 
dence  of  the  drawer  of  a  bill  of  ex- 
change is  a  sufficient  answer  to  an 
objection  arising  out  of  the  want  of 
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due  notice  of  the  dishonour  of  the 
bill,  provided  due  diligence  be  used 
to  discover  his  place  of  residence. 
Browning  and  others  v.  Kinnear,  1 
Gow,  81.    Dallas,  C.  J.  1819. 

I.  Action. 

I.  (a)  Title  of  plaintiff. 

Pothier  asserts  that  blank  in- 
dorsements are  prohibited  by  the 
laws  of  all  nations ;  Traite  du  Con* 
trat  de  Change,  part.  1.  chap.  3.  num. 
139 ;  and  he  refers  to  Heinecdus, 
Elem.  Jur.  Camp.  11,11,  and  Savo- 
ry, torn.  2.  par.  *>.  in  support  of  this 
position.  But  Savary,  in  the  pas- 
sage cited,  merely  enumerates  sev- 
eral codes  which  contain  such  pro- 
hibition. The  French  Ordonnance 
de  1 673,  declares  all  indorsements 
fraudulent  and  void  which  are  not 
dated,  and  which  do  not  also  ex- 
press the  true  consideration  of  the 
transfer ;  art.  S3  5  and  it  makes 
the  ante-dating  of  indorsements  for- 
gery ;  art  26  ;  Pointer,  uhi  supra. 
All  these  regulations  are  adopted 
in  the  Code  at  Cornm.  liv.  1  tit.  8 
bG.num.  137,  8,  9. 

A.  accepts  a  bill  for  the  accom- 
modation of  B.,  which  B.  delivers 
to  C.  his  creditor,  to  provide  for 
A.  about  to  become  due.    C,  be- 
fore A.'s  bill  becomes  due,  returns 
it  to  B.  as  useless,  in  order  that  it 
may  be  forwarded  to  A.s  C.  can- 
not, by  subsequently  obtaining  pos- 
session of  the  bill,  acquire  a  right 
of  action  against  A.     Cartwright 
and  otners  v.  Williams,  2  Stark. 
340.    Ellenborough,  C.  J.  18  i  8. 
In  such  case  B.,  who  has  be- 
come bankrupt,  is  a  competent  wit- 
ness for  A.,  after  a  general  release 
by  A.,  although  he  has  not  been 
released  by  his  assignees.      Ibid. 
And  the  court  refused  a  rule  for 
i  new  trial.    Ibid. 
Bills  are  remitted  oo  account  to 


plaintiffs,  by  the  payee,  for  whore 
accommodation  they  were  drawn. 
At  the  time  of  remittance  the  pay- 
ees were  greatly  in  arrear  to  plain- 
tiffs, but  the  balance  was  in  favour 
of  the  payee,  when  the  bills  became 
due  respectively.  Payees  after- 
wards failed  in  debt  to  plaintiffs. 
Held,  that  although  plaintiff's  lien 
had  ceased  to  attach,  yet  it  revest- 
ed by  defendant's  allowing  the  bills 
to  remain  in  plaintiff's  hands  upon 
fresh  advances  made.  Atwood 
and  another  v.  Crowdie  and  anoth- 
er, 1  Stark.  483.  Ellenborough, 
C.J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 


BOND. 


B.  Damages,  how  assesses. 

Where  breaches  are  assigned  is 
the  declaration,  andnon  est  factum 
is  pleaded,  the  jury  may  assess  the 
damages  under  the  common  ven- 
ire. Parkins  and  another  v.  Hawk- 
shaw,  2  Stark.  381.  Abbott,  J. 
181  . 


CARRIERS. 


C%  Conveyance  or  goods. 
C.  (b)  To  what  extent. 

A  notice  by  carriers  that  they 
will  not  be  answerable  for  any 
goods  above  the  value  of  5L  unless 
entered  as  such  and  paid  for  accor- 
dingly, applies  to  goods  which 
from  their  bulk  may  be  supposed 
to  exceed  the  specified  value* 
Thorogood  v.  Marsh  and  Swann, 
1  Gow,  105.    Dallas,  C.  J.  1819. 

A  notice  by  carriers  that  they 
will  not  be  accountable  for  the  loss 
or  damage  of  goods,  unless  the 
terms  of  the  notice  are  qomplied 
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With,  protects  them  as  well  against 
a  loss  by  robbery  as  against  an 
accidental  loss.  Covington  v.  Wil- 
lan  and  others,  1  Gow,  115.  Dal- 
las, C.  J.  1819. 


DEBTOR  AND  CREDITOR. 


B.   HOW  DISCHARGED. 

The  mere  circumstance  of  a 
cheque  being  made  payable  to  A. 
and  of  A.'s  having  received  pay- 
ment of  it,  is  not  evidence  that  the 
maker  gave  it  to  him*  Lloyd  v. 
Saiidilands,  1  Gow,  15.  Dallas, 
C.J.  1818. 


DEED. 

D.  Fraudulent. 

When  a  grant  made  by  a  prison- 
er a  fortnight  before  his  trial  for 
felony,  purporting  to  be  in  trust  to 
pay  debts,  is  set  up,  the  debts,  or 
consideration  for  the  deed,  must  be 
proved.  Shaw  v.  Bran,  1  Stark. 
319.     Ellenborough,  C.  J.  1816. 


DONATIO  MORTIS  CAUSA. 

In  Bunn  v.  Markham,  7  Taunt. 
226,  u  Gibbs,  C.  J.  desired  that 
case"  (Sprattley  v.  Wilson,  ante, 
page  141)  "might  be  laid  out  of 
the  consideration  of  the  plaintiff's 
counsel,  for  that  immediately  after 
that  trial,  he  perceived  that  what 
he  had  somewhat  improvidently 
thrown  out,  could  not  be  maintain- 
ed, because  a  delivery  was  want- 
ing " 


V 


EXTENT. 

Quart,  Whether  an  extent,  de- 
livered to  a  sheriff  on  the  day  on 

55 


which  goods  seized  under  an  exe- 
cution are  sold  and  delivered  to 
the  purchaser,  but  which  extent  is 
delivered  subsequently  to  the  sale 
and  delivery  of  the  goods,  be  en- 
titled to  priority  over  the  writ  of 
execution?  Swain  v.  Morland,Esq* 
1  Gow,  39.  Dallas,  C.  J.  1818.  . 
The  court  held  that  the  extent 
came  too  late,  1  B.  &  B.  370 ;  and 
see  Thurston  v.  Mills,  16  East,  254 ; 
Rex  v.  AUnutt,  ibid.  278,  n.  Rex 
v.  Sloper,  Manning's  Exch.  Prac. 
543;  Rex  v.  Giles,  Esq.  sheriff  of 
Herts,  in  the  case  of  Rex  aux. 
Groves  v.  Fourdrinier,  ibid.  633; 
see  also  F.  N.  B.  78  B. ;  Collis, 
159,  bj  1  East,  338  5  West,  151,  2. 


FOREIGN  ATTACHMENT. 


A.   To  WHAT  PERSONS  THE  CUSTOM 
EXTENDS. 

A.  (c)  In  respect  of  the  locality  of 
the  cause  of  action. 

To  give  the  Lord  Mayor's  court 
jurisdiction  it  is  not  sufficient  that 
the  garnishee  resides  within  the 
city ;  the  cause  of  action  must  al- 
so have  accrued  there  ;  as  ap- 
Eears  by  the  following  order  made 
y  the  present  chancellor  in  Traub 
and  others  v.  Schmidt,  19th  Dec* 
1817. 

41  Upon  opening  of  the  matter 
this  present  day  unto  the  Right 
Honorable  the  Lord  High  Chan- 
cellor of  Great  Britain,  by  Sir  Sam- 
uel Romilly,  Mr.  Bollana,  and  Mr. 
Palmer,  of  counsel  for  the  defend- 
ant. It  was  alleged  that  it  ap- 
pears by  the  affidavit  of  John  Bor- 
row, the  defendant's  solicitor,  that 
in  the  month  of  March,  1814,  a 
plaint  was  affirmed  in  the  Mayor's 
court,  of  the  city  of  London,  at  the 
instance  of  the  above-named  plain- 
tiffs, against  the  defendant,  in  * 
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plea  of  debt  upon  demand  for 
10,0001.,  and  process  of  attachment 
at  or  about  the  same  time  also  is- 
sued out  of  the  said  court  of  the 
sum  of  6000L  of  the  proper  monies 
of  the  said  defendant,  then  in  the 
hands  and  keeping  of  one  Samuel 
Henderson ;  that  the  said  defend- 
ant then  resided  at  Hamburgh,  by 
reason  whereof  he  was  not  sum- 
moned to  appear  and  answer  to 
the  said  plaint,  and  such  proceed- 
ings were  thereupon  had  in  the 
said  action  against  the  said  S.  H. 
the  garnishee ;  that  the  said  plain- 
tiffs, on  or  about  the  2d  day  of 
April,  1814,  obtained  a  verdict  a- 
gainst  the  said  S.H.ibr  the  said  sum 
of  50001.  and  which  was  afterwards 
paid  by  him  to  the  agent  of  the 
said  plaintiffs,  upon  John  Boswell 
the  solicitor  employed  for  the  said 
plaintiffs  in  prosecuting  the  said  at- 
tachment, and  John  Diston  Powles, 
of  London,  becoming  sureties  to 
restore  the  said  50001.  to  the 
said  defendant,  in  case  he  should, 
within  a  year  and  a  day  thence 
next  ensuing,  come  into  the  said 
court,  and  find  sufficient  bail  and 
sureties  to  have  the  body  of  the 
said  defendant  to  answer  the  said 
plaintiffs  in  and  upon  the  said  plea, 
and  to  disprove  or  avoid  the  said 
debt,  according  to  the  custom  of 
the  said  city,  or  render  his  body 
to  prison  within  the  liberties  of  the 
said  city,  and  there  remain  ready 
to  plead  with  the  said  plaintiffs  in 
and  upon  their  bill,  original  or  de- 
munire,  to  discharge  himself  there- 
from ;  that  the  said  John  Barrow 
believes  that  the  said  defendant 
had  no  knowledge,  nor  any  infor- 
mation whatever  of  the  said  plaint, 
or  attachment,  or  of  any  proceed- 
ings under  the  same,  until  some 
tune  after  the  verdict  had  been  ob- 
tained, and  the  said  50001.  paid 
as  above-mentioned ;  (Hamburgh, 


where  the  defendant  resided  and 
still  does  reside,  beingthen  under 
the  dominion  of  the  French  gov- 
ernment, which  had  prohibited  all 
intercourse  between  persons  res- 
ident there  and  this  country ;) 
that  the  said  defendant,  did,  within 
a  year  and  a  day,  come  into  the 
said  court,  and  and  sufficient  bail 
and  sureties,  according  to  the  cus- 
tom of  the  said  city  of  London,  in 
that  behalf,  and  brought  his  scire 
facias  to  disprove  the  said  debt, 
demanded  by  the  said  plaintiff 
by  the  bail,,  original  or  demu- 
mre,  to  discharge  himself  thereof 
according  to  the  custom  of  the  said 
city,  and  that  the  said  plaintiffs  ap- 
peared thereto  •,  and  the  said  de- 
fendant thereupon,  by  the  advice 
of  counsel,  pleaded  that  the  cause 
of  action  (if  any  accrued  to  the 
said  plaintiff)  did  not  accrue  with- 
in the  jurisdiction  of  the  said  court; 
and  to  which  plea  the  said  plaintiff 
replied  that  as  to  part  of  the  said 
debt  in  the  said  plaint  mentioned, 
and  of  the  cause  of  action  of  the 
said  plaintiffs,  to  wit,  21001.  part 
thereof,)  that  the  said  cause  ot  ac- 
tion did  accrue  within  the  jurisdic- 
tion of  the  said  court,  and  that  as 
to  the  residue  of  the  said  debt,  that 
the  said  S.  H.,  the  garnishee,  resi- 
ded within  the  said  city,  and  with- 
in the  jurisdiction  of  the  said  court ; 
that  the  said  defendant  joined  issue 
as  to  so  much  of  the  said  replica- 
tion, as  related  to  the  said  sum  of 
21001.  and  the  cause  of  action  ac- 
cruing within  the  jurisdiction  of 
the  said  court ;  and  as  to  the  other 

5 art  of  the  said  replication,  the  said 
efendant  demurred  thereto,  as  be- 
ing insufficient  in  law,  and  that  the 
said  demurrer  was  argued  before 
the  said  court,  on  behalf  of  the  said 
plaintiffs  and  defendant,  and  judg- 
ment was  given  thereon,  for  the 
said  defendant,  on  the  21st  Nov. 
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1816;  that  the  said  issue,  whether 
the  cause  of  action  as  to  the  said 
sum  of  21001.  arose  within  the  ju- 
risdiction of  the  said  court,  was  set 
down  to  be  tried  on  the  9th  day  of 
July,  1816,  but  the  same  was  then 
and  at  sundry    times  afterwards, 
postponed  until  the  5th  day  of  May 
past;  and    when  the  said  cause 
came  on  to  be  tried  before  the  Re- 
corder of  the  said  court,  and  after 
various  witnesses  had  been  exam- 
ined upon  such  trial  for  the  said 
plaintiff,  a  verdict  was  thereupon 
given  for  the  said  defendant ;  that 
in  the  month  of  March  past  the 
said  plaintiffs  presented  a  petition 
to   the   Lord    High   Chancellor, 
thereby    alleging  that    after  the 
said  defendant  had  come  into  the 
said  court,  and  appeared  as  afore- 
said, instead  of  disproving  the  said 
debt  he  pleaded  in  bar  to  the  ju- 
risdiction of  the  said  court,  and 
that  the  validity  of  such  plea  was 
argued  before   the  Recorder  of 
London,  on  a  demurrer  by  the 
said  defendant  to  the  said  plain- 
tiff's replication  to  the  said  plea, 
qnd  that  the  said  Recorder  gave 
judgment  for  the  said  defendant 
upon  such  demurrer,  and  praying 
that  a  commission  of  error,  under 
the  Great  Seal  of  Great  Britain, 
and  also  a'  writ  of  error,  for  the 
purpose  of  correcting  errors  in  such 
judgment,  might  issue,and  that  such 
commission  of  errors  might  be  di- 
rected to  such  learned  judges  as  his 
lordship  might  think  proper ;  where- 
upon his  lordship,  on  the  third  day 
of  the  said  month  of  March,  order- 
ed that  the  Cursitor  of  London 
should  make  out  such  commission 
as  was  prayed,  directed  to  Sir  Vi- 
cary  Gibbs,  knt.  Lord  Chief  Jus- 
tice  of  the  Common    Pleas,  the 
Lord  Chief  Baron  Thomson,  Mr. 
Justice  Abbott,  Mr.  Justice  Bur- 
rough,  and  Mr.  Baron  Richards, ' 


or  any  two  or  more  of  them,  to- 
gether with  such  writ  of  error,  as 
was  by  the  said  petition  prayed ; 
that  in  pursuance  of  the  said  order 
the  said  Cursitor  did  accordingly 
make  out  such  commission  of  er- 
rors, directed  to  the  said  justices, 
and  also  a  certain  writ,  bearing 
date  the  5th  day  of  March  last,  di- 
rected to  the  Mayor,  Alderman, 
and  Sheriffs  of  London,  thereby 
commanding  the  said  Mayor  and 
Aldermen,  at  a  certain  day,  which 
the   said    justices    should   make 
known,  the  record  and  process  of 
the  said  plaint  and  attacnment^nd 
giving  of  attachment  of  the  said 
plaint  and  judgment,  and  also  the 
adjudging    of    execution    there- 
upon, with  all  things  touching  the 
same,  which  remained  with  them, 
before  the  said  justices,  or  two  of. 
them,  to  the  same  place,  they  cau- 
sed to  be  brought,  and  command- 
ing the  said  sheriffs  that  a  certain 
day,  which  the  said  justices,  or 
two  of  them,  should  make  known 
to  them,  they  should  give  notice 
to  the  said  plaintiffs,  that  they  be 
there,  of  any  error  in  the  said  rec- 
ord and  process,  or  giving  of  judg- 
ment thereupon,  which  is  known 
to  belong  thereto,  and  to  hear  fur- 
ther and  to  do  and  perform  what 
should  be  ordered  by  the  said  jus- 
tice in  the  said  case  to  be  done;  that 
the  said  writ  was,  on  the  5th  day 
of  May  last,  presented  to,  and  al- 
lowed by  the  deputy  register  of 
the  said  Mayor's  court,  in  the  city 
of  London,  whereby  the  said  de- 
fendant has  been  prevented  from 
obtaining   the   fruits  of  the  said 
judgment,  so  as  aforesaid  obtained 
ny  him ;  and  that  the  said  plain- 
tiffs have  not  taken  any  further 
proceedings  upon  their  said  writ  of 
error,  since  tne  same  was  allowed- 
on  the  5th  day  of  May  last,  as 
aforesaid,  and    particularly  d  the 
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said  J.  B.  saith,  that  within  the  last 
Nreek  he  hath  caused  inquiries  to 
be  made  at  the  chambers  of  the 
said  Sir  Vicary  Gibbs,  the  Lord 
Chief  Baron  Richards,  Mr.  Jus- 
tice Abbott,  and  Mr.  Justice  Bur- 
rough,    four    (a)  of  the  several 
judges  named  in  the  said  commis- 
sion, to  ascertain  whether  any  ap- 
plication had  been  made  to  them 
respectively  on  the  parts  of  the 
plaintiffs  to  proceed  under  the  said 
commission,  when  he  the  said  J.  B. 
was  informed,  and  as  he  believes, 
no  such  application  had  been  made 
to  the  said  judges,  or  any  of  them, 
nor  any  notice  given  to  them  re- 
spectively of  such  writ  of  error  and 
commission,   or   either   of  them, 
having  so  issued  as  aforesaid,  and 
believes  that  the  said  commission 
and  writ  of  error  respectively  have 
been  sued  for  and  obtained  by  the 
said  plaintiffs,  for  the  mere  pur* 
pose  of  delay ;  that  on  the  5th  day 
of  December,  instant,  he  the  said 
J.  B.  applied  on  behalf  of  the  said 
defendant  to  the  proper  officer  of 
the  said  court  for  a  writ  of  execu- 
tion against  the  said  John  Boswell 
and  John  Diston  Powles,  for  the 
said  sum  of  5000].,  and  to  which 
the  said  defendant  has  become  en- 
titled, according  to  the  custom  of 
the  said  city  of  London,  and  prac- 
tice of  the  said  court,  by  virtue  of 
such  verdict  and  judgment  so  ob- 
tained by  him  as  aforesaid,  in  case 
the  said  writ  o»  error  had  not  been 
issued  out,  as  he  believes,  but  which 
he  refused  to  issue  for  the  said  sum 
of  50001.,  or  any  part  thereof,  by 
reason  of  the  said  writ  of  error 
having  been  so  issued  and  allowed 
as  aforesaid  ;  and  saith  be  hath 
been  informed,  and  believes,  that 
the  said  John  Boswell,  one  of  the 
said  sureties  for  restoring  the  said 
50001.,  hath  absconded  from  this 
qountry  to,  and  that  he  is  now  in 


North  America ;  it  was  therefore 
prayed  that  the  commission  of  er- 
rors issued  in  this  cause  under  the 
Great  Seal  of  Great  Britain,  and 
directed  to  the  said  Sir  Vicary 
Gibbs,  &c,  and  also  the  writ  of  er- 
ror in  like  manner  issued  in  the  said 
cause,  and  directed  to  the  Mayor, 
Aldermen,  and  Sheriffs  of  London, 
bearing  date  the  5th  day  of  March 
last,  might  be  supersecfed,  or  that 
the   said    Mayor  and  Aldermen 
might  be  directed  to  carry  into  ef- 
fect, and  enforce  the  judgment  and 
verdict  respectively  given  for  the 
said  defendant   against  the  said 
plaintiffs,  in  the  Mayor's  court  of 
the  city  of  London,  oil  or  about  the 
21st  day  of  Novembe^,  1816,  and 
the  5th  day  of  May,  now  last  past, 
respectively,  notwithstanding  such 
commission  and  writ  of  error  as  a- 
foresaid,  and  that  for  that  purpose 
the  necessary  writ  or  writs  might 
be  awarded  and  issued,  directed  to 
the  said  Mayor  and    Aldermen. 
Whereupon,  and  upon  hearing  the 
said  affidavit  of  Joseph  Keech,  and 
an  affidavit  of  Henry  Ashley,  read, 
and  Mr.  Leach  and  Mr.  bell,  of 
counsel  for  the  plaintiff,  his  lord- 
ship doth  order  that  the  writ  of  er- 
ror issued  in  this  cause,  and  direct- 
ed to  the  Mayor,  Aldermen  and 
Sheriffs  of  London,  bearing  date 
the  5th  day  of  March,  1 81 7,  be  su- 
perseded.   And  it  is  ordered  that 
the  plaintiffs  do  pay  unto  the  defen- 
dant his  costs  of  this  application,  to 
be  taxed  by  Sir  J.  Simeon,  bait,  one 
of  the  Masters  of  this  court,  in  case 
the  parties  differ  about  the  same." 

See  the  previous  proceedings  re- 
ported, 3  Meriv.  632. 

This  application  to  the  Chancel* 
lor  was  suggested  principally  upon 
the  authority  of  a  note  subjoined  to 
the  writ  of  error  in  London,  in  the 
Register  "  Et  est  de  gratia  specials 
Reg.  Brev.  131,  a* 
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Upon  the  supersedeas  being 
granted,the  money  a  ttached( 50001.) 
was  paid  to  the  defendant's  agent. 

As  to  the  proceedings  on  writs  of 
error  from  the  city  courts,  see  P. 
34.  H.  6.  fo.  42.pl.  14;  B*o.  Er- 
ror, pL  13;  F.N,  B. 21, 23, 24,  A, 
B.;  Greene  v.  Cole,  2Saund.  152. 
Mayor  of  London  v.  Mark  with,  9 
Vin.  Abr.  486. ;  S.  C.  2  Brown,  P. 
C.  409.  2d  edition;  and  see  Pey- 
cocke's  case,  H.  18.  E.  3.  fo.  1.  pi. 
5.  in  fine.  As  to  the  supersedeas, 
see  Birch  v.  Triste,  8  East,  411. 
As  to  the  issuing  of  execution,  not- 
withstanding the  pendency  of  pro- 
ceedings to  stay  it,  see  Wilkins  v. 
Mitchell,  3  Salic.  229;  F.  N.  B.  20; 
Kempland  v.  Macauley,  4  T.  R. 
436 ;  Levett  v.  Perry,  5  T.  R.  669 ; 
2  Wins.  Saund.  101, h.  And  as  to 
the  quashing  of  writs  of  error,  see 
Barlow  v.  Collins,  1  Peere  Wins. 
436,  n. ;  Dean,  &c.  of  Dublin,  v. 
Dowgatt,  ib.  348.  S.  C.  3  Brown, 
P.  C.  506.  See  also  Brewer  *  v. 
Turner,  1  Stra.  233;  Cooper  v. 
Ginger,  ibid.  606 ;  Com.  Dig.  Plea- 
der, 3  B.  12;  20  Vin.  Abr.  tit.  Su- 
persedeas; lSchoalesandLefr.  75. 


FOREIGN  LAWS. 


And  see  post,  Naturalization. 

An  act  of  Tynwald,  promulgated  on 
Tynwald  Hill,  March,  54,  1 8 1 4. 

44  Whereas,  by  an  act  of  Tyn- 
wald,  promulgated  in  the  said  isle, 
in  the  year  of  our  Lord  1737,  it  is 
amongst  other  things  enacted  and 
provided, "  that  any  person  prose 
cuted  in  this  islatid  for  a  foreign 
debt,  by  an  action  of  arrest  in  this 
Court  of  Chancery  shall,  for  the  fu- 
ture, be  held  to  bail  only  for  his 
personal  appearance  to  such  action, 
and  for  the  forthcoming  of  what  ef- 
fects he  hath  within  this  island. 


And  whereat  it  is  expedient  that 
foreign  debts  shall  be  recoverable 
in  the  said  isle,  in  such  and  like 
manner  as  debts  contracted  within 
the  same.  We,  therefore,,  your 
majesty's  most  dutiful  and  loyal 
subjects,  the  Lieutenant  Governor, 
Council,  Deemsters,  and  Keys,  of 
the  said  isle,  do  humbly  beseech 
your  majesty,  that  it  may  be  enact- 
ed and  be  it  enacted  by  the  king's 
most  excellent  majesty,  by  and  with 
the  consent  of  the  Lieutenant  Gov- 
ernor, Council,  Deemsters,  and 
Keys,  of  the  said  isle,  in  Tynwald 
assembled,  and  by  the  authority  of 
the  same,  that  from  and  alter  the 
promulgation  of  this  act,  all  debts 
contracted  out  of  the  limits  of  the 
Isle  of  Man  shall  be  recoverable  in 
the  said  isle,  in  such  and  the  like 
manner,  to  all  intents  and  purposes, 
as  if  such  debts  had  been  contract* 
ed  between  the  said  parties,  within 
the  limits  of  the  said  isle.  - 

Provided  always,  that  nothing, 
hereinbefore  contained  shall  extend 
or  be  construed  to  extend  to  affect 
any  person,  who,  at  the  promulga- 
tion of  this  act,  shall  have  been  usu- 
ally resident  within  the  said  isle, 
for  and  during  the  space  of  six 
months  immediately  preceding  the 
day  of  the  promulgation  thereof,  or 
who  hath  been  usually  resident 
within  the  said  isle  for  one  year  be 
fore  the  commencement  of  the  said 
six  months,  and  who  hath  departed 
the  said  isle  in  the  service  of  gov- 
ernment, civil  or  military,  with  an 
intention  to  return  to  the  said  isle 
as  the  place  of  his  abode. " 


FRAUDS,  STATUTE  OF. 

A.  Leases* 
A.  (b)  How  assigned. 
The  statute  29  Car.  2*  c.  3.  s.  4. 
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INFANT. 


does  not  invalidate  an  executed 
parol  contract  so  as  to  prevent  a 
part  j  to  it  from  maintaining  an  ac- 
tion for  a  breach  of  it,  where  the 
breach  does  not  relate  to  an  inter- 
est in  land,  although  the  contract 
itself  stipulates  that  the  defendant 
should  be  substituted  as  tenant  in 
the  stead  of  the  plaintifis,  of  prem- 
ises then  in  their  occupation. 
Price  and  another  v.  Leyburn,  1 
Gow,  100.    Dallas,  C.  J.  1819. 

A.  (c)  How  surrendered. 

The  substitution  of  a  new  tenant 
with  the  assent  of  the  landlord  and 
former  tenant,  operates  as  a  surren- 
der in  law.  Stone  v.  Whiting,  2 
Stark.  225.    Holroyd,  J.  1 8 1 7; 

•A.,  by  parol,  lets  to  B«,  who  un- 
derlets to  C. ;  A.,  with  B.'s  assent, 
accepts  C.  as  his  tenant,  and  re- 
ceives rent  from  him;  A.  cannot 
afterwards  recover  against  B.; 
the  demise  to  C.  operating  as  a  sur- 
render in  law  of  the  estate  of  B. 
Thomas  v.  Cooke,  1  Stark.  408. 
Abbott,  J.  1818. 

And  the  court  refused  a  rule  to 
set  aside  nonsuit.  Ibid*  S.  C.  2  B. 
&  A.  117,  where  it  is  stated,  that  a 
verdict  has  been  found  for  the  de- 
fendant. 

D.  Promises  on  behalf  of  third 
Persons. 

D.  (b)  Collateral  undertaking. 

And  see  post. 

Where  a  defendant  employs  an 
attorney  to  render  him  in  discharge 
of  his  bail,  and,  before  the  business 
is  completed,  the  bail  request  the 
attorney  to  proceed,  and  agree  to 
be  answerable  for  the  further  colts, 
the  agreement  must  be  in  writing. 
Barber  v.  Fox,  1  Stark.  870.  El- 
lenborough,  C.  J.  1816. 

A  letter  of  the  defendant  without 
date,  states, "  I  have  no  objection 


to  guarantee  the  payment  of  the 
rent,  as  far  as  that  of  each  quarter, 
during  T.  W.'s  continuance  in  pos- 
session." T.  W.  rented  certain 
premises  of  plaintiff.  This  is  not 
sufficient,  without  shewing  that  the 
plaintiff  accepted  the  defendants 
offer.  Symmons  v.  Want,  2  Stark. 
371.    Holroyd,  J.  1818. 


INFANT. 

B.  Where  liable  to  action. 

B.  (b)  For  necessaries. 

An  account  stated  by  an  infant 
cannot  be  used  even  as  an  admis- 
sion that  the  demand  is  for  neces- 
saries. Ingledew  v.  Douglas,  2 
Stark.  36.  Ellenborougb,  C.  J. 
1817. 

C.  Plea  of  infancy. 

C.  (a)  How  supported. 

The  proof  lies  upoi*  the  party 
who  alleges  the  non-age.  Jeune  r. 
Ward,  2  Stark.  328, 330.  Ellen- 
botough,  C.J.  1818. 

S.C. not  S. P.  1  B.  &  A. 653. S. 
P.  Bertey  v.  Dormer,  1 2  Mod.  526 ; 
and  see  13  Vin.  Abr.  4.  T.  (b). 
Cory  v.  Gertchen,  2  Madd.  40.; 
Chitty  on  Bills,  229,  5th  edit.; 
Peake's  Evidence,  297. 

An  infant  borrows  money, 
B.  is  bound  to  pay  it  for  him  at  bis 
full  age,  and  the  infant  doth  then 
promise  to  save  him  harmless;  and 
it  was  held  good,  for,  albeit,  the  in- 
fant is  not  bound  in  law,  vet  is  be 
bound  in  conscience,  frin.  29 
Eli*.  B.  R.  1  Sbeppard's  Abr.  10& 

As  to  considerations  binding  in 
conscience  only ;  see  Lee  v.  Mug* 
geridge,  5  Taunt.  36.  March  v. 
Culpepper,  3  Cro.  70.  Lord  Grey's 
case  cited,  1  Leon.  114,  Case,  156. 
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INFORMATION. 

(And  see  ante,  Evidence,  pi.  10} 
15, 13 ;  Libel,  B. ;  Smuoguho,  pi. 
1 ;  Variance,  pi.  1,  46,  70 ;  po»t, 
Practice,  M.  (d). 

When  the  party  appears  upon  a 
summons  upon  an  information  for 
an  offence  against  the  excise,  the 
information  must  be  read  to  him. 
It  is  not  sufficient  that  the  substance 
of  the  charge  is  stated  to  the  de- 
fendant, he  must  have  an  opportu- 
nity of  objecting  to  the  form  of  the 
information.  And  for  this  omis- 
sion the  court  made  absolute  a  rule 
for  a  certiorari  to  remove  a  convic- 
tion of  selling  cyder  without  a  li- 
cence. Rex  v.  Hern,  K.  B.  T.  T. 
1819. 

Walton  for  the  crown,  Manning 
for  the  defendant. 


INSURANCE. 


G.  Warranties. 
G.  (c)  Neutrality. 

A  warranty  to  carry  a  French 
licence,  is  not  satisfied  by  proof  of 
a  licence  bearing  the  signature  of 
Napoleon  and  countersignature  of 
his  minister,  received  by  the  cap- 
tain from  his  owners,  at  Dantzic, 
but  not  shewn  to  have  come  from 
a  French  authority.  Everth  v. 
Tunno,  1  Stark.  508.  Ellenbor- 
ough,C.  J.  1816. 

But  the  papers  ha  vine  been  seiz- 
ed in  a  French  port,  and  detained 
a  month  without  objection,  I  hey 
were  presumed  to  be  genuine.  Ibid. 


INTEREST  OF  MONEY. 

"  II  convient  que  la  loi  fixe  un  in- 
tlret,  mais  c'est  pour  les  oas  seule- 
me  nt  ou  il  est  d&  sans  qu'il  y  ait  eude 


convention  prealable,  comme  lore- 
<ju'  un  jugement  ordonne  la  restitu- 
tion d'une  somme  avec  les  interets. 
II  me  semble  que  ee  taux  doit  etre 
fixe  par  la  loi  au  niveau  des  plus 
bas  interets  payes  dans  la  societe, 
parceque  le  taux  le  plus  bas  est  ce- 
lui  des  emplois  les  plus  s&rs.  Or 
la  justice  peut  bien  vouloir  que  le 
detenteur  d'un  capital  le  rende,  et 
me  me  avec  les  interets;  mais  pour 
qu'il  le  rende,  il  faut  qu'elle  le  sup- 
pose encore  entre  ses  mains,  et  elle 
me  peut  le  supposer  entreses  mains 
qu'autant  qu'il  1'  a  fait  valoir  de  la 
maniere  la  moins  hasardeuse,  et 
par  consequent  qu'il  en  a  retire  les 
plus  bas  de  tous  les  interets."  J. 
B.  Say,  Traite  de  l'£conomie  Po- 
litique Livre,  11.  c  8.  s.  1.  2d  vol. 
p.  Ill,  2d  edition,  1814,  (p.  122,  3d 
edition,  1817.)  But  with  unfeign- 
ed deference  to  the  opinion  of  the 
author  of  this  most  luminous  and 
masterly  publication,  it  is  at  least 
questionable  whether  the  creditor 
ought  not  to  recover  according  to 
the  inconvenience  which  he  has 
sustained  in  being  deprived  of  the 
use  of  his  capital,  without  reference 
to  the  advantage  reaped  by  the  de- 
taining debtor.  The  reasoning  of 
Say  is,  however,  in  some  degree, 
still  applicable.  For  should  the 
creditor  urge  that  he  could  have 
obtained  more  than  the  lowest  rate 
of  iuterest,  the  answer  would  be, 
the  means  resorted  to  for  the  pur- 
pose of  increasing  that  interest, 
might,  according  to  the  above  prin- 
ciples, have  involved  the  loss  of  the 
principal. 

The  present  observations  are  Of- 
fered merely  for  the  purpose  of 
Eointing  out  the  confusion  which 
as  arisen  and  still  exists,  in  conse- 
quence of  not  attending  to  the  orig- 
inal signification  of  the  words  in- 
terest and  usury ;  between  which 
the  true  distinction  mi  r;s  to  ho  this : 
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JUSTICES  OP 


— The  latter  is  a  compensation 
paid  for  the  advantage  which  a 
party  derives  or  is  supposed  to  de- 
rive from  the  use  or  the  capital 
which  he  hires  ;  whilst  the  former 
is  an  indemnity  claimed  by  the 
lender  or  other  creditor,  for  the 
loss  and  inconvenience  which  he 
sustains.  It  is  obvious  that  this 
definition  has  nothing  to  do  with 
the  modern  legal  notion  of  usury 
and  interest,  according  to  which  the 
exaction  of  6  per  cent,  by  a  lender 
who  has  sacrificed  as  much  in  order 
to  enable  him  to  make  the  advance, 
though  he  receives  strictly  quidsud 
interest,  is  called  usury,  while  5 
per  cent,  reserved  by  a  person 
whose  money  would  otherwise 
produce  less,  or  perhaps  be  unem- 
ployed is  legal  interest.  Without 
attending  to  this  natural  distinction 
however,  it  seems  impossible  to  de- 
cide the  auestion,  or  even  to  un- 
derstand the  argument  as  to  the 
lawfulness  in  foro  conscientiae  of 
exacting  usury  in  respect  of  capi- 
tals advanced  not  for  the  purpose 
of  being  employed  reprodoctively 
by  the  borrower,  but  with  a  view 
to  immediate  unproductive  con- 
sumption. 

The  civilians  and  canonists,  who 
assert  the  unlawfulness  of  usury 
under  any  circumstances  appear 
to  labour  under  another  mistake. 
They  consider  a  loan  of  money 
as  the  loan  of  a  thing  which  is 
intended  to  be  consumed  by  the 
borrower  in  all  cases,  inasmuch 
as  he  can  derive  no  benefit  from 
the  sum  advanced  if  he  retain  it  in 
specie.  The  fallacy  seems  to  arise 
from  not  considering  that  where 
money  is  advanced  for  the  purpose 
of  being  employed  in  trade,  manu- 
factures, or  agriculture,  the  coin  or 
notes  paid  by  the  lender  are  mere- 
ly the  medium  of  transferring  to 
the  borrower  a  certain  portion  of 


PEACE.— LEGACY. 

the  lender's  capital,  which,  though 
it  is  seen  only  momentarily  under 
the  form  of  money,  continues  to  ex- 
ist under  different  shapes  during 
the  loan,  and  until  it  is  restored  to 
the  lender  with  the  stipulated  pro* 
portion  of  its  accretions  in  the  pecu- 
niary form  in  which  it  was  advan- 
ced. 


JUSTICES  OF  THE  PEACE. 

A.  Their  authority. 

Scmble,  that  a  magistrate  has  the 
power  of  apprehending  and  of  re- 
quiring ban  of  a  libeller,  and  for 
want  of  it  of  committing  him.  Butt 
v.  Conant,  KnU  1  Gow,  84.  Dal- 
las, J.  1819. 

Upon  a  special  verdict,  judgment 
was  given  tor  the  defendant  1 B. 
<fr  B.  548. 

SembU,  that  notwithstanding  the 
stat.  31  Geo.  3.  c.  46.  s.  5.  a  secre- 
tary of  state  has  the  power  of  pre- 
venting those  magistrates  who  are 
not  visiting  magistrates  from  hav- 
ing access  to  state  prisoners.  Rex 
v.  Eaststaff.  t  Gow,  138.  Park,  J. 
Reading,  1 81 8. 


LEGACY. 


A.  bequeathes  to  B.  1 2001.  and 
appoints  C.  executor  of  her  will.  C. 
has  sufficient  assets,  but  does  not 
pay  the  legacy  to  B.  C.  afterwards 
makes  bis  will,  by  which  he  be- 
queaths to  B.  an  annuity  of  7001/ 
and  expresses  it  to  be  u  in  satisfac- 
tion of  the  debt  or  sum  of  1500). 
but  which  annuity  B.  does  not  ac- 
cept. Held  that  the  1 5001.  is  mon- 
ey had  and  received  to  the  use  of 
B.,  and  may  be  recovered  in  that 
form  of  action.  Ann  Gorton  and 
another,  executrix  and  executor, 
&c.  v.  Thomos  Dyson  and  another, 


LIBEL.— LIMITATION  OF  ACTIONS, 
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Executors,  &c.     1  Gow,  78.    Dal- 
las, C.  J.  1319. 

And  the  court  refused  a  rule  for 
a  new  trial  on  this  point,  1  B.  &  B. 
219. 


LIBEL. 


V 


A.  Civil  action. 
A.  (a)  In  wtiat  cases  maintainable. 

Every  unauthorised  publication 
to  the  detriment  of  another,  is,  in 
point  of  law,  malicious.  Brown  v. 
Croorae,  5  Stark.  297,  301.  El- 
lenborough, C.  J.  1817. 

Consequently,  an  advertisement, 
reflecting  on  the  plaintiff's  charac- 
ter ;  though  inserted  for  the  pur- 
pose of  calling  his  creditors  togeth- 
er for  a  legitimate  purpose  ;  provid- 
ed the  object  could  have  been  ac- 
complished without  such  a  publi- 
cation, or  in  more  guarded  lan- 
guage.    Ibid* 

And  see  ante,  Lmbl,  pi.  10,  43- 
4-6. 

A  paragraph  in  one  newspaper 
charging  another  with  fraud,  is  ac- 
tionable. Stuart  v.  Lovell,  1  Stark* 
93.     Ellen  borough,  C.  J.  1 8 1 7. 

A  defendant  is  not  responsible  for  tor  to  break  the  peace.  Ibid. 
a  libellous  letter  written  by  one 
who  is  in  the  habit  of  writing  his 
letters  of  business,  without  proof  of 
his  having  adopted  the  libel.  Har-. 
ding  v.  Greening,  Holt.  531.  Gibbs, 
C.J.  1817. 

And  the  court  discharged  a  rule 
for  setting  aside  nonsuit,  1  Moore, 
477. 


And  see  Lord  Northampton's 
case,  1  i  Co.  Rep.  1 33 ;  Maitland 
v.  Goldney,  5  East,  126. 

Upon  the  general  issue,  the  plain- 

iffcannot  give  evidence  to  disprove 

the  truth  of  the  libel.  Stuart  v.  Lo- 

ell,  5  Stark.  93.     Ellenborough, 

J.  1817. 

But  in  another  case  it  was  said, 
that  such  evidence,  though  clearly 
admissible,  would  give  liberty  to 
the  defendant  to  show  the  libel  to 
be  true.  Brown  v.  Croome,  5 
Stark.  597.  Ellenborough,  C.  J. 
1817. 

Nor  can  he  produce  other  libels 
to  show  the  quo  animo,  unless  the 
intention  is  equivocal.  Stuart  v. 
Lovell,  ubi  supra. 

B.  Criminal  prosecution. 
B.  (d)  Evidence. 

An  allegation  that  a  letter  was 
written  with  intent  to  injure  the 
prosecutor  in  his  profession  cannot 
be  supported  if  the  letter  were  sent 
only  to  the  prosecutor.  Rex  v. 
Wegener,  1  Stark.  543.  Abbott, 
J.  1817. 

The  charge  should  have  been  of 
an  intention  to  excite  the  prosecu- 


A.  (c)  Evidence.  "• 

It  is  no  defence  that  the  particu- 
lar facts  charged  were  communica- 
ted to  the  defendant  by  a  third 
•person.  Mills  and  Wife  v.  Spen- 
cer and  Wife,  Holt.  533.  Gibbs, 
C.  J.  1817. 
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LIMITATION  OF  ACTIONS. 


A.  In  assumpsit. 

A.  (a)  From  what  time  to  be  computed. 

Quaere,  whether  there  is  any 
limitation  to  an  action  for  contri- 
bution against  a  co-obligor;  sec 
Brooke  upon  Stat  Lim.  15.  cited 
CD.  Temps.  611. 

A.  (d)  Where  wooed. 

A  bare  acknowledgment  of  the 
debt  is  not  sufficient.  Lara  v.  Bird, 
Peake's  Evidence,  197, 1791. 
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•C.  In  ejectment. 
(a)  From  rihat  time  to  be  computed. 
A.  being  lessee  in  remainder, 


expectant  upon  the  determination 
of  a  prior  lease,  dies  intestate. 
Administration  is  not  taken  oujt  un- 
til softer  the  expiration  of  the  first : 
lease.  As  against  a  party  claiming 
under  A.,  the  adverse  possession 
must  be  considered  as  commencing, 
from  the  moment  the  first  leasp  ex- 
pired, and  not  frqni  the  grant  of 
administration.  Fairclaira  v.  Lit- 
tle, Burrough,  J.  Salisbury  Sun> 
mer  Assizes,  1318. 

N.  Where  the  statute  once  be- 
gun to  run,  no  disability  in  a  party 
to  whom  the  right  may  devolve  be- 
fore the  twenty  years  have  elapsed, 
will  impede  the  course  of  the  stat- 
ute ;  4  Taunt  826.  Plowden,  347, 


cause  malice,may  be  implied; but, 
although  express  malice  be  proved, 
some  slight  evidence  of  a  want  of 
probable  cause  must  be  given. 
Turner,  Bart.,  v.  Turner  and  oth- 
ers, 1  Gowt50.  Dallas,  C.  J.  18 » 8. 


NATURALIZATION. 


A.  Distinction  between  Denization  by 
Letters  Patent  and  Naturalization 
by  Parliament. 

In  an  action  depending  in  tie 
French  courts  between  J.  L.  P. 
Brunet  and  a  British  officer  of  high 
rank,  the  question  was,  whether 
Brunet,  by  accepting  letters  of  de- 
nization in  England,  (though  he  had 
since  retarned  to  France,)  had  so 
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far  lost  the  rights  of  a  French  citi- 
370  $  f  T.  R.  3fK),  306,  n.  ;  6  East*  I  zen  as  to  be  incapable  of  suing  a 

foreigner  upon  a  cause  of  action  a- 
rising  out  of  France. 

The  Code  Civil  contains  the  fol- 
lowing provision  (a,  :— 

"La  qualite  de  Francais  se  per- 
dra,  1,  par  la  naturalisation  acquise 
en  ppys.etranger ;  %  par  l'acccp- 
tation  non  autorisee  par  le  roi  de 
fonctions  publiques  conferees  par 
un^gouveirnemeht  etranger ;  3  enfio 
par  tout  etetblissemcnt  fait  en  pays 
etrangcr  san&  espirit  de  retour. 

aLes  etablissemensde  commerce 
ne  ppurront  jamais  etre  consideres 
comme  ayant  ete  faits  sans  esprit 
de  retour." 

Uppn  the  construction  of  this 
clause,  the  Cour  de  Cassation  de- 
cided that  the  letters  of  denization 
did  not  amount  to  a  u  naturalisa- 


D.  ASSI0NMEK?  OF  COPYRIGHT* 

The  acquiescence  of  the  author 
in  the  publication  of  the  work  is 
not  eviaencc  of  an  assignment  tp 
the  purchaser.  Latour  v.  Bland 
and  another,.  5  Stark.  385.  Ab- 
bott, J.  1818. 

Nor  a  receipt  given  by  the  au- 
thor for  money  paid  to  him  as  the 
price  of  his  copyright.     Ibid. 


MISDEMEANOR. 


A.  What  shall  be. 
A.  (a)  Conspiracy. 


tion  acquise  en  pays    etranger. 
The  court  considered  the  denisa- 


To  support  an  action  for  a  con-, 
spiracy  in  issuing  a  commission  of 
lupacy,  malice  and  a  want  of  prob- 
able cause  must  be  proved.    On   from  England  stating,  that'no "  oat- 
proof  of  a  total  want  of  probable   unitization"  could  be  obtained  in 

(»)  Art  17. 


tion  as  an  imperfect  and  incipient 
naturalization,  founding  their  lodg- 
ment upon  an   opinion  produced 
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that  country  without  an  act  of  par- 
liament. 

The  importance  of  the  question 
will,  it  is  presumed,  excuse  the  in- 
troduction of  the  following  obser- 
vations. 

The  word  "  denizen,"  in  its  pro- 
per and  original  sense,  served  to 
distinguish  the  persons  born  with- 
in the  allegiance  of  the  King  of 
England  from  foreigners.  Some- 
times, though  less  frequently,  it  was 
applied  to  the  natives  of  a  borough 
&c.  possessing  certain  privileged 
and  franchises  from  which  stran- 
gers, though  English  subjects,  were 
excluded. 

The  word  denization  signifies  a 
grant  of  the  quality  of  natural  sub- 
ject, which,  by  the  laws  of  Eng- 
and,  the  king  alone  has  the  right 
to  confer. 

It  is  true,  that  in  a  more  modem 
and  less  proper  sense,  the  word 
"  denizen"  has  been  used  to  desig- 
nate a  foreigner  who  has  become 
a  subject  by  letters  of  denization  ; 
in  which  latter  sense,  the  word  de- 
nizen is  novf  used  in  common  lan- 
guage and  in  acts  of  parliament. 
In  ordinary  conversation,  the  word 
44  denizen,"  in  its  proper  significa- 
tion, is  become  obsolete,  if  that 
term  can  be  applied  to  a  word, 
which,  in  ordinary  conversation, 
occuring  in  England,  was  at  no 
period  likely  to  suggest  itself  to  the 
mind  of  the  speaker. 

By  obtaining  letters  of  denization 
the  foreigner  acquires  the  rights  of 
one  who  is  born  a  subject,  and 
contracts  the  same  obligations.  But 
the  King  of  England  has  not  the 

Cower  of  eranting  to  any  even  of 
is  own  subjects,  privileges  which 
would  prejudice  the  rights  of  other 
subjects.  Letters  patent  of  deni- 
zation, therefore,  cannot  possess  a 
retrospective  operation,  or  disturb 
any  rights  already  vested  in  third 


persons.  On  this  account,  Brooke, 
C.  J.  says  u  Ndta  prb  lege  anno. 
36  H.  8;  that  if  a  foreigner  come  to 
England  and  bring  hii  sbti  vfrith 
him,  who  was  bornoeybnd  the  sea} 
and'  is  an  alien  as  is  his  father; 
there  the  king  cannot,  by  hi*  let- 
ters patent,  make  the  son  heir  to 
his  father  nor  to  any  one  else,  for 
he  cannot  alter  the  laws  by  his  tetters 
patent,  nor  iri  any  way  except  by 
parliament,ybr  he  cannot  disinherit 
the  right  heir  nor  disappoint  tht  lord 
of  his  wcfte«/."(a) 

tVhere  such  a  retrospective  op- 
eration is  desired  it  is  necessary  to 
apply  to  parliament,  who,  in  natur- 
alizing a  foreigner,  must  be  consid- 
ered not  as  administering  the  law 
but  as  dispensing  with  it,  or  rather 
as  making  a  new  law  pro  hac  vice- 
Besides  which,  as  every  act  of  par- 
liament is  presumed  to  include  tbe: 
consent  of  the  whole  nation,  those 
who  would  have  inherited  or  who 
might  have  entered  pro  defectu 
heeredis  if  the  naturalization  had 
not  been  effected,  are  not  at  liberty 
to  consider  themselves  aggrieved 
even  by  the  operation  of  a  law 
which  places  the  party  in  the  same 
situation  as  if  he  had  been  actually 
born  in  this  country.  This  induc- 
ed the  Court  of  C.  P.  to  declare, 
u  that  an  act  of  naturalization  is  not 
to  be  extended  by  equity,  since  it 
carries  with  it  somewhat  of  injus- 
tice, inasmuch  as  it  may.  have  the 
effect  of  disinheriting  natural  sub- 
jects;" And  the  Chief  Justice,  Sir 
O.  Bridgman,  added,  "  that  such  a 
kind  of  naturalization  i6  contrary  to 
the  systems  of  other  states  in 
Prance,  where  those  who  are  nat- 
uralized cannot  enjoy  the  same 
privileges,  (b) 

(a)  Bro.  Abr.  tit.  Deni«*n  et  Alien,  pi.  9. 

(b)  CoHittgwood  v.  Pay*  I  SiJ.  197.  lu  Out 
ea&eit  was  decided,  that  even  an  act  of  parlia- 
ment tffti  not  co  etfenuve  in  its  operation,  with 
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The  distinction  between  natural- 
ization by  act  of  parliament  and 
denization  by  letters  patent  is  ex- 
pressed in  a  few  words  in  an  argu- 
ment in  Carter,  1 C9.  tt  Naturaliza- 
tion is  an  adoption,  by  means  of 
which  a  foreigner  acquires,  by 
right  of  birth,  all  which  an  English- 
man can  claim.  Naturalization  acts 
from  the  time  of  birth ;  but  deniza- 
tion does  not  begin  to  be  in  force 
except  from  the  date  of  the  letters 
patent." 

In  another  case  it  is  said,  that 
"naturalization  is  always  made  in 
parliament  and  is  perpetual,  for  if 
a  man  be  naturalized  for  one  hour 
he  is  so  for  ever."  c) 

it  would  indeed  be  a  contradic- 
tion to  maintain  that  naturalization 
by  act  of  parliament  has  reference 
to  the  moment  of  the  party's  birth, 
and  yet  that  it  can  be  limited  to  a 
single  hour.  On  the  same  princi- 
ple, a  release  given  by  a  creditor 
to  his  debtor  is  absolute,  even 
though  it  purport  to  be  available 
only  for  a  limited  period,  or  to  be 
on  condition. 

But,  as  letters  of  denization  do 
not  proceed  upon  this  fiction  of 
making  a  person  a  subject  fronl  the 
time  of  his  birth,  they  are  capable 
of  admitting  restrictions  ;  ana,  it  is 
possible  to  imagine  such  restrictions 
to  be  imposed  upon  the  grant  as  to 
confer  only  in  an  incomplete  man- 
ner, the  quality  of  a  British  sub- 
ject. But  though  such  a  case  may 
be  supposed,  it  does  not  appear  ev- 
er in  fact  to  have  existed. 

It  is  required  by  statute  (32  H. 
8.  cap.  16.  s.  7.)  that  in  all  letters 
patent  of  denization  a  clause  be  in- 

actual  birth ;  since  the  former, before  the  union, 
only  made  the  party  a  natural  aubjt  ct  in  that 
•Ute,(c  £.  in  Ireland)  in  which  the  act  passed, 
leavi'.or  him  an  alien  hi  the  other  two.  (England 
and  Scotland.) 

(*)  Uodi^ey  v.  Diion,  t  RoUe't  Rep.  95.  Cro. 


serted,  importing  that  they  shall  be 
void,  if  the  party  engages  in  any 
unlawful  trade,  or  does  not  obey 
the  laws  of  the  realm.  But  this 
appears  to  be  merely  in  lerrorem, 
*  If  an  alien  be  made  a  dt-nizen, 
and  the  letters  of  denization  have  a 
proviso,  (as  is  usual  in  such  char- 
ters) that  the  denizen  shall  do  his 
liege  homage,  and  that  he  shall  be 
obedient  and  observe  the  laws  of 
the  realm,  this  proviso  does  not  a- 
mount  to  a  condition,  for,  although 
he  never  does  homage,  and  does 
not  obey  the  laws,  this  shall  not 
make  the  denization  void,  for  if  he 
does  not  observe  the  laws  he  shall 
suffer  the  penalties  which  they  im- 
pose."(d) 

Denization,  therefore,  appears  to 
be  a  perfect  prospe dive  naturaliza- 
tion. The  only  difficulty  in  the 
question  seems  to  arise  from  the  pe- 
culiar mode  in  which  the  latter 
word  is  used  in  English  jurispru- 
dence. The  English  constitution 
has  always  regarded  the  power  of 
adopting  new  members  into  the 
state  as  an  inalienable  prerogative 
of  the  crown  ;  and,  strictly  speak- 
ing, the  exercise  of  this  right  by  the 
king  a]pne  by  his  letters  patent  of 
denization  is  the  only  mode  of  a- 
doption  which  the  law  recognizes. 
Wnen  a  man  is  naturalized  by  act 
of  parliament,  in  addition  to  that 
denization  which  the  king  confers 
at  the  moment  the  royal  assent  is 
given  to  the  bill,  he  obtains  some 
collateral  advantages  by  a  new 
law  made  pro  re  nata,  to  which, 
under  the  existing  laws,  he  could 
not  thro9  any  means  attain.  These 
advantages  thus  gained  emanate 
from  the  same  authority,  which,  by 
a  similar  though  less  usual  exercise 
of  its  power,  may  declare  the  city 

.      (il)  1  Boll.  Abr.  195.    Pasch.  S  Jac  in  Sea* 
curk/fr  Vertelinc  Munnin&'g  case. 
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of  Quebec  to  be  part  of  the  county 
of  Middlesex. 

A  person  who  has  obtained  let- 
ters of  denization  has  at  all  times 
been  considered  as  enjoying  the 
same  rights,  privileges,  and  immu- 
nities, and  as  contracting  the  same 
obligations  as  a  natural  born, sub- 
ject.^) 

OFFICER, 


6.  Authority. 

A  person  convicted  of  a  crime 
by  a  court  of  competent  jurisdiction 
is  sentenced  to  pay  a  fine,  and  is 
committed  in  execution  until  that 
fine  be  paid.  Although  the  officer 
to  whose  custody  he  is  committed 
voluntarily  permit  him  to  escape 
before  payment  of  the  fine,  yet  it  is 
afterwards  his  bounden  duty  to  re- 
take him.  Butt  v.  Jones,  Esq*,  1 
Gow,  99.     Dallas,  C.  J. 

C.  Privileges. 

C.  (a)  As  defendants. 

A  gaoler  receiving  and  detaining 
a  person  under  the  warrant  of  a 
magistrate,  is  intitled  to  the  protec- 
tion of  the  M  Geo.  5.  c.  44. ;-  and, 
therefore,  ofr  producing  and  prov 
ing  the  warrant  under  which  the 
detention  was  made,  it  is  immateri- 
al whether  or  not  the  magistrate 
had  jurisdiction  to  grant  it.  Butt 
v.  Newman,  1  Gow,  97.  Dallas, 
J.  1819. 


PARTNERS. 


A.  What  shall  be  a  partnership. 

A.  (b)  With  respect  to  strangers* 

Si  margarita  tibi  vendenda  dedera, 

ut,  si  ea  decern  vendidisses,  redderts 

mihi  decern ;  si  pluris,  quod  exctd't 

(r)  Thus  in  .Nichols  v.  Nichols,  Plovdcn,  4*i 


tu  habere*:  mihi  videtur,  si  animo 
contrahendi  socutatis  id  actum  sity 
pro  socio  esse  actionem;  si  minus j 
prozscriptis  verbis  ;  Dig.  17,  2,  44. 
In  this  passage  the  animus  contra- 
hendi locietatis  appears  to  be  oppo- 
sed by  Ulpian  merely  to  a  volunta- 
ry pft  of  the  contingent  profit, 
made  without  reference  to  any 
beneficial  exertions  on  the  part  of 
the  person  effecting  the  sale ;  see, 
Pothier,  TraittduContrat  de  Societt 


3,  it  is  laid ,  « the  Lord  Dyer  eited  a  ease  which 
he  said  was  in  Frowiek's  reading,  and  waa  Chut : 
— A  roan  makes  a  lease  for  years,  of  land,  to  an 
alien,  upon  condition  that  if  the  alien  pays  to 
the  lessor  sach  a  sum  of  money  during  the 
lease,  then  he  shall  have  thf»fce,  *nd  afterwards 
the  king  makes  him  a  denizm,  and  after  that 
he  pays  the  raonex ,  and  all  this  matter  is  after*' 
wards  found  by  office,  in  this  ease,  he  said,  that 
Frowick  was  of  opinion,  that  the  kin:  should 
have  the  fee.  But,  (with  submission)  says  this 
very  learned  reporter,  it  seems  to  me  Uiat  the 
law  is  not  so;,  for,  when  the  condition  was,  that 
upon  the  payment  he  should  have  the  fee,  the 
fee  shall  not  vest  until  the  payment ;  for,  al- 
though the  condition  shall  have  relation  to  the 
liver)*  for  the  avoiding  of  incumbrances,  yet,  as 
to  the  vesting  of  the  lee  it  should  only  have  re 
lation  to  the  time  of  the  payment;  for  the  con- 
dition'was,  that  if  he  paid  the  money,  then  he 
should  have  the  fee,  ant!  he  eoutd  noi  have  the 
fee  before ;  and  then,  when  the  tee  vested  in 
him,  he  was  a  natural  subject  ami  had  capacity 
to  take  as  a  subject.  So  that  the  time  when 
the  condition  was  made,  is  not  so  much  to  be 
regarded  as  the  time  when  die  fee  vests,  and 
when  it  vested  in  that  case,  the  lessee  was  ca- 
pable as  a  subject. " 
By  45(ieo>  .1.  cap.  155.  sect.  '21.  alien?,  who 

f  are  the  domestic  servants  of  natural  born  sui  - 
jests,  denizens,  and  persons  natunriized,Hrc  ex- 
empted from  the  operation  of  the  AUeu  Act«au0\ 
the  36th  s-etiooinlike  manner  classes  denizens 
with  natural  born  subjects  and  persons  natural- 
ized, placing  them  as  before  in  the  middle. 

The  registry  acta  require  the  |>arty  applying* 
for  a  register  to  swear  that  he  is  bona  fide  a  sub- 
ject of  Great  Britain.  The  form  of  the  oath 
then  goes  on  to  negative  Uiat  the  party  luis  uk- 
en  theoath  of  allegiance  ton  foreign  nUuVt  or,  if 
lie  has  taken  such  oath,  to  state  tkit  he  h  since 
become  a  subject  by  letters  of  denization,  or  by 

)  naturalization  by  act  of  parliament.  1  bus  a 
denizen  who  has  taken  the  oath  of  aPegbace  to 
a  foreign  power  must  swear  that  he  has  since 
become  a  subject  by  denization,  but  as  nothing 
is  said  respecting  denizens  who  lutve  not  taken 
such  oatli.it  follows  that  they  must  swear  aim- 
ply  that  they  are  bona  fide  subjects.  If  this 
were  not  so,  denizens  who  had  taken  the  oath 
of  allegiance  to  a  foreign  power,  would  be  plac- 
ed ou  a  better  footing  tluui  tl»os>c  who  luid  no:. 
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chap.  1.  sect.  3.  man.  13.  A  dis- 
tinction of  a  nearly  similar  nature 
is  made  by  Julian;  Dig.  17,  1,  52. 
In  the  case  of  Benjamin  v.  Porte- 
us,  2  H.  Bla.  591,  the  broker,  who 
was  to  keep  for  himself  whatever 
he  could  get  beyond  a  certain 
price,  as  a  reward  for  his  trouble, 
was,however,considered  by  Heath, 
J.  and  Rookc,  J.  against  the  opin- 
ion of  Eyre,  C.  J.  as  a  competent 
witness  for  his  employer.  And  see 
ante,  Appendix,  Bankrupt,  C. 

B.   Act  of  co-partners,  in  what 

CASES   BINDING* 

A  pledge  by  one  partner  of  part- 
nership property  will  bind  bis  co- 
partners, although  the  pledge  is 
made  without  their  privity  and 
consent,  provided  the  pledgee  had 
no  notice  that  the  property  was 
joint  property,  and  there  oe  no 
fraud  in  the  transaction.  Raba 
and  Robles  v.  Ryland  and  anoth- 
er, 1  Gow,  135.  Dallas,  C.  J. 
1819. 


PRACTICE. 


PEERAGE. 

See  ante,  Practice,  pi.  78. 


A.  Pleaded  in  abatement. 

See  Wade  v.  Birmingham,  post, 
Appendix,  Practice,  H. 

And  see  19  Ass,  pi.  14.;  Co. 
Litt.  16  b. ;  1  Tho.  Co.  Litt.  250. ; 
7  Co.  Rep.  15.;  9  Co.  Rep.  31  a, 
<9  a. ;  Sir  Richard  Verney's  case, 
S  cinner,  432.  The  King  and  the 
Earl  of  Banbury,  Skinner,  517. 


E.  Notices. 

E.  (c)   Effect  of  notice  to  product 

papers. 

After  a  notice  to  produce  a  lease 
and  a  nonsuit  on  the  trial  of  the 
cause,  the  defendant  assigns  the 
lease  without  the  privity  of  his  at- 
torney on  record.  A  second  ac- 
tion is  afterwards  brought,  and  an- 
other notice  to  produce  the  lease 
is  served  upon  the  attorney,  who 
informs  the  person  serving  the  no- 
tice that  the  lease  had  been  assign- 
ed, and  that  the  assignment  was 
made  without  his  privity.  The 
plaintiff  being  acquainted  with  the 
place  of  the  defendant's  residence: 
held,  that  it  was  incumbent  upon 
him  to  have  inquired  of  the  de- 
fendant, in  whose  possession  the 
lease  was,  in  order  to  render  sec- 
ondary evidence  of  its  contents 
admissible.  Knight  v.  Martin,  1 
Gow,  103.     Dallas,  C.  J.  1  19. 

Semblt,  that  where  the  plaintiff 
serves  the  defendant  with  notice  to 
produce  an  instrument  in  his  pos- 
session under  which  both  parties 
claim  the  same  interest,  it  is  not 
necessary  for  the  plaintiff  to  prove 
the  execution  of  the  instrument  by 
the  testimony  of  the  subscribing 
witness :  aliter,  where  their  inter- 
ests are  adverse.  Knight  v.  Mar* 
tin,  1  Gow,  26.  Dallas,  C.  J.  1818. 

And  see  ante,  Practice,  pi.  44, 
46.  Pearce  v.  Hooper,  3  Taunt. 
60. 

H.  Putting  off  triai» 

In  Iremonger  v.  Hunt,  coram 
Wood,B.  Winchester  Lent  Assi- 
zes, 1-810,  the  defendant  moved  to 
put  off  the  trial  on  an  affidavit  made 
by  himself,  stating,  that  the  action 
was  brought  for  a  trespass,  in  sport- 
ing over  land  in  the  possession  oftht 
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plaintiff,  that  the  defendant  had  a 
clear  right  of  sporting  there,  that 
A,  B.,  a  material  witness  to  estab- 
lish such  right,  was  unavoidably 
absent,  having  been  subpoenaed  to 
attend  the  trial  of  the  defendant 
and  others,  for  a  conspiracy  at  the 
York  assizes,  and  that  the  defend- 
ant had  pleaded  the  general  issue 
only.  The  application  was  refus- 
ed, on  the  ground  that  the  evidence 
of  A.  B.  could  not  be  material  on 
the  issue  joined,  and  that  the  ne- 
cessity of  attending  at  York,  where 
the  business  woula  not  commence 
till  Monday,  the  13th,  the  commis- 
sion day  being  on  Saturday,  the 
1 1  th,  was  not  a  sufficient  excuse 
for  the  absence  of  a  witness  from 
Winchester,  where  the  commission 
day  was  the  28th  February. 

If  a  plaintiff  means  to  use  a  coun- 
ter affidavit,  he  must  produce  it 
before  he  shews  cause.    Ibid. 

To  an  action  brought  by  the  ex- 
ecutors of  the  recoveree  of  an  Irish 
judgment,.-  the  defendant  pleaded 
in  abatement.  "And  Edward  Bir- 
mingham, Lord  Birmingham,  Bar- 
or  of  Athenry,  in  Ireland,  against 
whom  the  plaintiffs  have  issued 
their  original  writ  by  the  name 
and  addition  of  E.  B.  Esq.,  in  his 
own  proper  pcrson,comes  and  says, 
that  the  saia  baron  sued  as  afore- 
said, before  and  at,  the  time  of  the 
issuing  out  of  this  original  writ  in 
this  cause  was  and  still  is  Baron  of 
Athenry,  in  Ireland  aforesaid.  And 
this  the  said  baron  sued  as  afore- 
said is  ready  to  verify.  Where- 
fore he  prays  judgment  of  the  said 
writ,  and  that  the  same  may  be 
quashed,  &c." 

Replication.  Cassari  rum.  u  Be- 
cau$e  they  say  that  the  said  de- 
fendant, at  the  time  of  the  issuing 
out  of  the  said  original  writ  was 
not  Baron  of  Athenry,  as  the  said 
defendant  has  above  in  his  9aid 


plea  alleged.  And  this  the  said 
plaintiffs  pray  may  be  inquired  of 
by  the  country,  &c.w 

The  paper  book  was  delivered 
on  5th  Feb.  1830,  with  notice  of 
trial  at  the  K.  B.  Sittings  at  West- 
minster after  Hilary  Term.  On 
the  9th,  Chitty  obtained  a  rule  to 
shew  cause  why  the  trial  should 
not  be  postponed  till  the  sittings  af- 
ter Easter  Term.  This  was  mov 
ed  for  on  an  affidavit  made  by  the 
defendant  and  his  attorney,  H.  Se- 
tree.  The  defendant  states,  that 
in  order  to  establish  his  defence, 
it  will,  as  he  is  advised,  <frc.  «and 
verily  believes,  be  necessary  to 
bring  witnesses  from  Ireland,  and 
obtain  much  evidence  from  public 
records,  parish  registers,  ana  oth- 
er documents  there,  without  whioh 
he  is  advised,  &o.  that  he  cannot 
safely  proceed  to  the  trial  of  this 
cause,  especially  as  this  deponent 
is  advised,  &c.  that  he  cannot  safe* 
ly  proceed  to  trial  without  the  tes- 
timony of  Sir  William  Betham, 
Knt.,  Ulster  King  at  Arms,  and 
principal  Herald  of  all  Ireland,  and 
Deputy  Keeper  of  the  Records  in 
Birmingham  towr,  who  is  now  in 
Ireland,  and  cannot,  as  this  depo- 
nent verily  believes,  consistently 
with  his  the  said  Sir  W.  B.'s  offi- 
cial duties,  at  this  time  come  to 
England,  nor  can  this  deponent 
safely  proceed  to  trial  without  the 
production  by  the  said  Sir  W.  B., 
of  certain  national  records,  kept  in 
the  said  Birmingham  towr,  in  the 
castle  of  Dublin,  which  records 
will  not,  as  this  deponent  is  infor- 
med and  believes,  be  intrusted  to 
the  care  of  any  other  person  than 
the  said  Sir  W.  B.  That  be  pur- 
poses to  leave  London  to-morrow, 
and  to  proceed  forthwith  to  Ire- 
land, for  the  purpose  of  collecting 
the  needful  evidence  in  support  of 
his  defence,  but  that  itwul  noti>e 
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possible  to  be  prepared  for  trial  at 
the  time  for  which  notice  of  trial 
has  been  given.  That  he  expects, 
&c.  he  shall  be  able  to  obtain  the 
attendance  of  the  said  Sir  W.  B. 
and  the  production  of  the  said  doc- 
uments and  other  necessary  evi- 
dence for  the  trial  of  this  cause  for 
the  sittings  after  next  Easter  Term." 
The  deposition  of  Setree  merely 
stated,  the  delivery  of  the  paper 
book  with  notice  of  trial. 

On  the  last  day  of  term,  cause 
was  shewn  against  the  rule  by  Man- 
ning, who  urged,  that  the  defend- 
ant, after  suffering  a  judgment  to 
pass  against  him  in  Ireland,  by  the 
name  of  E.'  B.,  Esq.  had  no  right 
to  require  that  the  executors  of  his 
creditors  should  try  a  question  of 
peerage,  and  that  a  party  who  puts 
in  a  plea  in  abatement  should  be 
prepared -to  establish  such  plea, 
and  not  occasion  further  delay  by 
such  an  application  as  the  present. 
He  stated  that  he  had  other  ob- 
jections to  make,  but  was  stopped 
by  the  court,  who,  asked  Chitty 
whether  his  affidavit  stated  that 
the  peerage  had  devolved  on  the 
defendant  subsequently  to  the  judg- 
ment obtained  in  Ireland.  He  ad- 
mitted that  this  was  not  sworn,  but 
stated  from  his  own  knowledge 
that  the  fact  was  so,  and  that,  from 
the  form  of  the  judgment,  it  appear- 
ed to  be  on  a  warrant  of  attorney. 
The  court  then  desired  Chitty  to 
direct  his  argument  to  the  increas- 
ed delay.  On  this  point  he  con- 
tended that  an  application  to  put 
off  a  trial  on  account  of  the  ab- 
sence of  a  material  witness  was  a 
matter  of  course.  The  court,  how- 
ever, said,  that  although  there 
might  be  cases  in  which  it  would 
be  reasonable  to  postpone  the  trial 
of  a  plea  in  abatement,  yet  that  in 
general)  where  a  party  puts  on  the 
•record  a  plea,  unconnected  with 


the  merits,  he  ought  to  be  prepared 
with  the  evidence  to  support  it,  and 
that  the  indulgence  now  prayed 
would  be  contrary  to  the  spirit  of 
the  act  of  parliament  respecting  dil- 
atory pleadings ;  and  discharged 
the  rule  without  costs. 

fc.  Nonsuit* 

But  in  another  case  (see  ante, 
Practice,  pi.  73)  the  court  refused 
to  notice,  at  nisi  prius,  an  objection 
to  an  indictment  appearing  on  the 
record.  Rex  v.  iouter,  2  Stark. 
423.     Abbott,  C.  J.  1818. 

In  Atkins  and  others,  assignees 
of  Tredgold,  v.  Seward  and  others, 
notice  was  given  to  dispute  the  tra- 
ding, the  act  of  bankruptcy,  and  the 
petitioning  creditor's  debt.  At  the 
trial  before  Holroyd,  J.  at  the  Win- 
chester Spring  Assizes,  1819,  the 
trading  and  act  of  bankruptcy  were 
admitted  ;  the  act  of  bankruptcy 
was  contested,  and  upon  an  objec- 
tion to  the  sufficiency  of  the  evi- 
dence on  the  ground  that  it  appear- 
ed doubtful  wnether  the  trader  was 
avoiding  civil  or  criminal  process, 
the  learned  judge  ruled  that  there 
was  evidence  of  an  act  of  bankrupt- 
cy togo*to  the  jury.  The  plaintift 
were  ultimately  non-suited  on  the 
merits.  The  plaintiffs  afterwards 
applied  to  the  learned  judge  at  chair.* 
bers,to  certify  that  the  trading  act  of 
bankruptcy,  and  petitioning  credi- 
tor's debt  were  proved  or'  admit- 
ted at  the  trial.  His  lordship  be- 
ing attended  by  Lawes  for  the  plain- 
tins  and  Manning  for  the  defend- 
ants, the  latter  urged  that  it  could 
not  be  <said,  that  an  act  of  bank- 
ruptcy had  been  proved  as  it  had 
been  ruled,  not  that  the  evidence 
was  sufficient  to  establish  the  fact, 
but  that  there  was  something  upon 
which  the  jury  might  exercise  their 
discretion.  He  also  objected  that 
the  statute  speaks  only  ol  verdicts  w 
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the  one  side  or,  the  oth$r,  and  that 
consequently,  here  a  judge  has  no 
power  to  certify.  As  to  the  last  ob- 
jection,'the  lear  ned  judge  said  wh- 
at quantum;  and,  having  taken  time 
tq  consider  the  first  point  and  refer 
tq  hisnptcs,  his  lordship  granted  a 
certificate;  upon  the  taxation  of 
costs,  the  defendants'  agent  stated 
the  second  objection*  which  had 
been  taken,  and  the  prothonotaries 
disallowed  the  costs  of  the  proof. 
In  the  ensuing  term,  the  court  of 
C.  P.  refused  to  grant  a  rule  for  re- 
viewing the  taxation*    See  16*& 

4  - 

AL  Trial. 

,  M.  (d)  Jury. 

An  information  had  been  filed 
against  Goodman  and  another,  for 
importing  foreign  plate  glass,  with- 
out paying  the  duties*  The  cause 
was  called  on  for  trial  at  the  sit* 
tings  after  Hilary  Term,  1 820,  be- 
fore the  chief  baron  and  a  special 
jury,  bjut  went  off  for  default  of  ju- 
rors. In  Easter  Term,  Walton 
ipoved  to  set  aside  the  jury  and 
strike  another  upon  the  following 
affidavit :— "  J.  O.  B.  an  officer  in 
the  service  of  the  customs,  in  the 
port  of  London,  maketh  oath  and 
saitb,  that  he  has  examined,  in  the 
Exchequer  Office,  in  the  Temple, 
the  panel  of  the  jury  named  in  the 
above  cause,  and  that  he  tins  depo- 
nent, the  latter  end  of  March  last, 
and  on  the  beginning  of  this  pres* 
ent  month,  (April,)  made  inquiries 
at  the  stated  residences  of  the  per- 
sons named  in  the  said  panel  as  to 
the  probability  of  their  attendance 
upon  the  trial  pf  this  information  at 
the  sittings  after  the  present  Caster 
Term.  And  this  deopnent  further 
saith,  that  he  was  mformed,  and 
verily  believes,  that  T.  EL,  W.  S., 
J.  B.,  W.  D.>  W.  R,  and  M.  W.,  be- 

$7 


ing  six  of  the  said  jurors,  do  (a)  not 
reside  at  the  respective    places   of 
residence  set  forth  in  the  same  pan- 
el, and  are  not  to    be    found  ex- 
cept M.  W.  who  ,  has  removed  to 
Bristol.    That  R.  M.,   one  of  the 
jurors,  is  in    Scotland,  in  conse- 
quence of  ill  health,  and  his  return 
to  England  uncertain.    That  J.  E.N 
has  been  confined  to  his  house  the 
last  twelve  months  by  ill  health ; 
and  his  son  stated,  that  one  of  the 
barons  of  this  honorable  court  had 
dispensed  with  his  attendance  as  a 
juryman.    That  J.  C. ,  one  of  the 
said  jurors,  stated  himself  to  be  ex- 
empt, (b;  being  an  accountant-gen- 
eral  in  the  Court  of  Chancery. 
That  W;  F.  and  T.  D.  two  of  the 
said  jurors,  stated  that  they  should 
not  be  in  London  in  May  tuxU  That 
J.  R.  and  G.  R.,  two  of  the  said  ju- 
rors, staled  it  was  uncertain  whether 
they  should  be  in  London  in  May 
next.    That  S.  F.  and  W.  T.,  two 
of  the  said  jurors,  reside  as  stated 
in  the  panel,  but  are  generally  in 
the  country,  out  of  the  county  of 
Middlesex." 

Walton  said,  he  was  aware  that 
a  similar  application  had  been  re- 
fused in  The  King  v.  Perry,  5  T. 
R.  453,  but,  in  that  case,  there  was 
an  affidavit  that  the  jurors  were  all 
alive  and  resident  in  the  county.— 
Rule  Nisi. 

On  a  subsequent  day,  Hill  shew- 
ed cause. 

The    affidavit  in  The  King  v. 

Perry  was  not  at  all  relied  upon, 

i  !     L 

!      (a)  Statutum  est  de  et  quod— tempore  turn* 

minitietu*  mfirmi  vel  in  pat  rut  nftn  comtnMV*1- 

•  tet  non  potuintar  in  jttmtis  vel  aunnrihi  Jisasjili 

Westminster,  t  (1*  Edw.  1.)  ear.  .IS.    And  Kl 

Bra.  Abr.  Jurors,  pi:   49  ;  F.  N.  B.    V8&  0*s 

1  ibid.  >6G  d.  »  •  • 

(b)  fy.  Whether  an  office  exeixisabje  ip> 

;  the  ooanty  of  Middlesex  be  an  eiouse  for  not 

i  serfing  on  a  jury ;  since  the  distifaftM  does 

1  not,  aa  in  ooqntrv  causes,  render  it  even  poanV 

We  that  the  trial  should  take  pUoc  out  oi;  thsj 

mmntf.    Ses  F.  N.  0. 147.  A. 


450 


PRACTICE. 


nor  could  it  be,  for  that  case  was 
decided  upon  the  authority  of  The 
King  1.  Franklin,  in  which   it  was 
held  by  the  Attorney-general  him- 
self, that  the  crown  is  not  within 
the  7  &  8  W.  3.  c.  32.,  therefore, 
that  it  could  only  have  a  venire  de ■[ 
novo  where  one  lay  at  common  law,  < 
which,  before  verdict,  was  only  for  j 
some  defect  in  the  original  venire,  J 
or  in  the  return  to  it ;  and  it  is  not 
sworn  that  any  of  the  jurors  were 
non-resident  at  the  time  the  jury 
was  struck. 

The  proper  remedy  in  this  case 
is  challenge,  if  any  parties  attend 
who  are  not  qualified  ;  and  to  an- 
swer challenges  twenty-four  jurors 
are  returned  where  twelve  only  are 
required  ; — add  to  which  talesmen 
are  always  at  hand  to  supply  de- 
ficiencies. In  the  present  case 
there  is  no  ground  for  the  applica- 
tion even  upon  the  crown's  own 
shewing  f  for,  subtracting  the  six 
who  have  changed  their  places  of 
'  residence,  the  two  who  are  i)U 
and  the  one  who  is  exempt,  still 
there  is  a  sufficient  number  remain- 
ing to  form  a  complete  jury ;  for, 
with  respect  to  the  six  who  say 
they  shall  voluntarily  absent  them- 
selves, it  is  not  to  be  endured  that 
anticipated  disobedience  to  a  rule 
of  court  and  the  king's  writ  is  to 
be  given  as  a  reason  why  this 
court  should  change  its  course  of 
proceeding.     Upon  this  point,  the 

3uestion  seems  to  be,  whether 
lese  gentlemen  shall  obey  the 
court  or  the  court  obev  them ;  and 
who  can  say  that  if  the  court 
should  order  another  jury  to  be 
struck,  that  it  will  be  more  con- 
venient for  other  persons  to  attend 
then  for  these.  If  the  private  con- 
.  venience  of-  jurymen  is  to  be 
made  a  ground  for  applications  to  the 
.  court,  it  might  and  would  have  lit- 
tle else  to  do  than  to  attend  to  them. 


If  this  application  is  made  in  the 
fear  of  the  non-attendance  of  jo* 
rors,  the  court  will  remember  that 
parties  have  a  much  better  oppor- 
tunity of  enforcing  the  attendance 
of  jurors  after  a  postponement  for 
default  of  jurors  than  at  any  other 
time,  because  they  may  move  to 
estreat  their  fines,  which  would  en- 
sure a  punctual  attendance  when 
the  case  came  on  again.  • 

Enquiries  like  those  of  the  depo-. 
nent  ought  to  be  discouraged,  be- 
cause they  tend  to  bias  the  minds  of 
the  jurors  in  favor  of  that  party 
which  appears  willing  to  dispense 
with  their  attendance,  and  against 
that  party  which  feels  it  necessary 
to  compel  them  to  do  their  duty. 

Walton,  in  support  of  the  rule. 

It  was  she\yn  by  the  affidavit  in 
support  of  the  rule,  that  it  was  next 
to  impossible  a  jury  could  be  ob- 
tained upon  the  present  venire; 
and  he  was  not  aware  that  the 
7&8W.3.  could  be  used  to  place 
the    crown    in  a  worse  situation 
than  a  subject   would  be  in  un- 
der similar  circumstances.     Such 
an  application  of  that  statute  would, 
in   fact,  have  a  tendency  to  oV 
feat  the  ends  of  justice.      It  had 
been  said,  on  the  other  side,  that 
if  jurors  did  not  obey  the  sum- 
mons of  the  court,  their  fines  might 
be  estreated  ;   but  how  was  thai 
possible  in  the  present  case,  when 
it  was  distinctly  shewn   that  some 
of  the  persons  named  in  the  panel 
did  not  reside  at  the  places  sta- 
ted;— if  then  they  could  not  be 
found  for  the  purpose  of  summons, 
how  could  they  be  got  at  for  (he 
purpose  of  finding  them  for  a  diso- 
bedience to  the  summons.    They 
were,  in  short,  nonentities.    The 
names  appeared  in  the  panel,  but 
there  were  no  persons  answering  to 
those  names;  and  how  could  the 
crown,  consistently  with  a  due  re* 
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gard  tt>  the  ends  of  justice,  be  pre- 
cluded from  the  usual  remedy,  iu 
all  cases  under  such  circumstances, 
between  subject  and  subject 

Richards,  C.  B.  It  is  clear 
that  a  sufficient  number  o  jurors 
cannot  be  brought  into  court  upon 
this  venire,  out  of  which  to  form  a 

i'ury  for  the  trial  of  this  issue.  The 
aw  requires  that  twenty-four  should 
present  themselves,  to  allow  for 
objections  which  may  arise  at  the 
time  to  individual  jurors,  and  the 
affidavit  sets  forth  that  there  are  on- 
ly fifteen  persons  on  the  panel  who 
could  present  themselves,  some  of 
whom  will  be  in  another  part  of  the 
country  at  the  time.  Attorney 
General  v.  Goodman  and  another, 
Exchequer,  E.  T.  1820. 

M.  fe)  Verdict. 
(And  see  post,  N.) 

Where  the  declaration  contaiued 
thirty  counts  on  fifteen  bills  of 
exchange,  the  court  refused  to  com- 
pel the  plaintiff  to  select  the  counts 
on  whicn  to  take  his  verdict.  Fer- 
guson and  others  v.  Clarke,  2 
Stark.  442.     Best,  J.  1818. 

The  court  will  reject  illegal  evi- 
dence, although  both  parties  agree 
to  admit  it.  Shaw  v.  Roberts  and 
others,  2  Stark.  455.  Abbott,  C. 
J.  1818. 

M.  (f)  Counsel* 

Upon  the  trial  of  A.  B.  and  C. 
for  a  conspiracy,  where,  after  the 
case  on  the  part  of  the  prosecution 
is  closed;  C.  only  calls  witnesses 
and  examines  as  to  conversation 
between*  himself  and  A.  The 
counsel  for  the  crown  may  cross- 
examine  such  witnesses  as  to  any 
other  conversation  between  A.  and 
C.  though  the  evidence  chiefly  af- 
fect A.  Rex  v.  Kroehl  and  others, 
2  Stark.  343.    Abbott,  J  1818, 


N.  New  trial. 

(a)  For  defects  apparent  on  the  record. 

Where  on  occount  of  a  defective 
finciing,  a  venire  facias  de  novo  is 
awarded,  whether  the  new  jury  are 
to  inquire  all  de  novo,  or  merely 
the  point  which  was  omitted,  is 
made  a  query  by  the  reporter  in 
M .  1 8.  E.  3  fo.  50.  pi.  56.  But  the 
counsel  who  prayed  the  venire  de 
novo  appear  to  have  considered  it 
as  restricted  to  the  point  omitted. 
This  query  has  been  magnified  in- 
to "semble  that  thev  must  inquire 
all  de  novo,"  2  Rolf.  Abr.  721  ;  21 
Vin.  Abr.  '68.  But  in  M.  9  H.  4. 
fo.  7.  pi.  20.  it  was  said  by  Gas- 
coigne,  C.  J.  that "  if  an  inquest  be 
good  in  part  and  in  other  part  not,it 
shall  be  inquired  de  novo  as  to  the 
part  which  was  badly  found ;  and 
as  to  part  the  which  was  good  it  shall 
stand.;'  Quod  affirmatur  per  totam 
curiam,  S.  C.  cited  Fitz.  Enquest, 
pi.  33 ;  Bro.  Enqulst,  pi.  98  \  Bro. 
Verdict,  pi.  89.  Two  subsequent 
cases,  however,  seem  to  be*at  vari- 
ance with  this  decision.  In  eject- 
ment against  husband  and  wife,  the 
jury  found  the  wife  not  guilty,  and 
as  to  the  husband,  returned  an  in- 
sufficient special  verdict,  upon 
which  a  venire  de  novo  was  awar- 
ded. The  second  jury  found  both 
defendants  guilty.  And  it  was 
held  that  the  second  verdict  should 
stand  ;  for  the  record  qnd  issue  be- 
ing entire,  the  first  verdict  was  in- 
sufficient in  all  and  void.  Langley 
v.  Payne,  Cro.  Jac.  627.  .  2  Roll. 
Abr.  469,  pJ.  18.  In  the  report  in 
Rolle,  it  is  stated,  that  "  the  clerks 
said  that  it  was  their  course  to 
grant  the  venire  facias  for  the 
whole."  And  in  Lord  Sheffield's 
case  in  the  Exchequer,  2  Roll.  Abr. 
469.  pi.  19.  it  was  held,  that 
"  where  there  are  several  issues 
joined,  and  the  jury  find  any  of 
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them  well  and  directly,  and  as  to 
the  others,  find  a  special  verdict, 
which  is  imperfect,  a  venire  facias 
de  novo  shall  be  granted  for  the 
whole,  and  the  jury,  upon  this,  may 
find  contrary  to  their  first  finding." 

O.  Affidavits. 

And  see  table  of  contents  arid  in- 
dex, tit.  Affidavit. 

N.  Oii  the  last  day  of  Trinity 
Term,  1819,  the  court  of  K.  B.,  on 
the  motion  of  Manning,  referred  an 
affidavit  to  the  master  for  scandal 
and  impertinence,  in  which  the  de- 
ponent had  unnecessarily  set  forth 
a  letter  from  himself,  charging  an 
attorney  of  the  court  with  miscon- 
duct, in  coarse,  offensive,  and  gen- 
eral terms ;  and  the  deponent  hav- 
ing abandoned  a  rule  obtained  on 
this  affidavit,  calling  on  the  attorney 
to  pay  over  a  large  sum  of  money, 
the  court  granted  a  rule  absolute  in 
the  first  instance. 

Court  allowed  a  rule  to  stand 
over  after  cause  shewn  to  give  an 
opportunity  of  making  an  affidavit, 
that  application  was  made  on  be- 
half of  bail.  The  affidavit  to  stay 
proceedings  was  made  by  one  of 
the  bail.  Newman  v.  Pnddle,  K. 
B.f  6th  February,  1818. 


SHERIFF. 


C  Liability. 

C.  (a)  To  the  creditor. 

In  an  action  against  a  sheriff  for 
a  false  return  of  nulla  bona,  it  is  suf- 
ficient for  him  to  shew  that  before 
execution  executed  a  writ  of  error 
was  allowed,  although  the  levy  was 
made  before  notice  of  the  allowance, 
since  the  writ  of  error  operated  as 
a  supersedeas  from  the  time  of  its  al- 
lowance. And  notwithstanding  the 
Jrvy  was  made  before  notice  oi  the 


allowance,  yet  the  return  of  null* 
bona  is  unobjectionable,  since  after 
allowance  the  levy  could  not  legal- 
ly have  been  made.  Cleghorn  v. 
Desanggs  and  another,  1  Gow,  66. 
Dallas,  G.  J.  1818. 


SHIP. 

A.  Ownership. 

* 
(a)  How  acquired. 

'  If  B.  sell  a  ship  belonging  to  A, 
and  promise  to  account  to  him  for 
the  proceed*,  and  pay  the  balance 
due,  on  the  footing  of  the  account  to 
be  rendered;  A.  may  'notwith- 
standing the  ship  registry  acts,) 
maintain  an  action  founded  on  such 
promise,  although  B»  is  the  sole 
registered  owner  ef  the  ship. 
Prouting  v.  Hamond,  1  Gow,  41. 
Dallas,  C.J.  1818. 

G.  Liability  or  owner. 

(b)  Far  repairs,  stores,  fa. 

s  To  charge  the  owners  of  a  ship 
with  money  advanced  to  the  cap- 
tain in  a  foreign  country,  the  plain- 
tiff must  shew  that  it  was  necessary 
to  borrow  the  money,  and  must 
prove  the  actual  application  of  it. 
Bogle  and  another  v.  Ally,  1  Gow, 
50.    Dallas,  C.  J.  1818. 

K.  Wages. 

A  purser's  steward,  on  board  one 
of  his  majesty's  ships,  cannot  re- 
cover wages  from  the  purser  upon 
an  implied  contract,  for  his  services 
as  such  on  board  the  ship.  Car- 
ter v.  Hall,  2  Stark.  36 1;  Ellen- 
borough,  C.  J.  1818. 


STAMP.— STATUTES— STOPPAGE  IN  TRANSITU.    *» 


STAMPS. 


B.  Agreement. 

After  a  contract  for  the  sale  of 
goods,  a  fresh  agreement  is  made 
in  writing,  to  cancel  the  former  con- 
tract, and  for  the  future  delivery  of 
the  goods  upon  different  terms. 
The  second  agreement  relates  ex- 
clusively to  the  sale  of  goods,  and 
does  not  require  an  agreement 
stamp.  Whitworth  v.  Crockett 
and  another,  2  Stark.  431.  Abbott, 
C.  J.  1818. 

D.  Bills  and  notes. 

An  unstamped  note  may  be 
shewn  to  the  jury  for  the  purpose 
of  ascertaining  a  collateral  fact. 
Gregory  v.  Fraser,  3  Campb.  454. 
Ellenborough,  C.  J.  1813. 
.  Ace.  Rex  v.  Inhab.  of  Pendleton, 
15  East,  449,  55. 

E.  Other  instruments. 

A  policy  containing  a  warranty 
to  sail  on  or  before  a  given  day, 
may  be  altered,  pending  the  risk, 
by  a  memorandum  whereby  the 
underwriters,  in  consideration  of  a 
further  premium,  agree  to  cancel 
the  warranty,  and  to  make  a  return 
of  the  additional  premium  if  the 
ship  sail  with  convoy.  Rldsdale 
and  others  v.  Sbedden,  4  Campb. 
107.    Ellenborough,  C  J.  1814. 

An  affidavit  defective  for  want 
of  a  title  may  be  intitled  and  re- 
sworn without  a  fresh  stamp. 
Prince  and  others  v.  Nicholson, 
executor,  C.  P.  M.  T.  1813  MSS. 

S.  C.  not  S.  P.  5  Taunt  333 ; 
665 ;  and  1  Marshall,  70,  280,401. 

And  see  Anon,  3  Taunt.  469. 


STATUTES. 
B*.  Points  on  particular  • 

STATUTES. 

B.  (hh)  1 1  Geo.  2.  cap.  Id.  Hcf.  3 

(Landlord  and  Tenant.) 

The  landlord  may  prdceed  b^ 
action  or  by  complaint  before  4 
ma£fettate  for  the  double  value  ft* 
aiding  and  assisting  in  the  frauds 
lent  removal  of  goods,  at  his  option1, 
although  the  sum  claimed  be  lesd 
than  501.  Horbfefall  v.  Davy,  1 
Stark.  1 69.    Gibbs,  C.  J.  181 6. 

And  plaintiff  may  sue  notwith- 
standing he  may  have  first  con£ 
plained  to  a  magistrate.    Ibid,* 

And  See  ante,  Action,  pi.  87. 

• 

B.  (ii)  15  Geo.  2,  cap.  3.  sect.  5. 
(See  ante,  Bills  and  notes,  pi.  1.) 

B.  (kk)  46  Geo.  3.  cap.  135.  sectA. 

(Bankrupt.) 

Trover  by  the  assignee  of  a 
jeweller  against  a  pawnbroker. 
Thottgh  it  should  be  proved  that 
the  bankrupt  had  pledged  gold 
seals,  *frc.  with  the  defendant,  after 
an  act  of  bankruptcy,  but  more 
than  two  months  before  the  com- 
mission issued,  the  iury  are  not 
bound  to  infer 'that  the  defendant, 
had  notice  that  the  tradfer  was  in- 
solvent or  had  stopped  payment. 
Smith  and  another,  assignees  of 
Tupman  v.  Dobrte,  Dallas,  C.  J* 
Westminster,  20th  May,  Hi  20. 


STOPPAGE  IN  TRANSITU. 


C.  At  what  period. 

A.  having  entered  goods  in  the 
j  books  of  the  West  India  Dock  Com- 
•  pany,  received  two  dock  warants 


I 


454 


TAXES.— TENDER.— TRESPASS. 


or  delivery  orders  in  blank  for  < 
them,  which  he  delivered  to  B.  on 
a  sale  of  the  goods  to  him,  and  B. 
having  sold  the  goods  to  C.  deliv- 
ered the  dock  warrants  to  that  per- 
son, and  C.  employed  D.  as  his 
broker,  to  effect  a  sale  of  the  goods, 
and  delivered  over  the  dock  war- 
rants, one  of  which  was  signed  by 
C,  but  the  blank  intended  for  the 
name  of  the  purchaser  remained, 
and  D.,  after  having  effected  a  sale 
on  credit,  delivered  the  dock  war- 
rants to  the  purchaser,  one  of  which 
(viz.  the  one  in  which  the  blank 
for  the  name  of  the  purchaser  re- 
mained,; the  purchaser  deposited 
with  E.  as  a  security  for  mo- 
ney advanced  on  the  faith  of 
that  warrant :  held,  that  C.  had 
no  right  to  put  a  stop  upon  the 
goods  in  the  event  of  the  purcha- 
ser not  paying  for  them,  since  the 
transferor  the  warrant  by  D.  his 
broker  operated  as  a  constructive 
delivery  of  the  goods,  so  as  to  de- 
feat G's  right  of  stoppage  in  tran- 
situ. Keyser  v.  Suse,  Sibetb,  Ed- 
ward Man,  and  James  Man,  the 
younger,  1  Gow,  58.  Dallas,  C.  J. 
1818. 


merely  on  the  ground  of  the  sum 
offered  to  be  paid  being  less  than 
the  sum  claimed,  although  the 
creditor  is  required  to  return  the 
difference  between  the  bank-note 
and  the  fractional  sum*  Saunders 
v.  Graham,  1  Gow,  111.  Dallas, 
C.  J.  1819. 


TAXES. 


Where  a  lessor  covenants  to  al- 
low land  tax,  the  lessee  can  only 
deduct  in  proportion  to  the  rent, 
and  not  the  whole  that  is  imposed 
on  the  lessee ;  comme  semble,  Whit- 
field v.  Brandwood,  1  Stark.  440. 
Abbott,  C.J.  1818. 


TENDER. 
A.  Form  of  Tender. 

4 

A  tender  of  a  bank-note  in  pay- 
ment of  a  fractional  sum  is  good, 
if  the  creditor  object  to  receive  it 


TRESPASS. 

C.   To  REAL  PROPERTY. 

Ci  (a)   Where  it  lies. 

Action  of  trespass.  Demise  of 
a  messuage  with  the  appurtenan- 
ces.— For  several  years,  the  door 
way  of  one  of  the  rooms  on  the 
ground  floor,  formerly  part  of  the 
house,  had  been  bricked  up.  The 
walls  of  the  room  were  wainscot 
only.  The  defendant  had  taken 
the  brick  work  away  and  had  fas- 
tened up  the  modem  entrance. 
Scarlett  insisted  that  as  the  room 
was  within  the  external  walls  of 
the  house,  and  had  been  formerly 
occupied  with  the  house,  and  the 
lease  had  no  exception,  it  passed 
as  a  part  of  the  messuage.  Abbott, 
C.  J.  said,  it  did  not  matter  how  it 
was  separated  from  the  house,  the 
lease  passed  no  more  than  the 
rooms  usually  occupied  with  the 
house,  and  that  its  being  within  the 
external  walls  was  not  material. 
Karslake  v.  White,  Abbott, C.J. 
Sittings  after  Trinity  Term,  Mid- 
dlesex, 1819. 

Qu.  Could  burglary  there  be 
charged  as  committed  in  a  part  of 
the  dwelling  ? 


TROVER. 


45* 


TROVER. 

B.  Conversion  bt  defendaht. 

And  see  ante,  Appendix,  Stat- 
utes, B.  (kk). 

The  hirer  of  goods,  who  sends 
them  to  an  auctioneer  to  be  sold, 
is  guilty  of  a  conversion ;  and  so 
is  the  auctioneer,  who  refuses  to 
deliver  them  up  unless  the  expense 
incurred  be  first  paid.  Loesch- 
man  v.  Machin,  2  Stark.  311.  Ab- 
bott, J.  181it, 

In  trover  for  a  landau,  proof  of 
a  demand  of  the  landau  and  non- 
delivery in  pursuance  of  it,  is  ev- 
idence of  a  conversion.  Watkins, 
assignee  of  Moody,  a  bankrupt,  v. 
Woolley,  1  Gow,  69.  Richardson, 
J.  1819. 

tt  Trover  will  not  lie  where  the 
party  that  hath  the  goods  hath 
them  by  a  delivery  with  a  trust. 
As  where  I  deliver  my  goods  to 
a  carrier  to  carry  for  me,  and  he 
doth  keep,  waste,  or  dispose  of  them  ; 
there  not  this  action  of  the  case, 
but  another  kind  of  action  of  the 
case  lieth."  Mich.  9  Jac.  B.  R. 
Worme  and  Wall's  case,  1  Shep- 
pard'sAbr.  122. 

This  decision,  which  is  reported 
m  nearly  the  precise  words  used 
by  the  Lord  Chief  Justice  when 
he  directed  the  non-suit  in  Dever- 
eux  v.  Barclay  (a)  appears  to  have 
escaped  the  notice  of  subsequent 
writers,  and  was,  unfortunately, 
not  discovered  till  after  the  argu- 
ment upon  a  motion  for  a  new  trial. 

The  poceedings  in  court  in  Dev- 
ereux  v.  Barclay,  have  been  short- 
ly reported  in  2  B.  &  A.  701.  (b) 
The  nonsuit  had  been  directed  up- 

* 

(»)  Ante,  363,  Trow,  pi.  19. 

(b)  From  the  report  in  2  B.  $•  A- lt  nugh* 
he  'inferred,  that  the  *»eon4  pareef  of  oil  wo 
■oUI  m  M  dark  Sperm  oil." .  This  wo  not  the 
eon,  though  the  •eeand  pnretl  wm,  in  fact, 
4»rlter  than  the  tint- 


on  the  ground  that  the  purchaser 
having  delayed  taking  away  the4 
oil  for  several  weeks  after  the  stip- 
ulated time,  the  vendors  must  be 
considered  as  standing  in  the  situa- 
tion of  warehousemen,  and  that 
the  delivery  of  the  oil  to  Dale  by*, 
the  defendants  having  been  by 
mistake,  such  delivery  was  not  ev- 
idence of  a  conversion. 

The  court  afterwards  set  aside 
the  nonsuit  chiefly  on  the  authori- 
ty of  Youl  v.  Harbottle  and  Sam-' 
uel  v.  Darch,  ante,  363,  Trover, 
pi.  18. 

In  those  cases,  a  carrier,  who  had* 
been  intrusted  with  goods  by  A.,  af- 
terwards, upon  B.'s  claiming  such' 
goods  to  belong  to  him,  delivered 
them  to  B. ;  and  it  was  held,  that 
such  delivery  to  B.  was  evidence 
of  a  conversion  in  an  action  brought 
by  A. 

Manning,  in  shewing  cause,  at- 
tempted, to  distinguish  that  case 
from  the  one  before  the  court,in  this 
respect,  that  in  Youl  v.  Harbottle, 
the  defendant  had  delivered  the 
goods  to  B.,  upon  a  claim  made  by 
him,  in  opposition  to  the  title  of  A. 
He  had,  therefore,  taken  upon  hiwr 
self  to  exercise  a  jus  disponendi over 
the  property,  inconsistent  with  the 
title  of  A.  He  intended  to  deliver 
to  B.  and  had  made  the  delivery 
to  B.  not  from  any  mistake,  in  sup- 
posing he  had  acted  on  behalf  of 
A.  He  had  merely  mistaken  the 
right  of  B.  In  that  case,  therefore 
it  was  adjudged  that  a  delivery  to 
B.,  in  opposition  to  the  better  title 
of  A.,  was,  as  against  A.,  a  conver- 
sion, to  which  bona  fides  of  the  de- 
fendant's mistake  as  to  the  legality 
of  B.'s  claim  furnished  no  answer. 
But  in  the  principal  case,  the  de- 
fendants never  acted  in  opposition 
to  Collinson's  title,  and  never  in- 
tended to  deliver  the  goods  to  any 
other  person;  and  the    delivery, 
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Hhic^  tffis  sqt  pp  as  ^  conversion, 
a$  gainst  Collinson,  was  intended 
by  the  defendant  to  be  ^  delivery 
to  him,  and  an  adoption  of  his  title ; 
for  the  delivery  had  been  made  lin- 
ger the  idea  thai  Dale,  the  person 
to  whom  U  was  made,  was  Collin- 
eon's  servant,  he  being,  in  truth,  the 
servant  of  Sturge,  to  whom  Collin- 
son  had  sold  the  second  parcel  of 
oil.  fa)  It  was  igoorantia  f^cti,  not 
nqerely  ignorantia  juris;  there  was, 
therefore,  noju*  disponendi  ever  in- 
tenc|ed*to  be  exercised, but  through* 
out  the  defendant  had  adopted  the 
t}tle  of  Collinson,  and  intended  to 
act  in  furtherance  of  it.  The  deliv- 
t*ry  to  Dale  was  a  mistake  as  to 
pale's  f  mp!pyer,occasioned  by  the 
negligence  of  Collinson  and  the 
plaintiffs,  in  not  giving  notice  to  the 
defendants  of  the  different  sub-sales; 
until- receiving  which  it  is  clear  the 
defendants  were  justified  in  treat- 
ing Cojlipson  as  the  o«/ntqr. .  Town- 
apnd  v.  Inglis,  ante,  364.  There 
^39,  therefore,  here  not  even  an  in- 
npcent  assuniptipn  pf  a  power  of 
disposing  of  th,e  properties.  See 
?Bulr.tr.313;  Drake  v.  Shorter, 
antp,  364.  A  distinction  similar  to 
tfoe  above  is  taken  by  the  canonists. 
JJWtYr,  TralU  du  Qmlrat  de  Mart- 
ogt,  num.  309,  310  ;  1  Fhillimore's 
Reports,  1 32,  Wilson  v.  Brockley • 
If  the  acceptor  of  a  bill  not  payable 
Cp  bearer,  pay  the  amount  to  a  per- 
son who  falsely  pretends  to  be  the 
owner  or  the  owner's  agent,  the 
payjnept  will  not  discharge  the  ac- 
ceptor from  his  liability  to  the  true 
proprietor  of  the  bill,  although  the 
strongest  grounds  may  have  existed 
for  giving  credence  to  the  assertion. 
Qut  where  the  bailee  of  a  specific 
chattel,  acting  bona  fide,  delivers  it 
tp  a  person,  whom,  upon  apparent- 
ly good  grounds,  he  believe^  to  be 

(»)  8c*  (Up  Jul  note. 


the  agent  of  that  party  who  is  in 
truth  the  owner,  the  bailee  is  dis- 
charged, lb) 

Manning  also  urged  that  as  the 
oil  had  neither  been  delivered  nor 
paid  for,  both  of  whichrhe  contend- 
ed were  necessary  to  pass  the  prop- 
erty, the  plaintiffs  were  not  in  a 
I  condition  to  sue  as  owners.  It  was 
true  that  in  many  of  the  late  cases 
it  had  been  assumed  that,  where 
the  statute  of  frauds  did  not  inter- 
fere, the  property  passed  by  the 

(li)  The  engagement  which  the  drawer  has 
contracted  with  the  holder,  »n*1  to  which  the 
acceptor  has  acceded,  is  not  dekftnm  certi  cor- 
poris, but  is  debitum  generis  seu  emJtntjisiUsjViz. 
of  a  certain  sum  expressed  in  the  bill  which 
the  drawer  bat  undertaken  shall  be  paid  at  the 
place  on  which  the  bill  is  drawn  But  there  •; 
a  great  difference  between  debita  certi  corUm 
tfaiidebkagenerieeeu  miantitutU.  In  MA 
certieerperie  the  thing  due  is  at  risk  of  the 
ertditor, and  the  debtor  »  discharged,  cat*, 
without  any  fault  ou  his  part*  it  has  ceased  to  as 
in  tn*  possession.  From  which  it  follow*,  that 
if  a  debUer  certi  cerptrit  deliver*  the  thing** 
to  one  whom  be  has  reason  to  think  authorized 
by  the  creditor  to  receive  it,  though  the  fat* 
turnsout  to  be  otherwise,  such  delrierv  m  good, 
and  he  is  disabarped,  for,  thereby,  without  ang 
fault  on  his  part,  he  has  ceased  to  be  posaewsd 
of  the  thing  doe.  For  example,  you  idl  lac 
your  horse,  andl  send  feter  with  a  note,  by 
vlach  I  request  you  to  deliver  the  horse  to  Pe- 
ter, the -bearer  of  jhe  note.  The  note  is  stoka 
wind  the  thief  presents  himself  to  you,  nrefeDv* 
iug  that  he  is  Peter,  and  you  deliver  the  hone 
to  him,  you  are  undoubtadlvt  discharged  from 
your  obligation  to  deliver  the  horse  to  me,  be- 
cause this  duty  is  a  debitum  certi  carp**, 
which  you  have  paid  in  good  faith  to  one  whom 
you  had  reason  to  believe  to  he  authorised  by 
me  to  receive  iu  It  is  not  the  same  with  res- 
pect to  debita  generic  as  of  a  sum  of  money. 
With  regard  to  these  H  cannot  be  said  that  the 
tiling  due  »  at  the  risk  of  the  creditor  jnasmoeh 
as  it  cannot  precise!?  be  determined  what  it  the 
thing  due.  For  this  reason,  though  the  debar 
of  a  sura  of  money  should  lose  by  aoiiiitislihw 
force  the  coin  that  he  had  destined  tor  thr  pep 
meut  of  this  sum,  he  is  not  discharged  from  the 
debt. 

For  the  same  reason,  payment  toapera* 
whom  the  debtor,  bona  title,  and  without  *aJ 
negligence  on  his  part,  belictea  to  he  sothorteed 
by  the  creditor  to  receive  thr  amount*  «iU  sot 
discharge  the  debtor  where  no  such  authority 
was  in  fact  given,  unless  the  error  vatJMOV 
sioned  by  the  set  of  the  creditor  bisnsebt" 

Pothier,  Traite  Du  Couttal  de  Unsafe,  i 
168. 

And  see  the  same  distinction 
Stasia  (kCommercua,  JS4,pL  Jtq 
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bargain  and  sale ;  but  these  were 
cases  in  most  of  which  the  questions 
of  property  did  not  fairly  arise,  the 
real  question  being,  at  whose  risk 
the  property  stood  ;  the  answer  to 
which  depends  upon  very  different 
principles.  "It  is  an  established 
principle,"  says  Pothier,  (a)  "  that 
as  soon  as  the  contract  of  sale  is 
complete,  the  thing  sold  is  at  the 
risk  of  the  purchaser,  even  before 
delivery,  so  that  if  during  this  in- 
terval,  it  perishes  without  the  fault 
of  the  vendor,  the  vendor  is  dis- 
charged, whilst  the  purchaser  is 
nevertheless  still  bound  to  pay  the 
stipulated  price.  The  discharge 
of  the  vendor,  under  these  circum- 
stances, from  his  obligation  to  de- 
liver, depends  upon  another  prin- 
ciple, namely,  that  every  obliga- 
tion certi  corporis  is  discharged, 
when  the  thing  itself  ceases  to  exist. 
This  principle  arises  from  the  na- 
ture of  the -contract  itself.  The 
thing  to  be  delivered  being  the 
subject  of  the  obligation,  it  is  obvi- 
ous that  when  the  former  ceases  to 
exist,  the  obligation  itself  must  be 
at  an  end."  (b) 

(a)  C'ett  no  prineipe  etabli  au  tltre  <lu  TKget- 
te de  perieulo  et  commotio  rei  venditae,  quVut- 
ai-tot  que  le  contmt  de  rente  ett  parfait  la  chose 
vendue  devient  aux  risque*  de  tacbeteur,  quoi- 
qn<elle  ne  Itti  ait  pat  encore  etc  Hvree  ;  de  ma- 
■iere  que  ai  pendant  ee  tempt  elle  vieot  a  perir 
tam  la  fiiute  du  rsndeur  le  vendeur  devient 
qaitte  de  ton  obligation  et  I'acheteur  a'ett  pas 
pour  oela  qaitte  de  la  aienne,  k  n'est  pat  monia 
oblige  de  payer  le  prix  eeovenu.       , 

%  Q'»e  le  veodeur  toit  quittc  de  ton  obligation, 
teniae  la  ehote  vendue  est  perie  tant  ta  finite, 
c»ett  one  consequence  d\in  autre  prineipe,  que 
toute  obligation  d*un  corpt  certain  t'cteint  lort- 
que  la  ebote  eette  (fexhter  j  Traite  <kr Obli- 
gation, part.  3,  chap.  6.  Ce  prineipe  ett  prit 
out  la  nature  merae  de*  ebotet ;  ear  la  ehotc 
doe  etant  le  aujetde  tobligation,  il  t'eutuit  que 
lortou'elle  ectte  d'etre  L'obligatiou  ne  peut  plus 
tubtitter,  ne  pouvaot  pat  tubtiacer  tant  tujet. 
Pothier,  Trahe  da  Contrjt  de  Vent*,  num.  307. 
And  tee  I.  S.  24. 3.  j  1>.  18.  6.  8. 

(b)  Quamvtt  enim  tiioquiu  Tcram  tit  rendi- 
torem  haettnut  tencri  at  rem  eraptori  habere 
lieeat,  non  etiara  ut  ejut  faciat.    D.  10. 1.  3D.  1 . 

Qui  vendidh.  neeeste  non  habct  fundum  emp- 
torbfacere;  atcogiturqoi  fundum  ttipulanti 
apotpoadit.    D.  18. 1.S5.1. 

58 


The  rules  of  the  civil  law  are 
quite  clear  on  these  points,(c)  and 
are  not  to  be  considered  as  positive 
regulations,  but  as  necessary  de- 
ductions from  the  nature  of  the 
contract  emptuwenditio,  and,  there- 
fore, co-extensive  in  their  obliga- 
tion with  civil  society  itself.  u  If 
the  vendor  is  fully  competent  to 
dispose  of  the  thing  sold,  whether 
as  principal  or  as  agent,  the  effect 
of  delivery  is  to  pass  the  property 
in  the  thing  sold  to  the  purchaser, 
provided  the  purchase  money  is 
paid,  or  the  vendor  chooses  to  give 
credit.  "  The  contract  of  sale  can- 
not of  itself  produce  this  effect. 
Contracts  can  form  only  personal 
engagements  between  the  contrac- 
tors. A  delivery,  made  in  pursu- 
ance of  the  contract  can  alone 
transfer  the  property.  It  follows! 
that  if  the  proprietor,  after  selling 
an  article  to  A.,  without  delivering 
it,  should  be  so  dishonest  as  to  sell 
and  deliver  it  to  B.,  a  subsequent 
bona  fide  purchaser,  the  property 
would  be  transferred  to  B.  A. 
would  only  have  a  personal  action 
against  the  vendor  for  his  damages 
and  loss  resulting  from  the  non-ex- 
ecution <of  the  contract,  and  has  no 

7ht  in  the  property,  as  against  B. 

e  has  neither  jus  ad  rem  nor  jus 
in  re.  Another  consequence  of 
this  principle  is,  that  the  creditors 
of  the  vendor  may, before  delivery, 
seize  the  property  even  where  the 
price  has  been  paid,  and  the  pur- 
chaser, in  this  case,  has  only  au 
action  against  his  vendor."(d) 


(p)  Quod  Yendidi  non  aliter  fit  iccipisttm 
qitam  ti  aut  pretium  nobit  tolutum  ett,  aut  satit 
eo  nomine  factum;  vel  etlam.ftdem  habueri- 
mat  eraptori  tine  ulla  tatpfaetkwe.  D.  18.  1. 
IS.    And  tee  the  latt  note. 

(d)  Lortque  le  tendevr  ett  proprietaire  do 
la  ehote  vendue,  h  capable  de  1'aliener  ;  oa  til 
ne  l*ett  pat,  loraqu'il  a  le  contentement  du  pro* 
prietaire,  1'efFet  de  la  tradition  ett  de  Dure  pat- 
ter en  la  pertonnede  I'acheteur  hi  propriete  de 
la  ebote  vendue,  poitrvu  que  raohtteurcn  aj$ 
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USE  AND  OCCUPATION— VARIANCE. 


The  common  law  adopted  the 
principle  of  the  civil  law  on  this 
subject.  Thus  in  an  action  for 
breaking  close  and  taking  wheat 
which  defendant  had  bought  but 
not  paid  for,  the  question  was, 
whether  in  the  defendant's  plea  sta- 
ting the  purchase,  he  ought  to  have 
averred  payment.  Bryan  said, 
that  it  was  necessary  9  because, 
though  the  property  passed  by  the 
bargain,  a  special  property  remain- 
ed in  the  Vendor  like  that  of  lessor 
of  sheep.  Littleton, — UI  can 
never  admit  that  the  property  is  in 
him  who  purchases  verbally  with* 
out  payment.  For  it  is  not  an  ab- 
solute bargain,  but  upon  a  condi- 
tion in  law,  namely,  that  if  he  pays, 
it  shall  be  good ;  if  not,  it  shall  be 
void."  (e) 

t  The  modern  rule  that  the  prop- 
erty passes  by  the  bargain  without 
either  payment  or  delivery,  ap- 1 
pears  to  be  an  anomaly  arising  not 
fro  the  deliberate  adoption  of  a 
new  standard  of  decision,  whether 


peye  le  prii,  cm  que  1e  Tcndeur  afttutri  n  fbi. 

Lc  control  dc  rente  ne  pentpM  prodaire  par 
lui-meme  cet  eflfet.  Let  cootrats  ne  peufent 
<j*e  former  d«  engagement  personnel*  entre 
let  contrMtant:  ee  n'ett  qae  la  tradition  faite 
en  consequence  du  eoutrat,  qui  peut  trantferer 
1*  proprtete  de  la  ehote  qui  a  (ait  tfobjet  da 
cotittut,  toivant  eette  regie  :  Traditionibaa 
non  no.1is  eanTentionibuttdominia  transfcruntor, 
L.  20,  Cod  de  pact. 

De  la  il  ttut  Que  ti  le  proprietaire  d'one 
ehote,  aprea  Pavofr  vendue  a  an  premier  aahe- 
tieur  tans  la  lui  livrer,  avojt  la  mauvaiae  foi  de 
la  rendre  &  livrer  a  un  second,  ee  aeroit  a  ee 
aeeo&d  acheteur  que  laproprtete  aeroit  trans- 
feree ;  L  quotiea  16,  Cod  dc  rei  vindie.  Le 
premier  u'auroit  qu'anc  action  pertonnelle  eon- 
tre  le  tendeur  pour  w*»  dora  mages  Si  mtereta 
reaultana  de  I'incxecution  du  contrat ;  k  il  ne 
pourroitia  reneter  eontre  le  second  aebeteur 
qui  tauroitacuetee  de  botmefoi,  insc'mt  pri- 
•ria  Tendhionu. 

De  la  il  suit  parrillement  que  let  erean- 
eiers  du  veudeur  peuveut  taisir  la  ehote  que 
leur  debiteur  a  vendue,  avant  qu*il  lVit  lirree, 
quand  meme  Itochetettr  en  nuroit  paye  le  prut  • 
1  acheteur,  en  ee  cat,  Va  qu'une  action  eontre 
aoavendeur,  4*  n'a  aueun  privilege  tur  cette 
eoote.    Contrat  de  Vente,  No.  318-19-30. 

to  P.  17.  E.  4.  fo.  1  £S,  pi.  2  ;  S.  C  cited 
•Jul  S.  P.  Plowden,  11,  b. 


good  or  bad,  but  from  an  uninten- 
tional misapplication  of  en  admit- 
ted principle. 


USE  AND  OCCUPATION. 

B.  Nature  ot  occupation. 

A.  having  contracted  for  the 
lease  of  a  house,  permits  his  mis- 
tress to  occupy  it.  It  is  afterwards 
agreed  that  she  shall  take  up  the 
bilk  which  he  has  accepted  in  part 
payment  of  the  purchase  money, 
and  that  the  lease  shall  be  assign- 
ed to  her,  she  remains  in  possession 
and  does  not  take  up  the  bills,  and 
marries  the  defendant  who  occu- 
pies the  house,  A.  cannot,  in  the  ab- 
sence of  any  communication  re* 
specting  rent,  recover  for  use  and 
occupation.  Keating  v.  Butkely, 
2  Stark.  41 9.    Abbott,  C.  J.  1818. 


VARIANCE. 


A.  What  shall  be  matter  or  al- 
legation, AND  WHAT  MATTER  OF 
DESCRIPTION. 

The  maker  of  a  promissory  note, 
by  a  memorandum  at  the  foot 
makes  it  payable  at  a  particular 
place,  an  allegation,  (after  stating 
the  promise  to  pay  in  the  usual 
manner)  that  the  defendant  then 
and  there  made  the  note  payable 
at  the  particular  place,  does  not 
amount  to  a  misdescription  of  the 
note.  Hardy  v.  Woodroofe,  2 
Stark.  3 1 9.     Abbott,  J.  1 8 1 8. 

And  see  ante,  Bills  and  notes, 
D.  (b);  ibid,  pi.  160,  167,  168, 
169,  170,  171  -f  Buttenrorth  v. 
Lord  Le  Despeucer,  3  M.  &  S. 
150. 

A  trader,  in  a  commission  of 
bankruptcy  issued  against  him,  i* 
described  as  a  money  scrivener 
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only.  It  is  nevertheless  compe- 
tent to  a  plaintiff  to  support  the 
commission  by  proof  of  any  species 
of  trading,  notwithstanding  the 
omission  of  the  general  words  deal- 
er and  chapman.  Smith  y.  Sandi- 
hunds,  Holroyd,  J*  Gloucester  Sum- 
mer Assizes,  1819,     iGow,    «.* 

The  same  point  was  ruled  by 
Wood,  B.  in 
Winchester  Spring  Assizes,  1 820  • 

B.  Matter  of  allegation,  where 

SUFFICIENTLY  PROVED. 

An  allegation  in  a  declaration 
that  a  biU  of  exchange  was  pre- 
sented for  payment  by  I.  S.  does 
not  render  it  incumbent  on  the 

Elaintiff  to  shew  that  a  presentment 
v  1.  S.  was  made.  The  material 
allegation  is  the  presentment ;  and 
bu  whom  it  was  made  is  immaterial 
Boehm  v.  Campbell,  1  Gow,  65. 
Dallas,  C.  J.  UI8, 

And  see  ante,  Abatement j)l.  7.; 
Bills  and  notes,  pi.  320. ;  Esca?b, 
pi.  %  3. ;  Pelont,  pi.  15. ;  Gaming, 
nU  18.  ;  Rcnal  Action,  pi.  47.; 
Variance,  pi.  52. ;  Doctnna  Plac, 
163. ;  Rouse  v.  Barden,  1  H.  Bla. 
354.  Gadd  v.  Bennett,  5  Price, 
540. 

An  allegation  in  pleadings  be- 
tween A.  and  B.,  that  C.  became 
bankrupt,  is  not  proved  by  an  act 
of  bankruptcy  committed  under 
circumstances  in  which  a  commis- 
sion might  have  issued.  Bulkelev 
v.  Lord,  2  Stark.  406.  Abbott,  J. 
1818. 

And  the  couj-t  refused  a  rule  to 
set  aside  nonsuit.     Ibid. 

Indictment  against  the  receiv- 
ing-clerk of  one  Orme,  a  distiller, 
charged  that  the  prisoner  received 
a  50/.  bank  note  and  14*.  lOd.  in 
moneys^tnd  embezzled  thel4*.10<L 
A  publican  swore  that  he  paid  the 
prisoner  50/.  14*.  lOd.  but  said  he 
did  not  know  bow  he  paid  it.    It 


might  be  all  in  notes  or  by  a  draft. 
The  learned  judge  held,  that  it 
ought  to  have  been  proved  that  the 
prisoner  received  14s.  lOd.  in  mon- 
eys numbered  ;  and  directed  an 
acquittal.  Rex  v.  lies.  Bayley, 
J.  Surrey  Spring  Assizes,  1816. 
And  see  ante,  Tender,  pi.  7, 8, 9. 

C.  Matter  of  description,  where 

SUFFICIENTLY  PROVED* 

t 

In  assumpsit  against  a  carrier 
for  the  loss  of  goods,  to  be  carried 
from  A.  to  B.  a  variance  as  to  the 
termini  is  fatal.  Tucker  v.  Crack- 
ling Stark.  385.  Abbott,  C.  J. 
1818. 


VENDOR  AND  PURCHASER. 


A.  Sale. 
A.  (c)  Contract^  when  perfect. 

Where  the. vendor  attempts  to 
stop  in  transitu,  and  the  vendee  re* 
covers  in  an  action  against  the  car- 
rier, the  purchaser  cannot  after- 
wards dispute  the  delivery  qf  the 
goods.  Groning  v.  Mendham,  1 
Stark.  299.  EUenborougb,  C.  X 
1818. 

And  the  court  refused  a  rule  for 
a  new  trial.    Aid. 

H.  sells  wool  to  J.  for  bill  at 
nine  months*  The  wool  is  weigh- 
ed. No  bill  is  drawn  by  H.  Sam- 
ples are  taken  and  several  bags 
are  delivered  to  sub-purchasers. 
J.  re-sells  the  residue  to  G.,  but  be- 
comes insolvent  before,  the  wool  is 
delivered  fronj  H.'s  warehouse. 
Held,  that  the  contract  is  excepted, 
and  the  property  is  vested  in  G., 
against  whom  H>  baj  no  lien  for 
the  price.  Green  v.  Haythorne, 
1  Stark,  447..  Ellenborough,  C. 
J.  1816. 

Upon  a  motion  for  a  new  trial, 
the  court  seemed  at  first  to  be  in- 
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clined  to  give  an  opportunity  for 
a  further  consideration  of  the  ques- 
tion, but  ultimately  refused  the  rule 
on  the  ground  that  the  letter  con- 
taining the  order,  for  the  delivery 
of  the  goods  had  been  transmitted 
by  G.  in  London,  on  the  16th,  to 
H.  at  Bristol,  and  that  H.  had  not 
signified  his  dissent  until  after  the 
'  insolvency  of  J.,  which  took  place 
on  the  21st. 

And  see  ante,  Trover,  Appendix. 
'Where  a  verbal  contract  for  the 
sale  of  goods  is  afterwards  put  into 
writing  by  the  vendor's  agent,  for 
the  purpose  of  assisting  his  recol- 
lection, but  the  memorandum  is 
not  signed  by  the  vendee,  it  need 
not  be  produced.  Dalison  v. 
Stark,4Esp.  163.  Ellenborough, 
C.J.  1812. 

A.  (d)  Concealment. 

.  A  purchaser  cannot  refuse  to 
perform  an  agreement  for  "  the  un- 
expired term  of  eight  year's  lease 
and  good  wi IP  on  the  ground  that 
only  seven  years  and  seven  months 
of  the  term  remained.  Belworth 
v.  Hassell,  4  Campb.  140.  Ellen- 
borough,  C.  J.  1815. 

But  see  ante,  Bills  and  notes, 
pi.  124. 

Where  the  seller  produces  a 
sample,  and  represents  that  the 
bulk  is  of  equal  quality,  but  the 
sale-note  does  not  refer  to  the  sam- 
ple, and  if  the  goods  turn  out  to  be 
of  inferior  quality,  the  remedy  is 
an  action  for  deceit.  Meyer  v. 
Everth  and  another,  4  Campb.  55. 
EHenborough,  C.  J.  1814. 

In  cases  of  a  fraudulent  misrep- 
resentation or  concealment,  the 
vendee  may,  notwithstanding  such 
a  clause,  vacate  the  contract. 
Schneider  and  another  v.  Heath, 
3  Campb.  506.  Ellenborough,  C. 
J.  1814. 

N.  IUud  nulla  paction*  effici  po- 


,  test.  *c  dolus  prmstetur.  Dig*  5*  14. 
17.3. 

Where  a  lease  containing  the 
usual  covenant  to  repair,  is  sold  by 
auction,if  any  of  the  demised  buflo- 
ings  have  been  pulled  down  before 
the  sale,  the  vendee  is  not  bound 
to  complete  the  purchase,  and  may 
recover  back*  his  deposit,  although 
the  building  pulled  down  be  not  de- 
scribed in  the  particulars  of  sale. 
Granger  v.  Worms,  4  Campb.  83* 
Ellenborough,  C.  J.  1814. 

B.  Delivery,  what  shall  be* 

The  civil  law,  which  applies  thtf 
same  rule  to  bulky  articles  in  gen- 
eral, Dig.  18,  6,  14, 1,  makes  a  dis- 
tinction with  respect  to  cases  in 
which  the  marking  is  not  necessari- 
ly the  last  act  on  the  part  of  thl 
seller;  aS%  dolwm  signatum  sit  ab 
emptor^  Trebatuu  ait,  traditum  id 
•oideri:  Labeo,  contra;  quod  et  re- 
rum  est;  magis  enim  nt  swrnnule* 
tur  signari  solere,  quam  ut  tradere 
turn  vuleatur."--pifr.  18,  6,  1,2. 

And  see  an  opinion  by  Plowden 
on  an  anonymous  case  mentioned 
in  Moore,  260 ;  Pothier,  Trdite  du 
Contrat  de  Vmte,  part*  5.  chap.  1. 
nam*  315. 

E.  Rights  or  vendee. 

A.  undertakes  to  convey  a  new 
inclosure  to  B.,  he  must  convey  the 
legal  estate, '  and  not  merely  sub- 
stitute B.'s  name  for  his  own,  for 
the  purpose  of  receiving  an  assign- 
ment of  the  lands  from  the  commis- 
sioners of  inclosure.  Casse  v. 
Baldwin  and  others,  executors  of 
Baldwin,!  Stark.  65,  Ellenbor- 
ough, C.J.  1815. 

Upon  the  non-performance  of 
conditions  of  sale  on  the  part  of 
the  vendor,  the  purchaser  is  intf- 
tled  to  the  whole  sum  paid  to  the 
auctioneer;  as  well  the  auction 
money  as  the  deposit.    Ibid* 
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G.  Bill  or  sals. 


G.  (a)  Possession  under. 

If  an  assignment  be  made  of 
household  furniture,  and  the  assign- 
or continue  in  the  possession  of  it, 
it  is  not  protected  against  an  ex- 
ecution, at  the  suit  of  a  creditor  of 
the  assignor,  unless  the  assignment 
were  notorious.  In  such  cases,  the 
notoriety  of  the  change  of  posses- 
sion is  the  question  to  be  ascertain- 
ed. Armstrong  and  another  v. 
Baldock,  Esq.,  1  Gow,  33.  Dallas, 
C.J. 

Where  goods  are  sold  by  public 
auction,  and  the  seller,  after  a  fond 
fide  sale,  is  allowed  to  continue  in 
the  possession  of  them,  th^y  can- 
not be  taken  in  execution  by  one 
of  the  sellers9  creditors  who  was 
present  at  the  sale,  since  the  trans- 
fer was  open  and  notorious,  and 
there  was  a  good  consideration  to 
support  it.    Rid. 


WARRANTY. 
A.  Warranty  or  the  quality  or 

GOODS. 

A.  (a)  What  shall  amount  to  a 
warranty* 

A.  exchanges  a  watch  for  goods, 
warranted  silver.  He  cannot 
maintain  trover  for  the  watch  upon 
a  breach  of  the  warranty,  Em- 
anuel v.Dane,  3  Campb.  299. 
EUenborough,  C.J.  1812. 

S.  P.  Power  v.  Wells,  DougL 
24?  n.  and  see  Cooke  v.  Munstone, 
IN.  R.  151. 

Unless  the  exchange  were  fraud- 
ulent on  the  part  of  the  defendant. 
Ibid.  * 

And  see  Lewis  v.  Cosgrave,  2 
Taunt  2,4 ;  ante,  Bills  and  notes, 
Pi-  46,  53. 


A.  (b)  Warranty,  tohere  broken. 

Held  that  a  warranty  that  goods  * 
should  be  dispatched  before  31st 
July,  from  St.  Petersburg!],  is  sat- 
isfied by  sending  them  from  St. 
Petersburgh  and  landing  them  at 
Cronstadt  before  that  day,  though 
they  are  not  dispatched  from  Cron- 
stadt, the  landing  port  of  St.  Pe- 
tersburgh, till  after  the  stipulated 
time,  busk  v.  Spence,  4  Campb. 
329.    Gibbs,C.  J.  1815. 

A.  (c)  Remedy  for  breach 

A.  &  B.  severally  employ  C.  to 
sell  their  horses,  C.  sells  both  to  D. 
at  an  entire  price,  and  warrants 
them  sound.  D.  cannot  sever  the 
contract  and  bring  an  action  on  the 
warranty  against  A.,  in  respect  of 
the  unsoundness  of  A.'s  horse.  His 
remedy  is  against  C.  alone.  Sy- 
monds  v.  Carr,  1  Caihpb.  36 1 .  EU 
lenborough,  C.  *J.  1808. 

S.  P.  Hort  v.  Dixon,  Selw.  N. 
P.  101. 

A.  (d)  Damages,  haw  computed* 

In  an  action  for  breach  of  war- 
ranty, the  plaintiff  may  recover  the 
whole  value  he  would  have  receiv- 
ed had  defendant  performed  his 
contract.  Bridge  v.  Wain,  1  Stark. 
504.    EUenborough,  C.  J.  1 8 1 6. 

And  the  court  refused  a  rule  for 
a  new  trial.    Ibid. 

The  purchaser  of  an  unsound 
horse  cannot  recover  for  his  keep 
without  proof  of  an  offer  to  return 
him  before  action  brought.  Cas- 
well v.  Coare,  2  Campb.  82.  Mans- 
field, C.J.  1^09. 

And  the  court  reduced  a  verdict 
in  which  the  keep  had  been  inclu- 
ded, 1  Taunt  566. 

And  see  ante,  Vendor  and  pur- 
chaser, pi.  77,  78, 79,  80, 81. 

Quas  impensas  ntcessario  in  curan- 
dum  servum  post  litem  contestatam 
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emptor  ftcerit,  imjmtabit ;  praceden- 
tea  impensas  nominatim  comprehend 
dendasj  Pedius  ;  sed  cibaeia  servo 
data  non  esse  itnpulanda,  Aristo  ait  ; 
nam  nee  ab  ipso  exigi,  quod  in  min- 

tSTERlO      EJUS  FU1T.        Dig*     21,    1, 

30,  1. 

This  reasoning  seems  to  be  ap- 
plicable only  to  cases  in  which  the 
failure  of  the  warranty  is  attended 
with  no  immediate  inconvenience 
to  the  purchaser ;  as  where  the 
slave  has  been  diseased,  or  a  thief, 
or  a  fugitive,  or  where  the  ven- 
dor has  no  tide. 

A  soap  boiler  using  barrilla  war- 
ranted of  a  particular  quality,  in 
eight  successive  boilings  without 
complaint  must  pay  the  full  iprice. 
Hopkins  v.  Appleby,  1  Stark*  477. 
Ellenborough,  C.  J.  1816. 


WITNESS. 


0.    Persons  privileged  from  ex- 
amination. 

B.  (d)  Attorney. 

An  attorney  called  to  prove  a 
communication  from  his  client  re- 
specting a  dissolution  of  part- 
nership was  objected  to  upon  the 
ground  of  professional  confidence. 
The  chief  justice  held,  that  no  com- 
munication with  an  attorney  by  his 
client  was  protected,  but  wnat  rela- 
ted to  a  cause  either  existing  or 
about  to  be  commenced ;  and  cited 
a  case  in  the  Midland  circuit  u  An 
action  for  bribery,  Mr.  Serjeant 
Adair  and  Mr.  Serjeant  Wilson  at- 
tended special,  where  an  attorney 
was  called  to  prove  a  communica- 
tion from  his  client ;  the  evidence 
was  rejected,  but  a  tfew  trial  was 
afterwards  granted,  it  being  held 
that  no  communication  was  pro- 
tected but  what  related  to  a  cause," 

The  attorney,  in  this  case,  waa 


called  to  prove  a  communication 
with  his  client,  who  called  upon 
him  to  advise  respecting  a  dissolu- 
tion of  co-partnership,  the  object  of 
the  evidence,  being  to  prove  the 
partnership.  Wadswortn  v.  Ham- 
shaw.  Abbott,  C.  J.  Guildhall,  1 
March,  1819. 

But,  in  a  subsequent  case,  it 
seems  to  have  been  held  that  a 
communication  made  to  a  person 
employed  merely  as  a  scrivener  or 
conveyancer  is  privileged,  provi- 
ded such  person  is  also  an  attor- 
ney. 

Trover  against  the    sheriff  of 
Hertfordshire  for  the  leisure  and 
sale  of  certain  goods.      The  d» 
fendant  had  taken  the  goods  under 
a  fi.  fe.  against  T.  Cromack,  the 
father  of  plaintiff,  The  question  in 
the  cause  was,  whether  a  bill  of 
sale  of  those  goods  from  TXtamack 
to  the  plain  tiff  was  fraudulent  or  not 
Taddy,  Serjeant,  pi oposed  to  call 
Mr.  Smith,  an  attorney,  to  prove 
these  facts — that  previous  to  the 
date  of  the  bill  of  sale,  Cromack,tbe 
father,  had  come  to  him    and  re- 
quested him  to  prepare  a  deed  of 
conveyance  of  all  hisgoods^stock  in 
trade,  &c.  from  him  to  his  son,  the 
plaintiff—that  upon  Mr.  Smith's  in- 
quiring what  was  the  consideration 
or  sum  to  be  paid  by  the  son,  Cro- 
mack replied,  that  there  was  none, 
but  that  he  meant  to  make  a  gift  of 
them  to  his  son ;  that  upon  this,  Mr. 
Smith,  knowing  that  judgment  had 
been  recently  obtained  against  the 
father,  thought  that  the  transaction 
was  fraudulent,  and  refused  to  pre* 
pare  the  deed  ;  and  another  attor- 
ney was  then  employed  by  Cro» 
mack.    The  learned  judge  was  of 
opinion,  that  the  communication  to 
Mr.  Smith  was  privileged,  and  re- 
fused to  admit  the  evidence.  Cro- 
mack v.  Heathcote,  Richards,  C. 
B.  Hertford  Lent  Assizes,  1820. 
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And  the  Court  of  C.  P.  held, 
that  this  decision  was  right,  and 
refused  a  rule  for  a  new  trial,  E. 
T.  1820. 

C.  Interest. 

As  to  the  competency  of  witnes- 
ses in  actions  against  underwriters, 
see  ante,  Insurance,  P.  (b) 

C.  (b)  In  questions  of  bankruptcy. 

In  trespass  against  the  assignees 
and  messenger  oy  the  bankrupt,  to 
try  the  validity  of  the  commission, 
a  creditor  may  be  called  by  the 
plaintiff  to  disprove  the  trading. 
Hale  v.  Small,  Wood,  B.  Winches- 
ter Spring  Assizes,  1820. 

C.  (c)  Bills  and  notes%  in  easts  upon* 

In  an  action,  against  the  acceptor 
of  a  bill  «f exchange  accepted  for 
the  accommodation  of  the  drawer, 
the  latter  is  not  a  competent  witness 
to  prove  that  the  holder  discounted 
the  bill  on  usurious  terms.  Hard- 
wick  v.  filanchard,  1  Gow,  113. 
Dallas,  C.  J.  1819, 

C.  (e)  In  actions  by  or  against  execu- 
tors* 

An  executor  sued  for  a  debt  al- 
leged to  be  due  from  the  testator, 
may  call  a  person  to  disprove  the 
debt,  who  takes  no  beneficial  inter- 
est under  the  the  will,  although,  on 
the  voir  dire,  he  admits  that  he  has 
instructed  a  proctor  to  take  steps  to 
impugn  the  will,  and  if  the  probate 
be  revoked,  he  will  be  entided  as 
next  of  kin.  George  and  others  v. 
Dobson  and  another.  Burrough,  J. 
Salisbury  Spring  Assizes,  1820. 

C.  (i)  Partners. 

Where  the  non-joinder  of  B«,  as  a 
co-defendant  is  pleaded,  the  plain- 
tiff may  call  B.  to  disprove  the  joint 
liability.    Cossham  v.  Qoldney  and 


.  another,  2  Stark.  414.  Bayley,  J. 
1818. 

C  (k)  Privies  ui  estate* 

Action  of  trespass  for  breaking 
hatches  and  penstock.  Justifica- 
tion, that  the  waterpenned  back 
overflowed  defendant's  meadows ; 
2ndly.  overflowed  a  public  road. 
Plaintiff  proved  an  enjoyment  of 
the  hatches  in  their  present  state 
for  thirty  years ;  trespass  admitted ; 
defendant  contended  plaintiff  had 
no  right  to  have  the  hatches  either 
as  against  him  or  against  the  pub- 
lic road,  and  offered  in  evidence  ar- 
ticles of  agreement  dated  in  1745, 
between  persons  standing  in  the 
respective  situations  of  plaintiff  and 
defendant,  reciting  that  the  party 
under  whom  the  plaintiff  claimed 
had  penned  back  the  water  higher 
than  usual,  by  which  the  person 
holding  the  lands,  now  held  oy  de- 
fendant, had  been  injured,  and  that 
to  prevent  all  disputes  in  future,  as 
well  as  to  setde  all  damage  hither- 
to done,  the  former  agreed  to  allow 
the  latter  1 21.  a  year.  To  produce 
this  deed  the  defendant's  attorney 
was  called,  who  said,  he  had  re- 
ceived it  from  the  son  of  the  owner 
of  the  defendant's  land.  This  was 
objected  as  insufficient ;  then  the 
son  of  the  owner  was  called,  who 
said  he  had  received  it  from  his  fa- 
ther that  morning;  this  being  also 
objected  to,  the  lather  was  called, 
upon  which  the  plaintiff  examined 
him  upon  the  voir  dire,  and  he  said 
that  he  contended  that  the  plaintiff 
had  no  right  to  the  hatches,  when 
the  plaintiff  objected  that  he  could 
not  be  examined  being  interested* 
Whereupon  Holroyd,  J.  held,  that 
as  the  father  was  objected  to,  the 
next  best  evidence  had  been  given, 
and  admitted  the  deed.  Card  v. 
Jeans.  Dorchester,  11th  March, 
1819. 
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C.  (1)  Servants. 

A  person  who  has  bought  goods 
in  his  own  name  is  not  a  competent 
witness  to  prove  that  he  purchased 
them  as  agent  for  the  defendant. 
M'Brain  v.  Fortune  and  another,  3 
Campb.  3 1 7.  Ellenborough,  C.  J. 
1812. 

N.  It  does  npt  appear  that  any 
release  was  offered. 

C.  (o)  In  other  cases. 

Where  a  witness  is  called  who 
has  been  previously  (see  ante,  Wit- 
ness, pi.  182.)examined,  an  objec- 
tion prevail*  in  the  civil  law,  which, 
in  our  courts,  goes  only  to  his  cre- 
dit ;  product  testis  is  nan  potest  qui 
ante  in  eum  reux  testimonium  dixit ; 
Dig.  2,  5,  26.  Which  rule  seems 
in  some  measure  to  have  been  a- 
dopted  in  Dudds  v.  Billings,  Bunb. 
24. 

See  Cod.  4.  20.  17;  Nov.  90, 
cap.  4. 

C.  (q)  Objection,  how  repelled* 

A  witness  on  examination  on  the 
voir  dire,  acknowledges  that  he 
has  entered  into  a  contract  (the  ef- 
fect of  which  is  to  render  him  in- 
competent,) at  the  same  time,  he 
produces  the  written  contract  itself. 
This  ought  to  be  read.  Butler  and 
another,  assignees  of  Oakley,  v. 
Carver,  2  Stark.  433.  Abbott,  C. 
J.  1818, 

E.  Examination  of  witnesses* 

E.  (d)  Repudiation  of  evidence. 

Where,  in  an  action  against  an 
acceptor,  a  witness  called  to  prove 
an  indorsement  denies  that  it  is  in 
the  handwriting  of  the  alleged  in- 
dorser,  the  indorser  himself  may  be 
called  to  prove  it.  Richardson  v. 
Allen,  2  Stark.  334.  Ellenbor- 
ough, C.  J.  1818. 

in  an  action  on  an  agreement  to 


execute  articles  of  partnership,  the 
plaintiff  called  a  witness  who  prov- 
ed the  breach  of  the  agreement,  by 
the  admission  of  the  defendant^  ho, 
in  the  same  conversation,  stated  as 
his  reason  for  refusing  to  perform 
the  agreement,  that  the  plaintiff  was 
insolvent,  and  that  he  had  deliver- 
ed the  partnership  property  (wine) 
in  satisfaction  of  his  separate  debts. 
The  defendant  wished  to  rely  up 
on  the  evidence  so  given  by  the 
plaintiff,  but  the  chief  justice,  after 
argument  by  Marryat,  ruled,  that 
although  the  defendant  had  assign- 
ed his  reasons  for  breaking  the  a- 
Sr$ement  at  the  same  time  that  he 
ad    made   the    admission    upon 
which  the  plaintiff  relied,  yet  that  it 
must  not  be  taken  that  the  reasons 
so  assigned  by  the  defendant  were 
well  founded;  that  the  evidence 
went  no  further  than  that  the  de- 
fendant had  so  declared,  but  that 
if  the  defendant  meant  to  rely  upon 
the  facts  so  stated  by  him  as  a  de- 
fence, he  must  prove  the  truth  of 
such  facts  by  evidence,  and  was  not 
entitled  to  have  such  facts  taken  as 
true,  because  he  had  stated  them, 
although  such  statement  had  been 
made  at  the  time  of  the  admission 
upon    which  the  plaintiff  relied. 
Verdict  for  plaintiff.  Rcmmie  v. 
Hall,   Abbott,    C.  J.    Guildhall, 
6th  March,  1819. 

BANKRUPT. 


C.  Petitioning  creditor's  debt. 

Where  no  notice  has  been  given 
to  dispute  the  petitioning  creditor's 
debt,  it  must  appear  from  the  depo- 
sitions that  it  existed  at  the  period 
of  the  act  of  bankruptcy.  Clarke 
v.Askew,  1  Stark.  458,  n.  Bayley, 
J.  Durham,  1816. 

And  the  court  discharged  a  rule 
for  a  new  trial.    Ibid. 
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S.  P.  Lawson  v.  Robinson,  1 
Stark.  456.  Ellenborough,  C.  J. 
1816. 

EVIDENCE. 


H.  Admissions. 

H.  (a)  By  the  party* 

The  evidence  which  a  person 
has  given  before  a  committee  of  the 
House  of  Commons,  is  admissible 
against  him  on  a  criminal  charge. 
Rex  v.  Merceron,  2  Stark.  366. 
Abbott,  C.J.  1818. 


PRACTICE. 


In  Weeks  v.  Sparse,  Chambre, 
J.Devon  Lent  Assizes,  1813, one 
of  the  jury  being  taken  unwell,  was 
suffered  to  retire,  the  trial  proceed- 
ded  by  consent,  and  a  verdict  was 
given  by  the  remaining  eleven. 

Thatno  attaint  would  lie  on  such 
verdict,  see  Hassett  v.  Payne,  Cro. 
El.  256.  And  see  Hill  v.  Yates,  12 
East,  229 ;  Clyncard's  case,  Cro. 
El.  654  ;  Jeffreys  v.Tyndall,  Palm. 
411  ;  F.  N.B.  l.n.  (3). 
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NAMES  OF  CASES  ANALYSED. 


Aaron  v  Alexander 

Abbott,  Atkinson  v 
Abel,  Precious  v 

v  Potts 

v  Sutton 
Abery,  Sheldrick  v 

Abingdon,  Lord,  Hex  v 


Abitbol  v  Beneditto 
— ,  Sebag  v 
Abrahams,  Cowan  v 
Abraham,  M aseters  v 
Abraham  vDu  Bois 
Abrahams,  Biddle  v 
Acerrov  Petroni 

Ackerman,  Brard  v 
Ackland  v  Pearce 


Adams,  Pinkerton  t 


■  v  Dsutfcs 

-  v  Lingard 
-V  Fairbairn 

■  v  Malkin 
■,  Noble  v 


Adamson,  Stevens  v 


Rcpttterfc 

3  Campb.  35 

1  Campb.  535 

1  Esp.  351 

3  Esp.  242 

3  Esp.  108 
1  Esp.   55 

1  Esp.  226 
and  Peake,  237 

2  Campb.  487 

1  Stark.  79 

1  Esp.  50 

1  Esp.  375 

4  Campb.  269 

1  Stark.  305 

1  Stark.  100 

5  Esp.  120 
2  Campb.  599 


2  Esp.  611 

3  Esp.  48 

Peake,  117 

2  Stark.  277 

3  Campb.  534 

Molt,  248 
2  Stark.  422 


Titles  ndPlatba.  Ffcg* 

!  Action,  51  7 

Costs,  6  131 

Trespass,  6  358 

Insurance,  9  205 

Agent,  47  24 
( Insurance,  204,  205,  ) 
{                  214,  220,  J 

(  Evidence,  102  157 

Partners,  58  258 

Action,  66  8 

Parliament,  9  272 

Practice,  78,89, 100  304-6 

Costs,  3  131 

Statutes,  38  346 

Libel,  39  248 

Practice,  72  304 

Bilk  and  notes,  153  103 

Evidence,  179  165 

Evidence,  300  175 

Bills  and  notes,  21  91 

Ejectment,  19  144 

Misnomer,  10  264 

Witness,  32,  99  401-7 

Usury,  40  372 

Usury,  32  372 

Evidence,  154  163 

Witness,  59,  96  403-6 

Pleading,  35  294 

Assumpsit,  102  52 

Bills  and  notes,  92  97 

(Agent,  103  30 

I  Witness,  156-7  411 

Witness,  87  406 

Assumpsit,  25  45 
Vendorfcpurchaser  69, 70  390 

Bankrupt,  5  61 

Witness,  69  404 
Stoppage  in  transitu,!  8-9  3$I 
Vendor  &  purchaser,  42  387 

Auction,  Appendix  428 


NAMES  OF  CASES  ANALYSED. 


Adamthwaite  v  Synge 

Adcock  v  Merten* 

Adderley  v  Cookson 
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v  Bridges 
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2  Campb.  15 

Peake,  62 
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2  Stark.  189 

4  Campb.  §2 

2  Stark  76 
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Peake,  162 
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1  Esp.  414 

3  Campb.  245 
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1  Stark.  406 
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1  Stark.  214 
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1  Stark.  210 

2  Stark.  435 

1  Stark.  498 
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2  Campb,  204,  «.    }partners,81 

1  Campb.  176      Attorney,  35, 42 

Foreign  judgments,  2 
Stamps,  62 
Agent,  122 
Auction,  4 
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Ansley  v  Farebrorher 

■  ,  Bullen  v 
,  Thomas  v 


v  Birch 


Anstey  v  Manners 
Applegate,  Lane  v 


2  Esp.  542,  n. 
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(Costs,  11  131 

\  Stamps,  20  338 

Witness,  163  412 

Practice,  11  298 

(  Power,  4  29T 

{  Landlord  and  tenant,  4, 62  234 

(  239 

Interest,,  5-7-8  229-30 

Bills  and  notes,  130  100 

<  Tender,  39  356 
\  Attorney,  30  55 

Stoppage  in  transitu,  2-3  349 

Ship,  153  335 

Bills  and  notes,  30  91 

Assumpsit,  9  43 

Evidence,  302  175 

C  Action,  19  4 

c  Imprisonment,  11  197 

(Ship,  132  33$ 

Carriers,  7  125 

<  Abatement,  S  2r 
I  Imprisonment,  3  19$ 

Action*  on  the  ease,  67  16 
Action-  on  the  case,  63  1  & 
Interest,  20  230 

i  Vendor  and  purchaser,  10  384 
I  Variance,  86  38£- 

Insurance,  130,  173  217,221 
Evidence  240  170 

<  Evidence,  94  1 56 
{  Limitation  of  actions,  35  254 

Ship,  96  330 

Insolvent,  19,  20  203 

Insolvents,  17  203 

Limitation*  of  actions,  29  25a 
(  Bills  &  notes,  187-8,  3^ 1-2 
1  196,119 

Practice,  43  £0? 


NAMES  OF  CASES  ANALYZED. 


Bramah,  Wheeler  v 

Bran,  Shaw  v 

Brand,  Chi  vers  v 
,  Isaacs  v 

Brander,  Slack  9 


Iteporten. 
3  Campb.  340 

1  Stark.  319 

1  Esp.  176 

2  Stark.  167 

1  Esp.  42 


,  Taylor  v  1  Esp.  45 

Brandon,  Clifford  v  t  Campb.  358 

v  Hibbert  4  Campb.  37 

— ,  Mayor  of  London  v  Holt,  438 
— — ,  Mayor  of  London  v  2  Stark.  14 
Brand  wood,  Whitfield  v  2  Stark.  453 
Branscorob,  Hobbs  v  3  Campb.  420 

Brant,  Miller  v  2  Campb.  590 

Branthwaite,  Bean  v  5  Esp.  35 


Brard  v  Ackerman 
Bray,  Leamc  ? 


5  Esp.  120 

5  Esp.  16 
3  East,  593 
Braybrooke,Lord,Atkinson  v  4  Campb.380 

1' Stark.  219 


Brayne,  Mollett  v 
Brazier  t>  Homeward 
Breach,  Oldcrshaw  v 
Breame,  Goodacre  v 
Breed  v  Green. 


Breton  v  Cope 


Brewer  v  Palmer  . 

» 

,  Middleton  v 

Briant,  Attersol  v 
Brickland  v  Newsome 
Bridge  v  Wain 
Bridges,  Adey  v 
■■  v  Francis 


-,  Williams  v 
-v  Walford 


.Briggsv  Crick 

Brindley,  Jones  v 
Briokworth,  Sugar  9 

Bristow  v  Eastman 


v  Haywood 


2  Campb.  103 
MSS. 

6  Esp.  106 

Peake,  174 

Holt,  204 

Peake,  30 

3  Esp.  213 

Peake,  15 
1  Campb.  409 
1  Campb.  474 

1  Stark.  504 

2  Stark.  1 89 
Penke,   1 

2  Stark.  42 
1  Stark.  389,  n. 

5  Esp.  99 

3  Esp.  205 
4  Campb.  46 

Peake,  223 
and  1  Esp.  172 

4  Campb.  213 
1  Stark.  48 


Titles  tiid  Placha. 

Covenant,  14-5 

Bankrupt,  144 

Trover,  14 

Deed,  Appendix 

Witness,  122 

Officer,  29 
I  Evidence,  216 
?  Officer,  25 
(  Process,  1 
{  Arrest,  9, 10, 11,  IT 
)  Imprisonment,  5 

Riot,  1-2 

Assumpsit,  84 

Agent,  23 

Bond,  5 

Covenant,  9 

Officer,  10 

Ship,  155 

Action,  72 
$  Witness,  32, 99 

Usury,  40 

Action,  68-9 

I  Interest,  22 


Pigc 

134 

74 

363 

433 

409 

270 

168 

270 

308 

42 

197 

309 

50 

22 

123 

134 

269 

335 

9 

401-7 

372 

9 

75-9  9 

230 


Statute  of  frauds,  4 

Annuity,  2 

Ejectment,  4 

Witness,  126 

Debtor  and  creditor,  7 

Evidence,  106 

Debtor  and  creditor,  5 

Stock,  1 

Witness,  271 
C  Stamps,  21 
I  Use  and  occupation,  22 

Tender,  27 

Trover,  32 

Bankrupt,  64 

Warranty,  24 

Sheriff,  40-1-2 

Attorney,  7 

Sheriff,  14 

Sheriff,  25 

Witness,  190 

Warranty,  18 

Assumpsit,  4 

Variance,  35 

Bills  and  notes,  59 
(Assumpsit,  86 
^Bankrupt,  127 
)  Evidence,  222 
(infant,  3 
{  Action  on  the  case,  38-9    13 
I  Variance.  57  37* 
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3C 

142 

158 
136 
349 
421 
383 
367 
355 
964 

67 
396 
319 

54 
317 
318 
414 
396 

43 

37(5 
94 
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Bristow,  Le  Loir  v 
Britts,  Hunter  v 
Broadstock,  Walker  v 
Broadwater  v  Blot 
Brock  v.  Copeland 

v  Kent 

Brodie,  Siordetv 
Broennenburgh  v  Haycock 
Bromley  v  Hesseltine 

■  17  Wallace 
Bondrett  v  Hentigg 
Brookbard  v  Woodley 
Brooke,  Goodson  v 
v  Middleton 

■  v  Middleton 
,  Brown  v 

v  Wellington 


Brooks,  Doe  v 

v  Warwick 

Broughton,  Clarke  v 

Broomhead,  Este  v 

Brown  v  Allen 
■■  v  Brooks 
— ,  Burn? 

■  ■■       v  Carstairs 

■     v  Croome 

■  ■   ■  -,  Cuming  v 

v  Doyle 

,  Evans  v 

,  Fasset  v 

,  Fell  v 


■  v  Frye 

.,  Henbest  v 
.  v  Hodgson 
•  v  Hurley i 
- v  Jacobs 
-,  Janson  v 


Reporter*. 
4Campb.  134 

3  .Campb.  455 
1  Esp.  458 

Holt,  547 

1  Esp.  203 

Camp.  366,  n. 

3  Campb.  253 

Holt,  630 

1  Campb.  75 
4  Esp.  237 

Holt,  149 
Peake,  20,  n. 

4  Campb.  163 
1  Campb.  445 
1  Campb.  450 

1  Esp.  388 
MSS. 
2  Campb.  257,  n. 

2  Stark.  389 
3  Campb.  328 

3  Esp.  261 

4  Esp.  158 
1  Esp.  388 

2  Stark.  272 

3  Campb.  161 

2  Stark.  297 

1  Campb.  104 

3  Campb.  51,  n. 

1  Esp.  170 

Peake,  23 

Peake,  96 

2  Campb.  407,  n. 

Peake,  54 
2  Campb.  36 

MSS. 
2  Esp.  726-7 
1  Campb.  41 


Titles  and  PlaeHa. 
Set-off,  30-1 
Ejectment,  45-6 
Evidence,  248 
Bailment,  6 
Action,  6 
Evidence,  244 
Ship,  73, 74 
Warranty,  14, 
Insurance,  10-1-2 
Action  on  the  Case,  17 
Insurance,  17! 
Evidence,  156 
Agent,  44 
Usury,  10,  36 
Practice,  115 
Agent,  102 
Practice,  64-5 


Pagt. 

314 

146 

171 

60 

3 

171 

327-8 

395 

205 

11 

221 

163 

24 

36fr,  372 

307 

29 

303 


.,  Jones  v        1  Esp.  217,  Peake,  233 


v  Macdermot 
-,  Doe  d.  Melcalfu 

v  M'Kinally 

,  Paull  v 

-,  Penry,  administratrix 

of,  v 

-,  Pawley  v 

•,  Peters  v 

v  Pigeon 

vSaul 

v  Forrestall 

61 


5  Esp.  265 
Holt,  295 

1  Esp.  279 
6  Esp.  34 

2  Stark.  403 
MSS. 
4  Esp.  46 

2  Campb.  594 

4  Esp.  267 
Holt,  190 


Landlord  and  tenant,  75   241 
Action  on  the  case,  App.  426 

Game,  7  193 

(Annuity,  13  39 

I  Retraxit,  1  309 

Trespass,  14  359 

Agent,  102  29 

Lien,  18-9  149-50 

Insurance,  70  211 

Libel,  Appendix  441 

Ship,  45  324 

Action,  58  7 

Bankrupt,  185  79 

Witness,  269  421 

Barrister,  1  87 

(  Stamps,  40  340 

I  Warranty,  20  396 

Bankrupt,  48  65 

Carriers,  36-7  128 

Witness,  151  411 

Variance,  63, 72  379-80 

Trespass,  21  360 

{  Action,  5  2 

}  Parent  and  child,  3  271 

(  Trespass,  9  358 

Bills  &notes,244,269  1 1 2, 1 1 5 
Usury,  14 
Assumpsit,  99 
Witness,  1 1 3 
}  Witness,  110 
\  Covenant,  10 
Bills  and  notes,  343 
Limitation  of  actions,  21  253 

<  Set-off,  43  316 
(  Action  on  the  case,  44        14 

Tender,  1  352 

Bankrupt,  103  70 
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408 
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Brown  v  Turner 


■♦Wood  v 


Browning  v  Kinnear 

Bruce  v  Hurley 
-,  Lord  Suffield  * 


v  Hunter 


Bruin,  Metcalfe  v 
Bryan  v  Horsemaa 
Bryant  v  Christie 


1  Stark.  217 
1  Gow,     81 

1  Stark.    23 

t  Stark.  175 

3  Campb.  467 

%  Campb.  422 

5  Esp.     81 

1  Stark.  329 

f  Campb.  321 

Holt,  654 

t  Stark.  314 

Peake,      5 

4  Esp.  227 

1  Campb.    63 

Buck  v  Buck  1  Campb.  547 

Buckingham,Marquls,Rexv4  Campb.  189 


Reporters.  '  Titles  and  Pltcita. 

C  Bills  and  notes,  62 
fi  Esp.  631    <  Stock,  3 

I  Statutes,  29 
Bills  and  notes,  248 


-,  Rose* 


Brydges,  Hurd  v 

,  Morgan  i> 

Bochannan,  Slack  v 
,  Leach  v 

-  ■    ■         v  Rucker 


Buckland  v  Tankard 
■  v  Levi 

Buckley  v  Smith 

Buckmanv  Levi 

Budd  v  Foulkes 

,  Rex  v 

,  Colsell  v 

Bulkley,  Morris  v 
Ball,  Rex  v 
Bullen  v  Ansley 

Buller?  Fisher 


■     ■    ■ ,  Mashiter  » 
Bulling  v  Frost 

Bui  man  v  Birkett 

Bulmer,  Wyatt »     • 
Bulwer,  Dunckley  * 
Bumstead,  Edgar  v 
Bunbury,  Alves  v 
Buun  v  Markham 


1  Esp.  85 
3  Campb.  414 

2  Esp.  697 

3  Campb.  414 

3  Campb.  404 

5  Esp.  230 
1  Campb.  27 
Peake,  144,  n. 
1  Campb.  324 

UEsp.  Ill 

3  Esp.     67 

1  Campb.     84 
1  Esp.  235 

1  Esp.  449 

2  Esp.  538 

6  Esp.  .86 
1  Campb.  411 

4  Campb.     28 

Holt,  352 


Burbridge  v  Manners  3  Campb.  193 


Burchell  v  Hornsby 


1  Campb.  360 


Burdett,  bart.  Morris  v        1  Campb.  218 
Burdon  v  Rickets  2  Campb.  1 2 1 ,  n. 

- »  Webb  2  Esp.  527 


94 
349 
345 
112 

Bills  and  notes,Appendix  432 

(Bills  and  notes,  285  116 

{Evidence,  134-5  160 

Assumpsit,  5  43 

Interest,  28  231 

Bond,  2  122 

Limitation  of  actions*  27  253 

Bills  and  notes,  72  95 

(  Bond,  21  124 

I  Evidence,  151  162 

Bankrupt,  7  62 

Sheriff,  11  317 

Evidence,  221  168 

Bills  and  notes,  1 12  99 

(  Action,  20  4 

(  Foreign  Judgments,  4, 8  188 

Assumpsit,  10  43 

Nuisance,  7,  8  265 

Witness,  91  406 

Vendor  and  purchaser,27  386 

Witness,  281  422 

<  Bailment,  1 1  60 
I  Wharfinger,  7                   398 

Penal  action,  3?  284 

Evidence,  328  178 

Bond,  17  124 

Assumpsit,  51  47 

Felony,  23  185 

Execution,  9  181 

(Insurance,  159  219 

{Carriers,  35  128 

(  Ship,  40  324 

Ship,  59,  60  326 

Gaming,  2  194 

(  Attorney,  14  54 

$  Set-off,  19,  20  314 

Bills  and  notes,  98  97 

Ship,  152  335 

Insurance,  244  227 

Foreign  Judgment,  2       187 

Donatio  mortis  causa  2,3 141 

Bills  and  notes,  103-4,  211 

98,  108 
Action,  73  9 

Action  on  the  case,  99       19 
Waste,  1  396 

i  Evidence,  296  175 

<  Assumpsit,  55  48 
(  Parliament,  3-4-5-6-7-8  271-2 

Evidence,  96  157 

I  Assumpsit,  52  48 

<  Annuity,  11  3$ 
(  Attorney,  51  57 


1STAMES  OP  CASES  ANALYZED. 


Reporter*. 

Burfell,  Hicks  *  4  Campb.  235,  n. 

Burgess  yClements  lStark.261,Holt,21  In. 
Burghall,  Be  His  v  2  Esp.  722 

Burgis,  Beveridge  v  3  Campb.  262 

Burgoa  v  Sharpe  2  Campb.  529 

Burland,  Pepper  v  Peake,  103 


Burleigh,  Jackson  * 

Burmester  v  Hodgson 
Burn?  Phelps 

,  Swinford  » 

— —  v  Brown 
Barnard,  Tempany  v 
Burnett  v  Kensington 
Burneyv  Jennings 
Buross  v  Lucas 
Burra  v  Clarke 
Burr  v  Harper 

Surrell,  Coverley  * 

Burridge,  Bieten  v 

Burrough  v  Martin 


3  Esp.,  34 

2  Campb.  488 

1  Star^.    94 

iGow,  5-7 

2  Stark.  272 

4  Campb,     20 

1  Esp.  416 

6  Esp,       8 

5  Esp.  153 

4  Campb.  355 

Holt,  420 

2  Stark.  295 

3  Campb.  139 

2  Campb.  112 


Barrow,  Hathaway  v  1  Campb.  1 51 


Burt  v  Palmer 

Barton  v  Lloyd 
Burtonwood,  Howard  v 

Barwood,  Parish  v 


5  Esp.  145 

3  Esp.  207 
Peake,  233,  n. 

5  Esp.     33 


Bushel  &  Jackson,  Gossv        3  Esp.  198 
Bush  v  Spencc,  4  Campb.  329 

Bushcr,  Rocher  v  1  Stark.     27 


Bustin,  Paine  v 

• 

Butt  v  Conant 
v Jones 
■    v  Newman 
Butcher,  Partingdon  v 

,  Preston  v 

,  Rex  v 

Butchers'  Company  r 
Butler  v  Allnutt 
v  Carver 


1  Stark.     74 

1  Gow,     84 

1  Gow,     99 

1  Gow,     97 

6  Esp.     66 

1  Stark.       3 

Peake,  169 

Jones    1  Esp.  160 

1  Stark.  222 

2  Stark    433 
2  Campb.  415 

3  Esp.  105 
3  Esp.  215 


-v  Heane 
-,  Murray  v 
-,  Singleton  v 

-,Nutti>  6  Esp.  176 

-,  Phillips  v  2  Esp.  5G9 

v  Rhodes     1  Esp.  236,  Peake,  238 


Titles  and  PlaeH*,  Fsgi. 

Bankrupt,  37  64 

Inkeeper,  3,  4  200 

Penal  action,  26  283 

Bills  and  notes,  226  110 

Agent,  106  30 

Agreement,  4  32 

C  Action  on  the  case,  41         14 

{  Evidence,  57-8  154 

{  Practice,  28  300 

Ship,  87  .  .329 

Use  and  occupation,  13-4  367 

Arbitrament,  Appendix    427 

Lien,  18-9  149-50 

Variance,  91  382 

Insurance,  53  209 

Apprentice,  1  39 

Landlord  and  tenant,  58     239 

Bankrupt,  179  78 

Evidence,  173  J  64 

(  Vendor  and  purchaser,92  392 

{  Warranty,  9  395 

Action  on  the  case,  47        15 

K  Evidence,  85  15ft 

I  Witness,  248  419 

]  Costs,  19  132 

Evidence,  7  149 

I  Evidence,  293  174 

I  Limitation  of  actions,  17  253 

Witness,  62  403 

Evidence,  78  1 55 

i  Penal  action,  51  285 

/Variance,  17  375 

(  Vendor  and  purchaser,  8  384' 

Justices  of  the  peace,  3,5  232 

Conditions  precedent,3,9  130 

Witness,  171  413 

Ship,  115  331 

Amendment,  3         :  37 

Practice,  71  304 

Pleading.  5  291 

Justices  of  peace,  Appen.  440 

Officer,  Appendix  445 

Officer,  Appendix  445 

Limitation  of  actions,32  254 

Variance,  20  375 

Bail,  9  59 

Witness,  202  415 

Evidence,  155  163 

Bankrupt,  Appendix        430 

Carriers,  29  127 

Practice,  103  306 

Bankrupt,  155  75 

(  Assumpsit,  36  46 

\  Variance,  51  378 

Landlord  and  tenant,  61    240 

Insolvents,  1 1  202 
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Buxton  v  Lawton 
Buzzard  v  Flecknoe 


,  Uetxrters. 
4  Campb.  163 
1  Stark.  933 


THlrt  and  PtaHft.  Pige 

Practice,  66  303 

Bills  and  notes,  155  103 


Cadell,  Sheriff* 


C 

1  Esp.  617 

3  Esp.     88 
Peake,  114 
Peake,  36,  & 
1  Esp.  206,  n. 
Calvert  v  Archbishop  of  Canterbury 

2  Esp.  646 


,  Viner  v 
Cailiff?  Dangers 
Caldwell,  BisseU 


-,  Ash  v  Doe  d.         2  Campb.  387 


v  Horsfall 
v  Roberts 


4  Esp.  167 
3  Campb.  342 

5  Esp.     16 


Call  v  Dunning 

Callaway,  Coore  v 

Calley,  Bowsher  v 
Cattaghan  v  Aylett 
Callard  v  White 
Camp j  Barton  v  MSS.  Guildhall,  E.  T. 

1805. 
Campbell,  Rex  v 
v  Thompson 

,  Roche  v  • 
■  v  Uassel 


1  Esp.  115 

1  Campb.  391,  n. 

2  Campb.  549 

1  Stark.  171 


1  Campb.    91 
1  Stark.  490 


(  Trover,  2  362 

/Ship, 9  «.  321 

)  Evidence,  108  158 

Bankrupt,  8, 1 19  62,72 

Bailment,  5  60 

Distress,  1 

Evidence,  119 
f  Landlord  &  tenant,77,"  81 

(Evidence,  321 

Ejectment,  47 

Bills  and  notes,  37 

Witness,  283 
i  Vendor  and  purchaser,48  388 


140 
159 

241 

177 
146 

92 
422 


\  Tender,  33-6 
Evidence,  302 
Bills  and  notes,  131 
Innkeeper,  5 

I  Bills  and  notes,  306 

Variance,  64 
Ship,  58,  1 10-1 


355 
175 
100 
200 

118 

379 
326,  331 


Camfield  v  Gilbert 
Cameron,  Cass  v 

Cammeyer,  Rucker  v 
Campion  v  Bently 


3  Campb.  247 

1  Stark.  233 
4  Esp.  221 
Peake,  124 

1  Esp.  105 

1  Esp.  343 
6  Esp.  136 


Canfield,  Rex  v 
Canterbury,  Archbishop  of, 

Calvert  v  2  Esp.  646 

1  -      ,  Mayor,  &c.  of  d.  Furley, 


v  Wood 
Carey  v  Adkins 

v  Kearsley 

-  v  Longman 
-,  Smith  v 

Game,  Stokes  v 
Carpenter,  Cobb  v 


»,  Hector  v 


1  Esp.  198 
4  Campb.    92 

4  Esp.  168 

3  Esp.  373 
3  Campb.  461 

2  Campb.  339 
2  Campb.  13,  n. 

1  Stark.  190 


i  Bills  and  notes,  172  105 
I  Variance,  50  378 
Agent,  76  27 
Assumpsit,  80  50 
Witness,  181  413 
Agent,  37  23 
Frauds,  statute  of,  2 1  191 
Executors  and  adminis- 
trators, 19  183 
Witness,  108,  112  408 
Nuisance,  22  267 

Evidence,  119  159 

Landlord  and  tenant,  60   239 

Evidence,  284-5  174 

(  Literary  property,  7,  8, 
I  9,  10,  11  255 

Literary  property,  6        255 

Defamation,  3,  4  139 

(Ship,  19,  112,  114   322,331 
I  Evidence,  97-8  157 

Use  &  occupation,  6, 9  366-7 
l  Attorney,  33  & 

(  Bail,  8  59 

(Costs,  14  132 
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Reporters. 

Carr,  Greenstreet  v  1  Campb.  551 

Carr,  Newsam  v  2  Stark.    69 

,  Sir  John,  v.  Hood  1  Campb.  355,  n. 

,  Stone  v  3  Esp.       1 


-,  Symonds  v 


1  Campb.  361 


Carrington  v  Taylor  2  Campb.  258 


Carrol  v  Bird 


,  v  Blencow 

,  De  Tastet  v 

Carruthers  v  Gray 
-,  Parkin  v 


3  Esp.  201 

4  Esp.     87 
1  Stark.     88 

3  Campb.  142 
3  Esp.  248 


Carstairs  &  others  v  Alnutt  3  Campb.  497 


,  Bell  v 

,  Annette 

,  Brown  v 

Carter  v  Bond 
—  v  Pryke 

v  Ring 

v  Toldervey 

Cartony,  Daniel  v 
Cartwrigbt  v  Rowlej 
,  Berthon  v 


- v  Williams 

Carver,  Butler  v 
Gary  v  Gerrish 
Casaux,  Rex  v 
Cass  v  Cameron 
Cassano,  Rex  v 
Caste  I  v  Scarmaa 
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Witness,  52  403 

(  Insurance,  216  2£4 

(  Agent,  69'  26 

Stamps,  3  337 

Bills  and  notes,  45-6  92 
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Titles  and  PtaK*  hge. 

Landlord  &  tenant,  82  241 
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Falconer  v  Hanson 

,  Miller  v 

Falloo  v  Anderson 
Fallows,  Fisher  v 
Farebrother  v  Ansley 
Farish  v  Wilson 

Fanner,  Powel  v 

— v  Joseph 

v  Robinson 
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3  Campb.  397 
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Peake,    73 

.   Peake,     57 
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2  Campb.  339 


\ 


Fairer  v  Nightingale 
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1  Campb. 
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Peake,    96 
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d.  Pewtris  v  Granger  3  Campb.  177 
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Fenton  v  Goundry  2  Campb.  656 
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2  Esp.  564 
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3  Esp.  238 


Fitzjames,Marquis  of,  Alfred  v  3  Esp.      3 
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Forbes  v  Cowie  1  Campb.  620 

.-   -,  Mil  ward*  4  Esp.  172 
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(  Trespass,  22  360 

Witness,  185-6  414 

Infant,  22  199 

Assumpsit,  47  47 

Bastards,  4, 10  87-8 

Auction,  8  58 

Vendor  &  purchaser,  5    384 

Action  on  the  case,  91        18 

<  Power,  5  297 

{  Landlord  ^tenant,  1,2,3  234 

368 

125 

16 

178 

81 


s 


Usury,  2 

i  Carrier,  6, 12 

<  Action  on  the  case,  66 

(  Evidence,  331 
Bankrupt,  205 
Vendor  &  Purchaser,  75  390 
Insurance,  15  205 

Vendor  U  purchaser,  80  391 
Agent,  2  90 

Ship,  61,  62  326 

(  Action,  9  3 

(Bankrupt,  182  79 


NAMES  OF  CASES  ANALYZED. 


Grots  v  La  Page 
Grove,  Hubert  v 

- v  Ware 

Guidon  v  Robson 
Guillod  v  Nock 
Gunhouse,  Clement  v 
Gunning,  fiuberley  v  . 
Gunston,  GoJdiev 
Gurr  v  Rutton 
Guthrie  v  Wood 
Guy,  Birkr 

,  Lord  Say  &  Sele  v 


Gfrennap,  Hurst  v 
Gwyllim  v  Scholey 
Gwynne  v  Tye 
Gyfford  v  Woodgate 
Gyles  v  Hill 


Reported. 

Holt,  105 

1  Esp.  148 

2  Stark.  174 

2  Campb.  302 

1  Esp.  347 

5  Esp.     83 
Peake,    97 

4  Campb.  381 
Holt,  327 

1  Stark.  367 
.4  Esp.  184 

4  Esp.  154 

2  Stark.  306 

6  Esp.  100 
2  Campb.  346 
2  Campb.  117 
1  Campb.  471 


Titles  and  Pbrita.  rFkgt. 

Vendor  and  purchaser,  32  387 

Action  on  the  case,  88  18 

Practice,  46  302 

Partners,  18  274 

Practice,  18  299 

Deed,  1  137 

Practice;  61  303 

Bankrupt,  92  69 

Bankrupt,  116  71 

TroreM4  $*5 

LimitaUon  of  actions,? 4-6  255 
C  Action,  2  2 

1  Legacy,  2  242 

Bankrupt,  1*2  77 

Evidence,  261  172 

Bills  and  notes,  47  92 

Evidenced,  16-6-7  149, 150 
Evidence,  29  161 


H 


Habberton  v  Wakefield 
Habershon  v  Trotter 
Haden,  M'Allester  v 

Hagedorn  v  Reid 

Hague,  Hayward  v 

•,  Peto  v 

Haigh,  Collott  v 
v  De  la  Cour 

-,  Doxon  v 

-,  Mathews  v 
Hale,  Herne  v 
—  v  Small 
Haley,  Cuthbert  v 

Halford,  SU11  v 
Hall,  Bancroft  v 

v  Elliott 
-,  Knibbs  v 


4  Campb.    58 

3  Esp.    38 

2  Campb.  438 

3  Campb.  377 

4  Esp.    93 
6  Esp.  134 

5  Campb.  281 

3  Campb.  319 

1  Esp.  409 

4  Esp.  100 
3  Esp.  237 
MSS. 
3  Esp.    22 

4  Campb.     17 

Holt,  476 

Peake,    86 
1  Esp.    84 


-, v   1  Esp.  84,  &  Peake,  210 

v  Pickard  3  Campb.  187 


Robson  * 


-,  Shepherd  v 

Halliday  v  Ward 
Hailiwell,  Aldred  v 
,  Hartley  v 


Peake,  127 


3  Campb.  180 

3  Campb.    32 
1  Stark.  117 
2  Stark.  212 

&  Holt,  617 


Execution,  3 
Witness,  17 
Gaming,  3 
Insurance,  21-2 
Evidence,  141 
Tendert  37 
Evidence,  292 


180 
400 
194 
206 
161 
355 
174 


i 


i 


Bills  fc  notes,  146, 215   103-9 
Insurance,  75  212 

Evidenced  45, 31&-6  162,176 
Witness,  219  417 

Evidence,  42  153 

Stamps,  4  337 

Witness,  Appendix  463 

Usury,  29  371 

Evidence,  68  155 

Arbitrament,  9,  14  40-1 

Bills  and  notes,  205-6        108 
Executors  and  administra- 


tors, 13,  14 
Distress,  7 
Assumpsit,  98 
Set-off,  18,  21 
Action,  71 
Stamps,  9,  10 
Gaming,  1 
Action,  4 
Apprentice,  2 
Assumpsit,  95 
Statutes,  18 


183 

140 

62 

313*4 

9 

337 

194 

2 

39 

51 

344 


*»r 


i 


Limitation  of  actions,  36  254 
Statutes,  63  348 

Action  on  the  case,  33       13 


NAMES  OF  CASES  ANALYZED. 


Hamilton  v  Stratum 

Hamlyn,  Rex  v 

Hammersley  v  Knowlys 
Ham  nersmith,  Rex  v 
Hammond  v  Dufrene 

* v  Hicks 

,  Park  v 

, v 

v  Plank 

— ,  Page,  Rex  v  2 

,  Rex  v 
— — ,  Shipley  v 


Hampton  v  Jarratt 

,  Marriott  u 

Harrison  x>  Harrison 
Hancock  v  Clay 
v  Welch 

Hand,  Worral  v 
Hankey,  Maddocks  t> 
*  Smith 

Hankin,  Hicks  v   - 

,  Saunderson  v 

Hannam,  Hobbs  v 

,  Ormerod  v 

Hannay,  Curtis  v 
Hanson,  Barton  v 
,  Falconer  v 

v  Roberdeau 

Harbottle,  Youlu 
Harconrt,  Parker  v 
Hardacre,  Davis  v 


•«*■»" 


v  Stewart 


Reporter*, 
MSS. 

4  Campb.  379 

2  Esp.  666 

1  Stark.  357 

3  Campb.  146 

5  Esp.  139 

4  Campb.  344 

Holt,     80 
Peake,  166,  n. 
Esp.  650  & 

6  Esp.     83 
2  Esp.  719 

5  Esp.  114 

2  Esp.  560 

2  Esp.  646 

2  Esp.  555 

2  Stark.  100 
1  Stark.  347 

Peake,    74 

2  Esp.  647 
Peake,  42,  n. 

4  Esp.  114 

3  Esp.  180 
3  Campb.  .  93 

1  Esp.  362,  n, 

3  Esp.     82 

2  Campb.     97 

1  Campb.  177 

Peake,  120 
Peake,    49 

5  Esp.  249 

2  Campb.  375 

5  Esp.  103 


.,  Wallace  v  l  Campb.    45 

4  Campb.  254-5 
1  Stark.  467 

1  Esp.    57 

Halt,  342 

Holt,  631 

1  Campb.  327 

»  3  Campb.  396 

Holt,  657 

Peake,  68,  n. 

lGow,  111 


Harder  v  Bother? tone 
Harding  v  Cooper 

■  v  Cretbom 

Harden,  Goupy  v 

■■  v  Greening 

■  ■        »  Spicer 
Hardingham,  Coupland 
Hardman  v  Clegg 
— ,  Russell  v 
Hardwick  v  Blanchard 


Titles  tod  Plaeits.  ftge. 

J  Surety,  1  352 

I  Time,  6  356 

\  Toll,  2  357 

(  Misdemeanor,  16  260 

Debtor  and  creditor,  10  1 36 

Nuisance,  23  267 

Bills  and  notes,  232  110 

Bankrupt,  27  63 

Insurance,  111,  112  215 

Insurance,  251,252  228 

Trover,  38  .  365 

>  Evidence,  20-1-2 

)  Stamps,  65  342 

Misdemeanor,  30  262 

C  Tithes,  1,  2  357 

\  Interest,  2,  3  229 

Set-off,  36  315 

Assumpsit,  100  52 

Bankrupt,  4  61 

Agreement,  2  32 

Replevin,  7  309 

>  Executors  and  administra- 
\         tors,  4  182 
'  Bills  and  notes,  308  118 

Evidence,  279  173 
Vendor  and  purchaser*  29 

30-1 
Frauds,  statute  of,  23 
Agent,  60 

Frauds,  statute  of,  15  190 

Insurance,  190  222 

Penal  action,  30  284 

Warranty,  16  395 

Partners,  4, 5  27.5 
Evidence,  53, 129     154,  160 

Auction,  5     -  58 

Trover,  18  363 

Agreement*  6  32 

Usury,  5  368 

(  Auction,  7  58 

I  Agent,  115  31 

I  Bills  and  notes,  68,  93  94-7 

I  Bankrupt,  122  72 

Ship,  97-8  330 

Bills  and  notes,  73  95 

Landlord  and  tenant,  16  235 

Witness,  275-6  421 
Agent,  16                  '21 

Bills  and  notes,  171  105 

Libel,  Appendix  441 

Tender,  29   •  355 

Action  on  the  case,  96  19 

Writ  pf  right,  2  423 

Bankrupt,  191  79 

Witness,  Appendix  4(tt 


386 

191 

25 


NAMES  OF  CASES  ANALYZED. 


Hardy  v  Murphy 

,  Rotcow  » 
■        v  Woodroofe 
Harman  v  Anderson 

■■    ■     -  v  Clark 
■  v  Gandolph 

■  v  Kingston 


v  Lasbrey 
v  Mant 


■  *  Tappenden 

v  Vaux 

Harmer  v  Killing 

v  Wright 

Harmondv  Pearson 
Harper,  Burr  v 
Harpar,  Gordon  v 
Harrhy  v  Wall 
Harris,  Baroford  v 

v  Boston 

v  Hudson 

■  Fryett  d.  v  Jeffreys 

,  Lloyd  v 
—  v  Lunell 


-,  Molton  v 
-v  Morris 

-  v  Orme 

-,  Walls  &  Still  v 
-,  Smith  v 
■  v  Tippett 

-  v  Watson 


Reporter!. 

1  Esp.  294 

2  Campb.  458 
2  Stark.  319 

2  Campb,  243 

4  Campb.  159 
Holt,    35 

3  Campb.  153 

Holt,  390 

4  Campb.  161 

3  Esp.  278 

3*Campb.  429 

5  Esp.  102 

2  Stark.    35 

1  Campb.  517 
Holt,  420 

2  Esp.  465 
2  Stark.  195 

1  Stark.  343 

2  Campb.  348 

4  Esp.  152 

1  Esp.  393 

Peake,  174 

MSS. 

2  Esp.  549 
4  Esp.  41 

2  Campb.  497, ». 
6  Esp.  36 

2  Stark.    47 
2  Campb.  637 

Peake,  72 


Harrison, Ashley  v  l»Esp.  48  &  Peake,  194 


-  v  Blades 
,  Deady  v 

-  v  Dickson 


-  v  Fitzhenry 
-,  Hamson  v 

•  v  Millar 

-  v  Stratton 

-  v  Walker 


v  Wilson 


Harrop  v  Green 
Hart  v  Biggs 

v  Horn 


3  Campb.  457 

1  Stark.    60 

3  Campb.  52,  n. 

3  Esp.  238 
2  Esp.  555 
2  Esp.  513 

4  Esp.  218 
Peake,  111 

2  Esp.  708 

4  Esp.  198 

Holt,  245 

2  Campb.    92 


TiUes  and  Pitch*.  Page. 

(  Imprisonment,  9,10  1 97 

I  Officer,  3,  4  268 

Bills  and  notes,  239  111 

Bills  and  notes,  Appendix  431" 

Stoppage  in  transitu,  20-1  351 

$  Insurance,  80  212 

\  Ship,  80  328 

Ship,  82  328 

(  Insurance,  1,  2  204 

(  Insurance,  83  212 

Witness,  92  406 

Ship,  79  328 

(Costa,  12  131 

I  Mandamus,  1,  2  256 

Insurance,  64  209 

Infant,  19  198 

Pleading,  32  293 

Action  on  the  case,  69  16 

Evidence,  173  164 

Trover,  1  361 

Insolvents,  7  201 

Set-off,  26  314 

Usury,,9  369 

Usury,  33  372 

Covenant,  11  134 

(  Action  on  the  ease,  36  13 

I  Sheriff,  10  317 

Vendor  k  purchaser,  46  386 

Evidence,  3,  317       149,  176 

Baron  and  feme,  39  85 

Evidence,  46         ■  153 

Justice  of  peace,  2  232 

Action  on  the  case,  83  18 

Witness,  238  418 

.  Ship,  133  333 

C  Evidence,  308  176 

<  Libel,  1  242 

(  Action  on  the  case,  73  17 

Evidence,  118  159 

Witness,  81-2  405 

Bills  and  notes,  261  114 

(  Bills  and  notes,  226  110 

I  Variance,  24  375 

Bankrupt,  4  61 

(  Insurance^  3  204 

I  Statutes,  24  345 

Defamation,  7  139 

Bankrupt,  109, 138  70 

Assumpsit,  85  50 

Variance,  21  375 

Ship,  76  328 

Landlord  and  tenant,  70  240 

Bankrupt,  152  75 

$  Evidence,  265  172 

(Witness,  145  411 


VA&&S  OF  CASES  ANALYZES. 


Hart,  Jacobs  v 
v  M'lnlosh 

v  Newman 

v  Sattlejr 
-,  Twentyman  v 


v  White 
Hartley  v  Halliwell 


v  Hitchcock 
Hartop  v  Toussaint 

Hartley  v  Pehail 


•,  Spears  v 
-  v  Wilkinson 


Hartsink,  Bateson  v 


-,  Hebden  v 


Hartshorn  v  Slodden 
Harvey  v  Martin 
»  ,  Ciarke  v 


v  Morgan 


Harwood,  Price  v 
iiasbargh  v  Orme 
Hastings,  Walton  v 
■  v  Wilsoti 

Haswell,  Howlett  v 
Hatchet  v  Marshall 


Reporters. 

*  Stark.    45 
|  Esp.  208 

3  Campb.    13 

3  Campb.  528 
1  Stark.  36^ 

Holt,  376 

*  Stark.  212 

Holt,  61? 

1  Stark.  408 

Holt,  335 

Peake,  131 

3  Esp.    81 

4  Campb.  127 

4  Esp.    43 

4  Esp.    46 

4  Esp.    60 
1  Campb.  425,  n. 

1  Stark.    92 

2  Stark.    17 

3  Campb.  108 
1  Campb.  558,  ft. 

4  Campb.  223 

Holt,  290 

4  Campb.  118 

Peake,  172 


Hathaway  v  Borrow  1  Campb.  151, 180,  d. 


Hattam  v  Withers 

Haoghton  v  Ewbank 

Havelock,  Bilke  v 

■  ■  ,  Thompson  v 
Howells,  Watherell  9 
Hawes  v  Hamble 
Hawker,  Bartelot  v 

Hawke,  Helyear  v 

,  Sparrow  v 
Hawkins  v  Blewit 
,  Freer 

— ,  Lechmere  • 
—  uRutt 


m 


•m 


1  Esp.  259 

4  Campb.    88 

3  Campb.  374 

1  Campb.  527 

1  Campb.  227 

2  Campb.  327,  n. 

Peake,      7 

5  Esp.    72 

2  Esp.  605 
2  Esp.  663 

Holt,  550 

2  Esp.  626 
Peake,  186 


Thlei  and  Placta.  Page. 

Bills  and  notes,  35  91 

Witness,  88  406 

i  Evidence,  239  170 

<  Bills  and  notes,  150  103 

( Insolvents,  6  201 

Frauds,  statute  of,  1 4  1 90 

Ship,  120  832 

Bankrupt,  73  68 

>  Action  on  tye  case,  33  13 

lien,  24  150 

Bankrupt,  115  71 

Covenant,  12  134 

Landlord  and  tenant,  10  235 

Vendor  it  purchaser,  72  390 
Lien,  27, 34                    250-1 

Limitation  Of  actions,  10  252 

Bills  and  notes,  7  89 

Bankrupt,  94  69 

Witness,  261  419 

Assumpsit,  107  53 

£et-ofi,35  315 

Bankrupt,  156  75 

Bills  and  notes,  114  99 

Penal  action,  46  285 

I  Practice,  56  303 

J  Agreement,  36  35 
I  Variance,  4,  67              373-9 

Misnomer,  5  264 

Practice,  33  301 
Bills  and  notes,  31,43     91-2 

Bankrupt,  124  12 

Infant,  16'  198 

Practice,  8  298 

Costs,  19  132 

Evidence,  7  149 

Witness,  66  404 

Evidence;  181  165 

Usury,  42-3  373 

Insurance,  216  2£4 

Agent,  69  26 

Action,  26  4 

Agent,  12-3  21 

Waste,  4  396 

Vendor  and  purchaser,  9  384 

Action  on  the  case,  4  1 1 

t  Agent,  64  26 

\  Warranty,  8  395 

Landlord  and  tenant,  69  240 

Donatio  mortis  causa,  1  141 

Evidence,  206  161 

i  Debtor  and  creditor,  6  136 

I  Set-off;  32  315 

Debtor  and  creditor,  3  136 


NAMES  OF  CASES  ANALYZED. 


Reporters. 


HawksbaW)  Parkins  v    2  Stark.  381,  239 


Haw  ley  v  Peacock  2  Campb.  657 

flay  v  Monkhouse  Holt,  603 

Haycock,  Broennenbuigh  v       Holt,  630 
Haydon  v  Hay  ward  1  Campb.  180 

2  Esp.  509 

%  Esp.  652 

5  Etp.    66 

1  Stark.  370 

1  Esp.  313 

1  Stark.  447 

1  Campb.  190 
4  Esp.     93 

2  Campb.  66 
4  Campb.  213 
Peake,  233, ». 

1  Esp.     94 
Holt,  363 


— — ,  Matthews  » 

- ,  Ward  d 

Hayman  v  Molton 
Hayne,  Fleming  v 

liayter,  Hickey  v 

Haythorn,  Green  v 
Hay  ward,  Haydon  v 

■  v  Hague 

■  v  Scougall 
Haywood,  Bristow  v 

■  v  Firmin 


Hazel,.  Doe  d.  Parry  v 
Head  v  Sewell 

H*adfoit,Marquisof,Ree*v2Campb.'  574 
Headlam  v  Hedley  Holt,  463 

Headington,  Russell  v  1  Stark.     13 

Headley,  Barnes  v      1  Campb.  157,  190 
Heane,  Butler  v  2  Campb.  416 


Hebden  v  Hartsink 


4  Esp.    46 


Heapy,  Richmond 

— — , v 

Heanny  v  Birch 
Heard,  Jejfery  v 

Hearn  v  Tomlin 
Hearoe  v  Hale 
Heath  v  Hubbard 
— ,  Schneider  v 
,  Splidt  v 

Heaven,  Aston  v 


v  1  Stark.  202 

4  Campb.  207 
3  Campb.  233 
MSS.  Launceaton 
Assizes,  1819. 

Peake,  192 

3  Esp.  237 

4  Esp.  205 
3  Campb.  506 

2  Campb.  57,  n. 

2  Esp.  533 


Hector  v  Carpenter 

Hedbergh  v  Pearson 
Hadley,  Headlam  v 
"  v  Lapage 

Heightman,  Hulle  o 
Heists,  Stubbing  v 


t  Stark.  190 

Holt,  349 

Holt,  153 

Hoit,  392 

4  Esp.     75 

Peake,    47 


THIet  and  Plaeita*  Page.' 

'  Bond,  Appendix  432 

Bond,  10  123 

Deed,  2  137 

Evidence,  299  176 

Pleading,  25  293 

Witness,  40  402 

Pleading,  4, 37  291-4 

Ship,  4  321 

Warranty,  14  39i 
Vendor  and  purchaser,77  391 

i  Agent,  48  24 

I  Witness,  156  411 

Witness,  129  409 

Ship,  6  321 

Bankrupt,  197  80 
Executors  and  adminit* 

trators,6,U,  18  182-3 

Judgment,  1  231 

Evidence,  226  168 

Trover,  15  363 
Vendor  and  pvrchaser,77  391 

Tender,  37  356 
Vendor  and  purchaser,  1 1  384 

Variance,  67  370 

Evidence,  77  156 
Landlord  and  tenant,  62  240 

Bills  and  notes,  127  10Q 

Bills  and  notes,  296  117 

Way,  2  397 

Arbitrament,  12  40 

Usury,  22  370 

Carriers,  29  127 

(Set-off,  35  315 

'.  Assumpsit,  107  63 

(  Pleading,  44  294 

Bankrupt,  63  66 

Bankrupt,  101  70 

Bankrupt,  10  62 

>  Bills  and  notes,  272  115 

Use  and  occupation,  1       366 
Stamps,  4  337 

Ship,  17  322 

Vendor,  Appendix  460 

Vendor  and  purchaser,51  388 
Action  on  the  case,  64       16 

125 
55 

132 

69 

222 
397 
325 
334 
29 


Carriers,  5 
Attorney,  33 
Costs,  14 
Bail,  8 

Insurance,  195-6 
Way, 
Ship,  64 
Ship,  143-4 
Agent,  94 


NAMES  OF  CASES  ANALYZED. 


Hellier  v  Franklin 

Helyear  v  Hawke 

Helmsley  v  Loader 
Henbest  v  Brown* 
Henchett  v  Wall 
Henderson  v  Charnock 

v  Wild 

Henkin  v  Geraa 


Hentigg,  Bondrett  v 

Henley,  Coupy  v 

Hennell  v  Fairlamb 
Heinrick,  Millar  v 
Henry  v  Adey 
v  Staniforth 

Herbert  v  Jones 

Heriotv  Stuart 
Herne,  Sloman  v 

- ,  Webb  v 

Henry  v  Leigh 
Herbert  v  Champion 
Hern,  Rexv 

Heron  v  Granger 


Rcpnrteri. 

1  Stark.  291 

5  Esp.     72 

2  Campb.  450 
Peake,     64 

1  Eip.   278,  *. 

Peake,      4 

2  Campb.  561 
2  Campb.  409 

2  Campb.  408 

Holt,  149 

2  Esp.  540 

3  Esp.  104 
4  Campb.  155 

4  Esp.  229 
Campb.  270 

1  Stark.  254 
1  Esp.  422 

1  Esp.  437 

2  Esp.  695 

2  Esp.  671 

3  Campb.  499 
1  Campb.  135 

MSS. 

5  Esp.  269 


Hensley,East  India  Company  v  1  Esp.  112 
Heseltine,  Bromley  v  1  Campb.    76 

,  Heys  v  2  Campb.  604 

Hesketh  v  Gowing  5  Esp.  131 

Hetherington  v  Kemp        4  Campb.  193 


Hewett,  Green  v 

Hewlett,  Waikimv 
Hewsoo,  Holcombe  v 
Heyman  v  Meyle 

v  Parish 

Heys  v  Heseltine 

,  Tarn  v        1  Stark. 

Heywood  v  Waring 
Hibbert,  Brandon  v 
— ,  Jones  v 

v  Martin  1 

— —  v  Shee 
Hick,  Anderson  v 


Hickey  v  Hayter 

Hicks  v  Burfell 
-,  Hammond  v 
v  Hansen 


Peake,  182 

MSS. 
2  Campb.  391 
2  Campb.  337 
2  Campb.  149 

2  Campb.  604 
278,Holt,  378 
4  Campb.  291 
4  Campb.     37 

2  Stark.  304 
Campb.  538-9 
1  Campb.  113 

3  Campb.  179 

1  Esp.  313 


i 


4  Campb.  235,  n. 
6  Esp.  139 
4  Esp.  114 


Tides  and  PlacSta* 

Bond,  11,  15  123-4 

<  Warranty,  8  395 
(  Agent,  64  26 

Variance,  44  377 

Bankrupt,  48  65 

Evidence,  143  162 
Landlord  and  tenant,  69  239 

Partners,  47  276 

Gaining,  13  195 

Practice,  76  301 

Insurance,  171  221 

(Arrest,  15,  16  42 

(  Officer,  5,  8  269 

Set-off,  41-2  315-6 

Foreign  laws,  3  188 

Foreign  judgment,  1  187 

Insurance,  17, 18  206 

Pleading,  1 1  292 

<  Variance,  32  276 
I  Libel,  4,  5  242-3 

Witness,  26  400 

$  Evidence,  14  150 

{  Escape,  2  146 

Bankrupt,  208  81 

Insurance,  213  224 

Excise,  Appendix 
(  Vendor  and  purchaser,43  387 

<  Assumpsit,  30  45 
(  Stamps,  24  338 

Agent,  42  24 

Insurance,  10,  11  205 

Variance,  11  374 

Bastards,  1,  2  87 
Bills  and  notes,  1 90-1  -2    1 07 

(  Assumpsit,  67  49 

{Officer,  1,2,  3  268 

Bastards,  13  88 

Agreement,  40  35 

Frauds,  statute  of,  19  191 
Insurance,  160,188  220,222 

Variance,  11  374 
Bankrupt,  75,  146-9  68,  74,5 

Lien,  17  249 

Assumpsit,  84  50 

Bills  and  notes,  154  103 
Insurance,  39,  215  208, 224 
Vendor  and  purchaser, 76  390 

Bills  and  notes,  118  99 

I  Judgment,  1  231 

<  Executors  and  adminia- 

(         trators,  6. 11,  18  182-3 

Bankrupt,  37  64 

Bankrupt,  27  63 

Agent,  60  25 


NAMES  OF  CASES  ANALYZED. 


Reporters. 

Hucks,  Rex  v  1  Stark.  523 

Hide  v  Proprietors  of  Trent  and 

Mersey  Navigation  1  Esp.    36 

1  Campb.  181-3 

Holt,  207 

1  Campb.  451 

3  Campb.  385 

2  Stark.  180 


,  Spybey  v 

Hides,  Dicas  v 
Higgins,  Gosling  v 

,  Shadforth  v 

Higgs  v  Dixon 

Heyman,  Tagwell  v 

Hill,  Beran  v 

,  Chamberlain  v 

^—  v  Coombe 

,  Rex  v 

,  Gaunt  v 

,  Good  v 
■   "pGray 

,  Gyles  v 

■         v  Humphreys 

v  Idle 

— ,  Mayhew  v 
...     ,  Simpson  v 


,  Stevens  v 

v  Warren 
v  Wright 
v  Leigh 


Hillear,  Collinson  v 
Hitler,  Kucker  v 
Hills  v  Hills     , 
Hildyard  v  Blowers 
Hilton  v  Fairclough 
Hime  v  Dale 
Hinckley,  Cohen  v 
Hinde  v  Vince 
Hindle  v  Bell 
Hindley,  Grecnway  v 
Hindman,  Robinson  v 
Hiscox  v  Greenwood 
Hitchcock,  Hartley  v 

v  Tyson 

Hoare  v  Allen 
Hobos  v  Branscomb 


v  Hannam 


Hobsoo,  Bell  v 
Hockless  v  Mitchell 


3  Campb.  298 

2  Campb.  381 
2  Campb.  292,  n. 

MSS. 
1  Stark.  359 
1  Stark.     10 

2  Esp.  690 

1  Stark.  434 
1  Campb.  471,  n. 

3  Esp.  254 

4  Campb.  327 

2  Esp.  683 

1  Esp.  431 

5  Esp.  247 

2  Stark.  377 

2  Esp.  669 
Holt,  217 

3  Campb.     30 

3  Campb.  217 

4  Esp.  196 

5  Esp.  69 
2  Campb.  633 
2  Campb.  29 
2  Campb.    51 

2  Campb.  256 

Holt,  161 

4  Campb.     52 

3  Esp.  235 

4  Esp.  174 
1  Stark.  408 

2  Esp.  482,  n. 

3  Esp.  276 

3  Campb.  420 

3  Campb.     93 
3  Campb.  272 

4  Esp.    86 


20 


I 


Titles  and  Placita. 

Witness,  217 
Carriers,  18 


P*gft 

417 


126 

Tender,  28,  32  355 

Action  on  the  case,  70  17 

Ship,  107  331 

Conditions  precedent,  4  130 

Witness,  270  421 
(  Executors  and  administra- 

{         tors,  12  182 

Bills  and  notes,  81  96 

Penal  action,  41  285 

Witness,  236  418 

Misdemeanor,  12  260 

Frauds,  statute  of,  34  193 

Covenant,  3  133 

Vendor  &  purchaser,  16  385 

Evidence,  29  161 

Attorney,  22  65 

Ship,  88  329 

Arrest,  14  42 

Imprisonment,  2        •  196 

(Agent,  120  31 

<  Agreement,  23  '  34 

(  Bills  and  notes,  22  91 

Agent,  Appendix  427 

Replevin,  3  309 

Sheriff,  18  318 

Bankrupt,  102  70 

Bills  and  notes,  228  110 

Annuity,  9  38 

Practice,  27  301 

Bills  and  notes,  197-8  107 

Literary  property,  2,  3  265 

Insurance,  161-2-3  220 

Landlord  and  tenant,  74  241  , 

Insolvents,  3,  4  201 

Bills  and  notes,  1 82  106 

Master  add  servant,  2,3  257 
Agent,  61 
Libel,  24 
< Infant,  24 
I  Practice,  21 
Action  on  the  case,  10 
Officer,  10 


Hood,  Birt  v  1  Esp. 

• ,  Livesay  v  2  Campb.     83 

,  Sir  J.  Carr,  Knt.,v  1  Campb.  355,n. 
Hookham,  Barband  *  6  Esp f  109 


( Insurance, 

Insurance,  70 
Trespass,  23 
Pleading,  57 
Witness,  169,  208 
Partners,  38 
Witness,  128 
Bankrupt,  112 
Libel,  13 
Defamation,  10 


25 
150 
199 
300 

ft 

134 

25,  33, 190 

206-7, 222 

211 


360 
296 
412-6 
276 
409 
71 
244 
139 


NAMES  OF  CASES  ANALYZED. 


Hooper,  Lacoo  v 


— —  if  Lusby 

■  ■        v  Ramsbottam 

Hoare  v  Graham 

Hodge  v  Fillis 
Hodges  v  Hodges 

■  v  Holder 
— — —  v  Windham 

,  Howard  « 
Hodgkinson  v  Marsden 

v  Willis 

— ^ v  Fletcher 

Hodgson,  Aires  v 

,  Brown  t> 
— — ,  Burmester  p 
— — ,  x>  Flower 

-,  v  Le  Bret 


-,  Law? 
—  t?  Da  vies 


-,  Kendray  v 
—  v  Williams 


Hodnett  v  Forman 
Hoffman  v  Pitt 


Reportera. 
1  Esp.  246 

4  Campb.    66 
4  Campb.  121 

3  Campb.     57 

3  Campb.  463 

1  Esp.  441 
3  Campb.  366 

Peake,    39 
Selw.    65 

2  Campb.  121 

3  Campb.  401 

4  Campb.     70 

2  Esp.  628 
2  Campb.  36 
2  Campb.  488 
2  Campb.  288 

1  Campb.  233 

2  Campb.  147 

2  Campb.  530 

5  Esp.  229 

6  Esp.     29 
1  Stark.     90 

5  Esp.     22 


Hogg  v  Mitchell  l  Stark.  241 

Hogan  v  Shee  2  Esp.  522 

Holland,  Doe  d.  v  Worsley  1  Campb.     20 


v  Duffin 

v  Hopkins 
•  Phillips 
v  Smith 


Hollingsworth  v  Stennett 
Hollock,  Lay  v 


Peajce,    58 

3  Esp.  168 
6  Esp.  46 
6  Esp.  1 1 
2  Esp.  717 
Peake,  101 


356 
347 
178 


Holloway,  Doc  d.  Delegal  v  1  Stark.  431 

,  Fenton*               1  Stark.  126 

Holroyd  v  Whitehead          3  Campb.  530 

Holcombev  Hewson          2  Campb.  391 

i  Doe  d.  v  Johnson    6  Esp.  10 

Holder,  Hodges  v                3  Campb.  366 


Holden  v  Lawrie 

Holdsworth,  Dawe  v 

Holme  v  Green 
Homer,  Fowler  v 
Holmer  v  \  iner 
Holmes,  Averhillv 
1  ■  ,  Barber  v 


3  Campb.  188 

Peake,  64 

1  Stark.  488 

3  Campb.  294 

1  Lsp.  182 

Peake's  Evid.  304 

3  Esp.  190 


Tiller  and  Itacita. 

(  Time,  2 

<  Statutes,  50-1-2 
(  Evidence,  336 
i  Ship,  23 
I  Partners,  29  £75 

Lien,  16  249 
t  Bills  bnotes,  152,337  103,121 

(  Evidence,  199  166 

Bills  and  notes,  133-4  100 

Baron  and  feme,  41  85 

Practice,  1 1 1  307 

Action  on  the  case,  2  11 

Assumpsit,  8  43 

Bond,  9  123 

Evidence,  65-6  154 

Baron  and  feme,  35-6-7  85 

Stamps,  62  342 

Carriers,  36-7  128 

Ship,  87  329 

Penal  action,  40,  42  285 

Frauds,  statute  of,  18  191 

Statutes,  2  343 
I  Vendor  &  purchaser,85-6  391 

I  Agent,  91  28 

Agent,  116  31 

<  Bastards,  6  88 
\  Assumpsit,  96  51 

Witness,  288  423 

C  Witness,  57  403 

<  Execution,  6  180 
(  Ejectment,  23  144 

Bankrupt,  130  73 

Assumpsit,  87  51 

Landlord  and  tenant,  12  235 

<  Stamps,  55  341 
\  Penal  action,  35  284 

Practice,  9  288 

Tender,  6  353 

Insurance,  34  208 

Landlord  and  tenant,  39  238 

Witness,  166  412 

I  Power,  1  296 

I  Annuity,  3  S8 

Agreement,  38  35 
Bankrupt,  28,  164         63, 76 

Agreement,  40  35 

Landlord  and  tenant,  73  240 

Practice,  n  1  307 

Penal  action,  17  283 

(  Bankrupt,  55  66 

I  Debtor  and  creditor,  8  136 
Limitation  of  actions,  13  252 

Defamation,  9  139 
Insolvents,  7,  8              201*2 

Covenant,  16  134 

Evidence,  90  ltf 


NAMES  X)t  CASES  ANALYZED. 


Reporters. 

Holmes^Oldershaw,  executor  o£ 

1  Stark.  314 


v  Thompson 

Lipscomb  v 
v  Pontin 


>,  Philpot  v 


Hoist  v  Pownal 
Holsten  v  J  amps  on 
Holt,  Leeson  v 
Homewood,  BraJierv 
Honeywood,  Batchelor  v 

v  Geary 

«  v  Peacock 

Hopper  v  Richmond 

Hope,  Graham  v 
Hopkins,  Frazer  v 
v  Nightingale 

Hore,  Doe  <L  St  John  v 
—  v  Milner 


Horlock,  Vincent  v 

Horn,  Hart  v 

v  Noel 

Hornbnckle  v  Hornbury 
Home,  Smith  v 
Horneyer  v  Lushington 
Hornbury,  Hornbnckle  v 


2  Campb.  441 

Peake,    99 

Peake,    67 

1  Esp.  240 
4  Esp.  189 

1  Stark.  186 

rtss. 

2  Esp.  714 
6  Esp.  119 

3  Campb.  196 

1  Stark.  507 

Peake,  154 
2  Campb.  170 

1  Esp.    99 

2  Esp.  724 

Peake,  42,  a. 

1  Campb.  442 

2  Campb.     92 

1  Campb.    61 

2  Stark.  177 

Holt,  643 

3  Campb.    85 
2  Stark.  177 


Hornsby,  Burchell  v  1  Campb.  360 


Horsburgh  v  Orme 
Horsefall  v  Davy 
Horsfall,  Calvart  v 

v  Davey 

■  v  Mather 

,  Waller  v 

Horsman,  Bryan  v 

Horton,  Wright  v 


Hoskins  v  Duperoy 
Hotson,  Alley  v 
Houlditch,  Logan  v 

■ v  Milne 

* v  Desanges 

,  Rexv 

Hoase,  Parry  v 
Houstman  v  Thornton 
Houston  d  Robertson 

Hovill:t|  Lethwaite 

■>  Roderick  v 


aa 


1  Campb.  558,  n. 

1  Stark.  169 

4  Esp.  167 
Holt,  147 
Holt,  7 

1  Campb.  601 

5  Esp.  81 

1  Stark.  400 

Holt,  458 

6  Esp.     55 
4  Campb.  325 

1  Esp.     22 
3  Esp.     86 

2  Stark.  337 
1  Stark.     63 

Holt,  489 

Holt,  242 

4  Campb.  342 

5  Esp.  158 
3  Campb.  103 


Titles  and  Plaeita.  Page. 

I  Set-off;  37  314 

i  Physician,  1  289 

{  Practice,  32  301 

Witness,  272  421 

<  Pleading,  46  294 

\  Trespass,  30  36} 

Stoppage  in  transitu,  5    349 

Evidence,  205  167 

Carriers,  25-6,  50  127-9 

Annuity,  2  38 

Evidence,  164  164 

Agent,  80  27 

Witness,  197  416 

( Interest  of  money,  26      231 

1  Bankrupt,  81-5  6& 
Partners,  52  277 
Ship,  20,  113  322,331 
Arrest,  1  41 
Stamps,  19  338 
Evidence,  147  162 
Variance,  71  38© 
Vendor  and  purchase r,34  387 
Bills  and  notes,  87,257  96,1 13 

(Witness,  145  *  41 1 

(  Evidence,  265  1 72 

Baron  and  feme,  11  83 

Baron  and  feme,  46  86 

Carries,  43  1 28 

Insurance,  152  219 

Baron  and  feme,  46  86 

i  Waste,  1  396 

2  Action  on  the  case,  -99  19 
(  Action,  73  9 

Costs,  21  132 

Statutes,  Appendix  453 

Ejectment,  47  146 

Penal  action,  22  •  283 

Landlord  and  tenant,  33   237 
Stamps,  29  339 

Limitation  of  actions,  27  253 

292 

37 

283 

65 

26 

363 

150 

250 

301T 

309 

220 

22fc 

249 

77 

€42 


<  Pleading,  17 
(  Amendment,  3 

Penal  action,  23 

Bankrupt,  49 

Agent,  68 

Trover,  21 

Lien,  20 

Lien,  22-3 

Practice,  75 

Replevin,  6 

Insurance,,  166-7 

Insurance,  258 
(Lien,  12 
\  Bankrupt,  170 

Stamps,  66 


NAMES  OF  CASES  ANALYZED. 


How,  Finchett  v 

— ,  Rex  v 
Howard?  Bartonwood 

,  Gregory  v 
■  v  Hodges 

—  v  Wemsley 
Howartb,  Kinder  v 
Howe,  Like  v 
— ,  Rex  v 
Howell  v  Lock 

-  ■   ■,  Rothwell  v 

Howes  v  Martin 

Howlett  v  Haswell 
Hooriet  v  Morris 

Houston  v  Robertson 


Hubbard,  Heath  v 
■  ,  Surtees  v 

Hube,Rexv   • 

H-'N»  t  v  Groves 
Hubner  v  Richardson 
Hubbard  v  Glover 
Hucks,  Rex  v 

v  Thornton 

Hudson,  Godfrey 

,  Jackson  i 
— ^—  v  Grainger 

,  Harris  v 

Hughes  v  King 

v  Morley 

v  Wilson 

Hulle  v  Height  man 
Hullett,  Favenc  v 
Hullman  v  Bennett 
Hulls,  Langdcn  v 
Hulme*,  Turner  v 
Hulton,  Mullett  v 
Humble,  Hawes  v 

Hume  v  Oldacre 

Humphrey  v  Moxon 
Humphreys,  Hill  v 

■  ■  ,  Tate  v 

Humphries,  Bell  v 
Hunt,  Clayton  v 

»,  Iremonger  v 

■,  Rex  v 

-,  Snelgrove  v 


Reporter*. 

2  Campb.  277 

1  Campb.  461 
Peake,  233,  n. 

3  Esp.  1 13 
Selw.     65 

6  Esp.     53 

2  Stark.  354 

6  Esp.     20 

6  Esp.  124 

2  Campb.     14 

1  Esp.  406 

1  Esp.  162 

4  Campb.  118 

3  Campb.  303 

1  Holt,    88 

4  Campb.  342 

4  Esp.  205 
4  Esp.  203 

Peake,  132 

1  Esp.  148 

MSS. 

3  Campb.  313 

1  Stark.  521 

Holt,    30 

2  Esp.  499,  n. 

2  Campb.  447 

MSS. 

4  Esp.  152 

1  Stark.  119 

Holt,  520 

1  Stark.  179 

4  Esp.    75 

1  Campb.  554 

5  Esp.  226 

6  Esp.  157 
4  Esp.  1 1 
4  Esp.  248 

2  Campb.  327,  n. 

1  Stark.  351 

Peake,  52 

3  Esp.  254 

2  Campb.  73,  n. 

2  Stark.  345 

3  Campb.    27 

MSS. 

2  Campb.  583 
2  Stadc  424 


Titles  mkI  Pliekfe 

<  Bankrupt,  72  6t 

I  Attorney,  29  55 

Misdemeanor,  32  262 

Evidence,  78  155 

Evidence,  219  168 

Assumpsit,  8  43 

Landlord  and  tenant,71-2  240 

Bankrupt,  Appendix  430 

Estoppel,  5  147 

Evidence,  10  15ft 

Witness,  205  416 

Partners,  40  276 

{  Bills  and  note*  341  121 

?  Frauds,  statute  of,  27  192 

f  Assumpsit,  39  46 

Infant,  61  198 

Bills  and  notes,  69,  140, 

334  95, 102, 120 
Executors  and  adminis- 
trators, 17  183 
Set-off,  10  313 
Ship,  10  322 
Evidence,  148  162 

(Misdemeanor,  29  262 

Statutes,  12-3-4-5-6  344 

Evidence,  178  165 

Action  on  the  case,  88-9  18 

Witness,  98  407 

Insurance,  118  216 

Perjury,  25-6-7  289 

Insurance,  47, 191    209,  222 

Ejectment,  14  143 

Bills  and  notes,  120-1  99 

Agent,  39  23 

Usury,  33  372 

,  Stamps,  6  337 

Bankrupt,  210  81 

Evidence,  138  161 

Ship,  143-4  334 

Bankrupt,  176  78 

Variance,  45  377 

Bills  and  notes,  164-5  106 

Usury,  17  370 

LibeJ,  47,  48  246 

Vendor  and  purchaser,  9  384 

$  Pleading,  14  292 

I  Trespass,  33-4  361 

Witness,  89,  90  406 

Attorney,  22  55 

Libel,  29  244 

Ship,  22  322 

Carriers,  28  127 

Practice,  Appendix  446 

Libel,  53  246 

Abatement,  Appendix  426 


NAMES  OF  CASES  ANALYZED. 


Hunter  v  Britts 
Brace  v 
Edgar  v 
Evans  v 

v  Welsh 

Hurd  v  Brydges 

v  teach 

Hurley  i  Brown  v 

— -,  Brace v 

Hurry  v  Mangles 

v  Royal  Exchange 

pany 
Hunt  v  Gwennap 

v  Watkis 

Huson,Lee  v 

Hussey  v  Crickett 

Hutchinson,  Read  v 

Reid  v 

— —  v  Gascoigne 

,  Pierson  v 
Hutton,  Ewers  v 
Huxhamv  Smith 


Huxley  v  Berg 
Hyns on,  Cromwell  v 


KcfKjfters. 

3  Campb.  456 

a  Campb.  467 

Holt,  528 

2  Campb.  293 

1  Stark.  224 

Holt,  654 
5  Esp.  168 

MSS. 

l'Stark.    23 

1  Campb.  452 
Com- 

3  Esp.  289 

2  Stark.  306 

1  Campb.    68 

Peake,  166 

3  Campb.  168 

.    3  Campb.  352 

3  Campb.  329 

Holt,  607 

2  Campb.  211 

3  Esp.  255 
2  Campb.    21 

2  Campb.     19 

2  Campb.    21 

1  Stark.    98 

2  Esp.  511 


i 


Ibberson,  Drage  v  2  Esp.  643 

Idle,  Hill  v    4  Campb.  327,  1  Stork.  1 1 1 

v  Thornton  3  Campb.  274 

Imlett,  Allen  v  Holt,  641 

lmber,  Rackstra w  v  Holt,  368 

Impey  v  Crowley  2  Stark.  261 

Inchiqoin,  Lord,  Baillie  v  1  Esp.  435 
Incledon  v  Berry  (Bury)  1  Campb.  203,  n. 
IngUton,  Wigging*  MSS. 

4  Campb.  72 
1  Stark.  104 

3  Campb.  428 

1  Campb.  421 
Holt,  278 

3  Campb.  437 


Titles  and  Pladta.  Pag*. 

Ejectment,  46-6  140 

Interest  of  money,  28  23 1 

Statutes,  61-2  348 

Penal  action,  10  282 

<  Agent,  124  31 

I  Practice,  12  299 

Bankrupt,  7  62 

Attorney,  24  55 

Witness,  151  411 

(  Bills  and  notes,  286  116 

$  Evidence,  134-5  160 

Stoppage  in  transitu,  17  351 

>  Insurance,  62  210 

Bankrupt,  172  77 

Practice,  15  299 

Libel,  27  244 

i  Assumpsit,  65  49 

J  Gaming,  4,  5  194 

Vendor  &  purchaser,  44  387 

Set-off,  14  313 

Bankrupt,  6  62 

Bills  and  notes,  8, 1 35  101 

Baron  and  feme,  34  85 

Tender,  22  354 

C  Foreign  attachment,  2, 

I                               3,5  187 

Variance,  66  379 

Practice,  95-4  306 

Bills  and  notes,173,193  106-7 


<  Bills  and  notes,  68  94 

i  Agreement,  34  35 

*  Ship,  88  329 

i  Vendor  and  purchaser,67  389 

i  Agreement;  10  33 

Trustee,  2  366 

Partners,  72-3  279 

Imprisonment,  1  196 

Limitation  ofactionfrl  9-20  262 

Action  on  the  case,  59        16 


Inglis,  Gibson  v 
-,  Lubbock  v 
-,  Thompson  v 
-,  Toulmin  v 
-,  Townsend  v 
vVaux 


Ingram  v  Lea 
v  Shirley 


2  Campb.  521 
1  Stark.  186 


Ship,  152 
Bailment,  12 
Trover,  17 
Covenant,  7 
Insurance,  151 
Trover,  34 
Insurance,  60 
(  Evidence,  189 
I  Stamps,  30 
Assumpsit,  35 


336 
60 
362 
133 
219 
364 
210 
166 
339 
46 


HA1Q»  OF  CASES  ANALYZE*. 

Reporter*.  '   Titles  and  Pteito, 

Inhabitant*  of  Surrey  ,Rex  v  2  Campb.  456      Nuisance,  6 
j.1'  of  St  George,  > 


26ft 

266 


Hanover Square,Rex* 3  Campb.  «2  \  Nm8ance>  1B' 16 

of  St.  Pancras         Peake,  219     Nuisance,  24,  25,  31        267 

1  Stark.     12     Frauds,  statute  of.  2         189 

(Executors  and  adminis- 
1  Campb.  364  I        trators,5  182 

f  Evidence,  245  171 

MSS. 


Inman  v  Stamp 
Innes,  Williams  v 

trmonger  v  Hunt 

Irwin,  Jackson  v 

bring;  Neale  v 
Isaacs  w  Brand 

Israel  v  Benjamin 

v  Clark 

v  Israel 
v  Simmon? 


t  Campb.    49  \ 

1  Eep.     61      Agent,  43 
2  Stark.  167 

3  Campb.    40 

4Esp.  259 

1  Campb.  499 
2  Stark.  356 


Practice,  Appendix9        446 
$  Bankrupt,  35-8,  71,  114 

64-7,  71 
24 
Officer,  29  270 

Practice,  36  301 

Evidence,  18  151 

Evidence,  339  179 

Carriers,  8,  9  125 

Bills  and  notes,  4  89 

Stamps,  60  342 

Partners,  79  279 


Jacks,  Wilkes  * 
Jackson  v  Attrill 
,  ,  Beckford  v 


v  Burleigh 


j 

Peake,  202 

Peake,  180 

1  Esp,  337 

3  Esp.  34 


-,  Doe  d.  Vickery  v  2  Stark.  293 
-,  Esq.  $i  Bushell,Goss  v  3  Esp.  1 98 
-  v  Goss  3  Esp.  198 

.,  Goomn  5  Esp.  112 


109 
346 
291 
300 
14 
154 
134 


-,  Grant  v 
-,  Green  v 


Peake,  203 

Peake,  236 

&  Hankin,Saunderson  t  3  Esp.  180 

2  Campb.  447 

2  Campb.    48 
2  Stark.  237 

1  Campb.  372 

3  Campb.  370 
2  Stark.  225 

Holt,  455 
2  Stark.     37 


-  v  Hudson 
-v  Irwin 

-  v  Preston 
-,  Redshaw  v 
-,  Rex  v 
-j  Roberts  v 

-  v  Stacej 
■  v  Tollett 


-,  Stevens  v 

Jacob,  Forman  v 
— -,  Glossop  v 


&  Cohen,  Rex  v 
Freeman  v 
v  Hart 


Jacobs,  Brown  v 


4  Campb.  164 

1  Stark.    46 

4  Campb.  227 

1  Stark.     69 

1  Stark.  516 
4  Campb.  209 

2  Stark.     45 
2  Esp.  726-7 


Bills  and  notes,  216 
Statutes,  39 
Pleading,  3 

f  Practice,  28 

?  Action  on  the  case,  41 

{  Evidence,  57-8 
Covenant,  8 

Justices  of  the  peace,3,5  232 

Statutes,  1  343 

Agent,  1 1  21 

Evidence,  217      ~  168 

Nolle  prosequi,  2  264 

Attorney,  43  56 

Evidence,  124,  237  159,  170 

Frauds,  statute  of,  190 

Bills  and  notes,  120*1  99 
Bankrupt,35-8.71,1 14  64-7.71 

Usury,  23  370 

Bills  and  notes,  340  121 

Misdemeanor,  15  260 

Agent,  33  23 

Way,  1  397 

Action  on  the  case,  66  16 

(  Bankrupt,  42  65 

I  Infant,  23  199 

Bills  and  notes,  335-6  121 

Bills  and  notes,  138  101 

Variance,  95  382 

Misdemeanor,  43  263 

Bills  and  notes,  26  91 

Bills  and  notes,  35  91 
Variance,  63, 72      379, 389 


NAMES  OF  CASES  ANALYZED. 


Reporter*. 

J  affray  v  Frebajn  L  others      5  Esp.    47 
Jaggers  v  Binnings  1  Stark.    64 

James  v  Jones  3  Esp.    27 

-,  Parker  v  4  Campb.  112 

v  Shore  1  Stark.  428 

Jameson  v  Earner  1  Esp.  381 

,  Smith  v  1  Esp.  114,  Peake,  213 

■  v  Swainstone      2  Campb.  546,  n. 

» v  Swintoo 


Titles  and  Placita. 

Nolle  prosequi,  1 
Evidence,  269 
Ship,  95 
Ship,  94-5 
i  Variance,  53*4 


264 
174 
330 
330 
377 


Jaeson  v  Brown 

,   ,  Phillips  v 

Jacqaes  v  Whitcomb 

,  Ximeoes  v 

Jarman  v  Coape 
•,  Wallace  v 


Jarrard,  Corking  v 
Jarrat,  Femings  v 
Jarratt  v  Ward 

Jebb  v  Povey 

Jefferies  v  Duncombe 

Jeffery  v  Heard,  MSS.  Launces- 


2  Campb.  373 

1  Campb.     41 

2  Esp.  624 

1  Esp.  361 
1  Esp.  311 

2  Campb.  615 
2  Stark.  162 

1  Campb.     37 

1  Esp.  385 
1  Campb.  265 

2  Esp.  679 
t  Campb.      3 


ton  Assizes,  1819. 
v  Walton  1  Stark.  267 


Jeffreys,  Fryett  d.  Harris  v      1  Esp.  393 
Jekyll  v  Sir  John  Moore  6  Esp.    63 

Jendwine  v  Slade  2  Esp.  572 

Jenkins  v  Blizzard  k  another  1  Stark.  418 


Jennings,  Barney  v 
-,  Ougier  v 


6  Esp.       8 
1  Campb.  505 


Jephson  &  Gibson,  Bond  v  1  Campb.  185 
Jepson,  Nixon  v    ,  2  Stark.  227 


Jerris,  Forsyth  v 
Jervifs  ca$e 

Jewell,  Vertue  v 
Jeune  v  Ward 


1  Stark.  437 

MSS. 

4  Campb.     31 

2  Stark.  326 


Jodrell,  Rosslyn,  Earl  of,  v  4  Campb.  303 
Johnes,  Fores  v  4  Esp.  97 

Johnson  v  Alston  1  Campb.  176 
v  Duke  of  Marlborough  2Stark.313 


-  v  Evans 
•  v  Gilson 

-,  Kieran  v 


3  Esp. 

4  Esp. 


32 
21 


1  Stark.  109 


..  1W  d.  Holcomb  v      6  Esp.     10 


I  Vendor  and  purchaser,  6  384 

Bankrupt,  18  65 

Bankrupt,  126,  132  73 

Insurance,  2-15  227 

Bills  and  notes,  207  108 

Trespass,  21  360 

i  Defamation,  1,  2  139 

(  Libel,  36, 57  245-7 

Penal  action,  29  284 

Stamps,  13  337 

Insurance,  183  221 

Action  onthe  case.52,84  16,18 

Witness,  209  416 

i  Executors  and  administra- 

{  tors,  15  183 

Justices,  149    •  219 

(  Watercourse,  2,  3  397 

£  Witness,  148  411 

Venue,  1,  2  ,392 

Bills  and  notes,  272  116 

Evidence,  208  167 

(  Covenant,  11  134 

I  Ejectment,  1  142 

Libel,  1 1  243 

Warranty,  2  394 

Action  on  the  case,  85  18 

Partners,  56  277 

Stamps,  16  338 

Apprentice,  1  -  39 

Insurance,  124  217 

Partners,  45  276 

Assumpsit,  24  45 

Assumpsit,  29  46 

Stamps,  25  339 

Ship,  117  331 

Ship,  50  326 

Stoppage  in  transitu,  24  361 

Bills  and  notes, Appendix  431 

Infant,  6  198 

Bond,  7  123 

Assumpsit,  7  43 

t  Partners,  81  280 

I  Attorney,  35  56 

Bills  and  notes, Appendix  431 

Defamation,  3  139 

Evidence,  122  169 

C  Assumpsit,  69  49 

(Bankrupt,  108  74 

(  Evidence,  ;S25  177 

Landlord  and  tenant,  73  240 


i 


NAMES  OF  CASES  ANALYZED. 


Johnson  v  Lewellin 
■     v  Machieli ne 


v  Mason 


-,  Mayor  v 

-,  Miller  v 

-,  Stansfieldv 

-i  Taylor  v 

-v  Ward 


Johnston  v  Gibk 


Rcportenu 
6  Esp.  101 
3  Campb.    44 


lEsp.    69 

3  Campb.  324 

2  Eap.  602 

1  Esp.  101 
1  Stark.  411 

6  Esp.  47-8 
MSS. 


Titles  and  PkeiUfe 

Evidence,  149 
Ship,  156 
Agent,  46 
Estoppel,  1, 2 


162 

335 

24 

147 


144 

101 
298 
166 
190 
142 


Jofiffe,  Doe  d.  v  Sybourn        2  Esp.  677 


Jolly,  Gouger  v 

v  Taylor 

>         v  Wallis 

v  Young 

Jones,  Becher  v 

v  Booths 

■    ■     v  Boyce 


Holt,  317 

1  Campb.  143 

3  Esp.  228 

1  Esp.  186 
2  Campb.  428,  it. 

2  Esp.  600 
1  Stark.  493 

v  Brown  Peake,  233  &  1  Esp.  217 


-  v  Brindley 

-,  Butchers'  Company  v 
-,  Coulson  v 

-  v  Davison 
-,  Delany  v 


3  Esp.  205 

1  Esp.  160 

6  Esp.     50 

Holt,  256 

4  Esp.  191 


Doe  d.  Baggalley  v  1  Campb.  367 


v  Edney 

Exall  v 
-,  Goode  v 

-  Green  v 

-,  Herbert  v 
v  Hibbert 
-,  James  v 
-,  Lee  v 
-,  Lockyerv 
-,  Longdill  v 

-  v  Mars 

-,  Mercer  v 
-,  Moggridge  v 
-,  Morgan  v 


-,  Panton  -o 

v  Perry 
-,  Powell  v 
v  Price 
v  Radford 


3  Campb.  285 

3  Esp.      8 

Peake,  176 

2  Campb.  412 

1  Esp.  422 
2  Stark.  304 

3  Esp.     27 

2  Campb.  496 

Peake,  180,  n. 

1  Stark.  345 

2  Campb.  305 

3  Campb.  477 
3  Campb.    38 

2  Campb.  474 

3  Campb.  372 

2  Esp.  482 
.   1  Esp.     17 

Peake,  2,  n. 
1  Campb.  83,  n. 


Witness,  16, 146,  244,  77 

400,411,419,421 

Ejectment,  20 

Bills  and  notes,  136 

C  Practice,  6 

J  Evidence,  218 

Frauds,  statute  of,  7 

Ejectment,  8 

<  Insurance,  44,  232   208,  226 

}  Evidence,  91,294-6  156, 174 

Bills  and  notes,  38-9,  40    92 

(  Landlord  &  tenant,  4,  52 

{  2344 

(  Power,  4  297 

Carriers,  30-1  127 

Evidence,  180  165 

Insolvents,  13,  14  202 

Time,  1  356 

Interest,  24  231 

Action,  10r  11  3 

Action  on  the  case,  63      16 

Trespass,  9  358 

Pareot  and  child,  3  271 

Assumpsit,  4  43 

Variance,  35  376 

Witness,  202-3  415 

Set-off,  38-9  315 

.  Usury,  20  370 

Libel,  43  245 

Evidence,  264  172 

C  Landlord  and  tenant)  8-9  235 

I  Agreement,  44  36 

Action,.  44  6 

Agent,  28  22 

Witness,  70  404 

Pleading,  11  292 

Bills  and  notes,  154         103 

Ship,  95  330 

Attorney,  25  55 

Tender,  2  353 

Sheriff,  38  319 

Bills  and  notes,  16,18        90 

Bills  and  notes,  349  122 

Bills  and  notes,  51  93 

Bills  and  notes,  324-5       1 20 

i  Ejectment,  25  144 

(  Use  and  occupation,  5     366 

Action  on  the  case,  30       13 

Bills  and  notes,  109  98 

Attorney,  9  54 

Bills  and  notes,  317         119 


NAMES  OF  CASES  ANALYZED. 


Jons  v  Perchard 
Jordaine  v  Cornwall 

Joseph  v  Adkins 


-,  Batemano 
-,  Farmer  v 

-  v  Knox 


Jourdaine  v  Lefevre 

4owett  D' Israeli  v 

Judge  v  Cox 

Judkins,  Evans  v 
Jumpson,  Holstea  v 


Reporter*. 

2  Campb.  131 

3  Campb.  230 

Peake,  37,  36 
£  Campb.  105 

5Esp.  161 

3  Campb.  228 
2  Esp.  507 

1  Stark.      6 

2  Stark.     76 


Titles  and  Pfaibi.  IHfle. 

5  Misdemeanor,24,33-9  261-2-3 

185 
266 
288 
373 
112 
377 
146-7 
318 
319 
33 
409 
343 


2  Campb.  461 
<  Holt,  451 


3  Campb.  320 


1  Esp.  427 
1  Stark.  285 


J  Felony,  12,22 

Nuisance,  18 
<  Perjury,  17 
I  Variance,  1 

Bills  and  notes,  245 
(  Variance,  41-2 
{Escape,  1,4 
Sheriff,  21-2 
Sheriff,  33 
Agreement,  11 
(  Witness,  121 
I  Statutes,  5,  6,  7,  8 
(  Vendor  &  purchaser,  93    392 

109 

12 

126-8 

331 

75 

150 

.  403 

156 


Bills  and  notes,  223-4 
Action  on  the  case,  28 

(Carriers,  17,38 

I  Ship,  109 

{Bankrupt,  154 
lEsp.    66  <  Lien,  25 

(  Witness,  54 
Evidence,  83 

(  Actian  on  the  case,  Ap- 

(  pendix 
Tender,  23 
Evidence,  205 


4  Campb.  156 
4  Esp.  189 


426 
354 

167 


K 


Kannenv  M'Multen  Peake,    59 

Karr,  Roberts  v  1  Campb.  262 

Kay  v  Duchesse  de  Pienne  3  Campb.  123 


Kearsley,  Cary  ? 

Keate,  Deaa  v 
Keen  v  Batshore 
Keal$,  Williams  9 
Keating,  Simmons  v 
Reeves,  Allen  v 
— — ,  Searle  v 
Keith,  Lord,  Collett  v 
Keighley  v  Dilk 
Kelbyv  Steel 
Kelly,  Rex  v 

.,  Rogers  v 
v  Small 

-,  Smith  v 

-v  Walton 
Kemblev  Atkins 
— — ,  Messing  v 
Kemp,  Robson  v 

Hetherington  t> 


4  Esp.  168 

3  Campb.      4 

1  Esp.  194 
MSS. 

2  Stark.  4?6 

3  Esp.  287 

2  Esp.  598 

4  Esp.  212 

2  Esp.  480 

5  Esp.  194 

3  Esp.     28 
%  Campb.  123 

2  Esp.  716 

Peake,  25,  n. 

2  Campb.  1 55 

Holt,  427 

2  Campb.  155 

5  Esp.     52 

4  Campb.  193 


Physician,  5  290 

Nuisance,  12,  14  266 

Baron  and  feme,  14,  26  83-4 

(  Literary  property,  7, 8,  9, 

\          10,11  255 

Bailment,  3  60 

Arbitrament,  6  40 

Witness,  106  407 

Agreement,  Appendix*  427 

Stamps,  51  341 

Frauds,  statute  of,  1 0  1 90 

Evidence,  232  169 

Infant,  15  198 

^Action,  47  7 

Felony,  10, 11  184 

Assumpsit,  71  49 

Witness,  15  400 

Stamps,  33  339 

Insurance,  207  22 1 

Agent,  22  22 

Action,  76  9 
Witness,  29,  64  401-4 
Bills  and  notes,  190-1-2     107 


NAMES  OF  CASES  ANALYZED. 


Kemp,  Robson  v 

-,  Wilson  v 
v  Derrett 


Kempland  v  Macau  ley 
Kempster,  Maddon  v 

Kendal,  Smith  v 

Kendray  v  Hodgson 
Keneday,  Coore  v 

Kennedy,  Wilson  v 

Kennerly  v  Nash 

Kennison,  Waldridge  -o 
Kenaett  v  Creenwollers 


Reporters. 

4  Esp.  233 

3  Campb.  499,  n. 
3  Campb.  510 

Peake,  65-6 
1  Campb.     1 2 

1  Esp.  231 

5  Esp.  229 
3  Esp.  230 

1  Esp.  245 
1  Stark.  452 


,  Maundrell  v 
— — ,  Stewart  v 
Kensington,  Burnett  v 
Kent,  Brock  v 


v  Lowen 


Keppell,  Severin  v. 
Ker  v  Mountain 

v  Willan 

Kerrison  v  Cooke 
Kershaw  v  Cox 

Keymer,  Pultney  v 

Kohn,  Splitgerber  v 
Kidd  v  Rawliuson 

Kieran  v  Johnson 


1  Esp.  143 
Peake,      3 
1  Campb.  408,  ru 

2  Campb.   177 

1  Esp.  416 
1  Campb.  366,  n. 

1  Campb.  179,  n. 

4  Esp.  156 
1  Esp. 
2  Stark. 

3  Campb. 

3  Esp. 

3  Esp.  182 

1  Stark.  125 
3  Esp.     52 


27 

53 

.S62 

246 


Titles  and  Flacite  Pag*. 

J  Bankrupt,  167  77 

(  Witness,  28  401 

Bankrupt,  207  81 

Landlord  and  tenant*  49     238 

(  Execution,  1 1  181 

I  Evidence,  247  171 

Lien,  13,  14  249 

{  Bills  &  notes,  11, 157,  274, 

\  90,104,115 

Agent,  116  31 

Inferior  courts,  1  199 

<  Dills  and  notes,  80  96 

I  Stamps,  45  340 

i  Interest  of  money,  25  231 

I  Stamps,  50  341 

Evidence,  162,  223  164-8 

Witness,  49  402 

Witness,  68,  105  404-7 

Bills  and  notes,  199  108 

Insurance,  53  209 

Evidence,  244  171 

t  Usury,  1 5,  44  369, 373 

$  Bills  and  notes,  50  93 

Trover,  29  364 

Carriers,  3,  4  125 

Carriers,  32  127 

Bills  and  notes,  146  103 

Stamps,  48  341 

(  Lien,  4,  5  24  S 

I  Agent,  55-6  23 

i  Bills  &  notes,  36, 278  92,1  Iti 

\  Variance,  68  379 

Vendor  and  purchaser,  99  3:>S 


-,  Rosher  v 


KilUgrew,  Cortlpton  v 
Killing,  Harmer  v 
Kinnear,  Browning  v 

,  Machell  v 

Kinder  v  Howarth 
King,  The,  vide  Rex 

v  Ford 

■  ■  -  v  Francis 

,  Grant  v 

-,  Hughes  v 

-,  Lord  v  Chambers 

-  v  Meredith 
v  Milsom 
v  Scrape 
v  Waring  et.  ux. 
Watson  v 


C  Bankrupt,  138 
1  Stark.  109   <  Assumpsit,  69 

(  Evidence,  325 
Bills  and  notes,  201 


4  Campb.     87 
MSS. 
5  Esp.  102 
1  Gow,     81 

1  Stark.  499 

2  Stark.  354 


1  Stark.  421 

3  Esp.  116 

4  Esp.  175 
1  Stark.  118 

1  Stark.  195 

2  Campb.  639 

2  Campb.  5 

1  Esp.  432 

5  Esp.  13 
1  Stark.  121 


74 
49 
177 
108 
405 
193 


Witness,  84 

Infant,  19 

Bills  &  notes,  Appendix,  432 

Bills  and  notes,  89  97 

Bankrupt,  Appendix  430 

(  Schoolmaster,  I  310 

$  Variance,  52  378 

Action  on  the  case,  9  11 

Insurance,  134  217 

Stamps,  6  337 

(  Statutes,  23  345 

I  Riot  act,  1,2  310 

Carriers,  15  126 

Bills  and  notes,  294  117 

Assumpsit,  92  51 

Libel,  21,  35  244-5 

Evidence,  332  178 


MAMtt  Of  CAStt  Alt ALTBt». 


^ 


King,  Watson* 

—,  Wilkinson* 

Kingston,  Harman  v 

- vKnibbs 

:  ■  v  M'Intosh 

■•  V         ■ 


■  v  Phelpf 

Kington,  Freev 
Kinlock,  Taylor  v 

, v 

Kirk  v  French 

Kirkman,  Cranck  v 

Kir  wan  v  Cockbora 
Kist  v  Atkinson 

Kitchen,  Sayer  v 
-,  Sims  v 


Klinitz  v  Surry 

Knapp  v  Salsbury 

Kneller,  i'hipson  v  4  Campb.  285  4r 

1  Stark.  116 


4  Camp*.  TO 

1  Campb.  335 

3  Campb.  160 

1  Campb.  508,  n. 
1  Campb.  512 

1  Campb.  518 

Peake.  227 

MSS. 
1  Stark.  177 
1  Stark.  175 

1  Esp.    80 

Peake.  121 

5  Esp.  233 
£  Campb.    63 

1  Esp.  2Q9 

5  Esp.     46 
5  Esp.  237 

2  Campb.  500 


Kaibbs  v  Hall       1  Esp.  84  &  Peake,  210 
,  Kingston  v        1  Campb.  508,  n. 


Knight  v  Crockford 


1  Esp.  180*92 


-,  Doe  d.  Quigley  v  2  Campb.  505 
-,  Simmonds  v  3  Campb.  251 

2  Esp.  472,  fk 
'2  Esp.  666 

8  Campb.  320 

3  Campb.  332 

3  Esp.     46 


Knouth,  Probart  v 
Knovrlys,  Hammersley  v 
Knox,  Joseph  v 


Smith  v 

v  Whalley 

v  Wood 
Koopes  v  Chapman 

• ,  Cheyne  v 

Kruger,  Forsboom  v 
Kufhi)  Western 
Kymer,  Bell  v  . 
■     ,  Moorsom* 

"         * Suw^rcropp 


1  Esp.  159 

1  Campb.  543 

Peake,     19 

4  Esp.  112 

3  Campb.  197 

3  Esp.     54 

3  Campb.  545 
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La  Neuville  v  Nourse  3  Campb.  351 
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Bills  and  notes,  112  99 
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Baron  and  feme,  6, 10  82 

Evidence,  82  1 56 

Action,  68,  75-9  9 
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Lemon  v  Dean 


2  Campb.  310 
Walter  2  Oampb.  251 
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1  Campb.  242 
1  Stark.  128 

4  Campb.  279 
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3  Campb.  288 

2  Campb.     83 

Peake.  77 

Holt,  275 

d.  v 

n.  fe  1  Eap.  215 

3  Esp.  207 

1  Eap.  178 

1  Stark.    40 
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Lnbbock  v  Inglis 
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Insurance,  197  223 
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i  Assumpsit,  20-2  44 

Bankrupt,  99  70 
Landlord  and  tenant,  5      234 

Bills  and  notes,  338  121 

(  Agreement,  35  35 

i  Witness,  101  407 

Evidence,  139  161 

Witness,  272  421 

(  Penal  action,  53  266 

I  Venue,  5  393 

Partners,  19  274 

Assumpsit,  75  30 

Action,  Appendix  426 

Bills  and  notes,  85  96 

Interest,  18  230 
BiHsfc  notes,  222, 316  109-1* 

Witness,  279  422 

Usury,  34  372 

Witness,  282  422 

Officer,  18  $69 

Statutes,  43  346 

Baron  and  feme,  20  £3 

Bills  and  notes,  67  #4 

Replevin,  5  309 

Trover,  24,  40  364-6 
i  Insurance,  204,  206, 214, 

{Evidence,  102-3 

Insurance,  8 
(  Action,  9 
I  Bankrupt,  182 

Bills  and  notes,  88 

Insurance,  140,  £19. 

Witness,  148-9 

Watercourse,  2, 3 

Witness,  266 

Deed,  12 
(  Penal  action,  2 
I  Variance,  2 

Evidence,  160 

Witness,  109 

Bills  and  notes,  109 

Bills  and  <notes,  255 
(  Assumpsit,  109 
(Attorney,  34 
(  Costs,  20 


223-4-S 
157 

206 

3 

74 

SJ 

218,  224 
411 
397 
421 
138 
281 
373 
163 
408 
98 
U3 
53 
55 
13* 


NAMES  OF  CASES  ANALYZED. 


Power,  James,  v  Walker 
Pownal,  Hoist  v 

foynton  v  Forster 

Prager,  Smith  v 

Pratt  v  Franer 

-,  Moses  &  another  v 

vvrmy 

Precious  v  Abel 
Prentice,  Dickinson  v 


»,  Weaver  v 


Prescott,  Vfegerv 
Prest,  Milns  v    4  Campb. 
Preston  v  Butcher 
1  v  Jackson 

Price  v  Harwood 
-,  Jones  v 
v  Leyburn 
v  Littlewood 
-,  Macfarlane  * 

v  Messenger 


Reporten. 
4  Campb.    8 

1  Esp.  240 

3  Campb.    58 

2  Esp.  486 

3  Campb.     14 

4  Campb.  297 

1  Esp.    40 
1  Esp.  351 

4  Esp.     32 

1  Esp.  369 

5  Esp.  184 
393,  Holt,  181 

1  Stark.      3 

2  Stark.  237 
3  Campb.  108 

Peake,  2,  n. 

1  Oow,  109 

3  Campb.  288 

1  Stark.  199 


3  Esp.  96-9, 100 


v  Mitchell  4  Campb.  200 

•,  Pell  v  4  Campb.  243 

Pricket,    Stante  v  1  Campb.  473 

Prickett  v  Down  3  Campb.  131 
Pride  v  Stubbs  2  Campb.  397  &  6Esp.  1 31 

Prideau*  v  Collier  2  Stark.    57 

Pruldle,  Newman  v  MSS. 

Pritchard,  Mason  v  2  Campb.  436 

v  Williams  2  Stark.     52 


3  Campb.  305 
2f,Esp.  472,  n. 


Pritt  v  Fairclough 

Probart  v  Knouth 

Proprietors  of  Trent  Navigation, 

Hide*  1  Esp.  36 

v  Wood  3  Esp.  127 

Prosser  v  Allen  1  Gow,  117 

v  Smith  Hplt,  442 

Prouting  v  Hamond  1  Gow,    41 

Prjke,  Carter  v  Peake,  95 


Paget  De  Bras  v  Forbes 

Puller  v  Roe 
Pulley,  Williams  v 

Pulteney  v  Key  me  r 

Punshon,  Rex  v 
Purcell  v  M'Namara 
Pye,  Doe  d.  Winckley  v 
Pywell  &  others.  Rex  v 


lEsp.  117 

Peake,  197 
Peake,    51 

3  Esp.  182 

3  Campb.    96 
1  Campb.  199 

■^Esp.  364 
I  Stark.  402 


Titles  and  Ptarita.  _^_. 

Literary  property,  1 3-4-6-7.25* 

Stoppage  in  transitu,  5  349 

Evidence,  23  151 

Variance,  88-9  382 

Usury,  41  372 

Witness,  184  414 

Penal  action,  13,  14  282 

Insurance,  7p  211 

Usury,  3,  4  368 

Agent,  47  24 

Witness,  97  406 

(Evidence,  86  156 

\  Partners,  12  274 

Insurance,  178  221 
Bills  *  notes,  1 10-16-17  98-9 

Variance,  20  373 

Usury,  24  370 

Misnomer,  5  264 

Attorney,  9  64 
Frauds,  stat  of,  Appendix.438 

Evidence,  104  157 

Patent,  4  280 

(Action,  17  3 

\  Officer,  19,20  270 

S  Justices,  6  233 

(Statutes,  44-5  346 

Bills  and  notes,  168  105 

Ship,  92  329 

Trespass,  1 1  359 

Bankrupt,  133  73 

Penal  action,  11, 12  282 

Bills  and  notes,  156,  104 

Practice,  Append!*  452 

Agreement,  28  34 

Estoppel,  11  148 

Evidence,  140  161 

Infant,  4  197 

!  Carriers,  18  126 

Carriers,  23  127 

Action,  Appendix  343 

Bankrupt,  46  66 

Ship,  Appendix  452 

Evidence,  194  J  66 

Cogent,  101                   '  29 

}  Bills  and  notes,  252  1 13 

Set-off,  6  312 

Penal  action,  47  285 

Agent,  55-6  2$ 

Lien,  4,  5  246 

Bankrupt,  93  69 

Perjury,  22  289 

Action  on  the  case,  57  15 

(  Evidence,  229  169 

I  Witness,  141  410 

Misdemeanor,  5  23? 


NAMES  OF  CASES  ANALYZED, 


Quick  v  Stains 
Quigley,  Knight  v 

Quintin,  St,  Walwyn  v 


«i 


Reporten.  Titles  and . 

2  Esp.  657      Execution,  1  180 

2  Campb.  505  c  Landlord  and  tenant,  40    238 

9Pjn   filfi  >  Bills* notes,  219-20,263. 

2  Esp.  615  I  109-114 


B 


Raba  v  Ryland 
Rackstraw  v  lmber 
Raddish  v  Evelyn 
Radenius,  Bouerman  v 
Radford,  Jones  v 
RAffan,  Peacock  v    • 
Railtbn,  Turner  v 


1  Gow,  132 

Holt,  368 

Holt,  543 

2  Esp.  653 

1  Campb.  83,  n. 

6  Esp.      4 

2  Esp.  474 


Raitt  v  Mitchell  <$•  another  4  Campb.  146 


Rake,  Thresh  v 

Raleigh,  Smith  v 
Rambert  v  Cohen 

Ramsbottom  v  Cator 


1  Esp.    53 

9  Campb.  514,  n, 
4  Esp.  213 

1  Stark.  228 


Ramsey,  fierolles  v 
Randall,  Bisse  v 
,  Feize  v 


v  Lewis  1  Campb.  279 

&  others,  Hooper  & 

4  Campb.  121 
2  Campb.  485 


others  v 

■s  Scholey  v 


v  Lynch 


Randle  v  Webb 

Rapp  v  Allnutt 
Ratchford  v  Meadows 
Ratcliffe  v  Pemberton 
Raven  v  Dunning 

Rawlins  v  Danvers 

,  Dickie  v 

' ,  Styles  v 

v  Vandyke 

Rawlinson,  Kidd  v 
Rawlyns,  Miles  v 

Rawson  v  Walker 
Rea  v  Wood 


Holt,    77 
2  Campb.  493 
1  Esp.  224 

2  Campb.  352 


1  Esp.    38 

3  Campb.  106 

3  Esp.  69 

1  Esp.  35 

3  Esp.  25 

5  Esp.    38 

4  Esp.  221 

5  Esp.  133 
3  Esp.  250-2 

3  Esp.     52 

4  Esp.  194 

1  Stark.  361 

2  Stark.  269 
70 


Partners,  Appendix  446 

Partners,  72-3  279 

Covenant,  17  135 

Evidence,  230  169 

Bills  and  notes,  317  119 

Landlord  &  tenant,63-4-5.240 

400 
248 
167 
675 
291 
367 

166 

340 

275 

97 

62,78 

249 


Witness,  25 

Lien,  6,  7 
(  Evidence,  200 
<  Variance,  23 
(Pleading,  6 

Use  and  occupation,  16 

Evidence,  190 

Stamps,  37 

Partners,  33 

Bills  and  notes,  95 

Bankrupt,  17,  175 

I  Lien,  16 

Agent,  17  21 

Infant,  13  198 

Bankrupt,74  68 

Insolvents,  12  202 

Ship,  81  328 

Practice,  29  300 

Witness,  289  423 

Pleading,  55  295 

Trespass,  12  359 

Insurance,  77  212 

Ship,  1 1  321 

Licence,  1  247 

Witness,  60,  134  403-10 

(  Bail,  6  59 

I  Pleading,  19  292 

Bankrupt,  39  64 

Variance,  75  380 
Baron  fc  feme,  38, 40-4  85 
Vendor  and  purchaser,99  392 

Bankrupt,  60,  83  66-8 

( Evidence,209  167 
I  Bills  and  notes,7 1,279.95,1 16 

Riot  act,  6  310 


NAMES  OF  CASES  ANALYZED. 


Read,  Edden  v 
Read  v  Hutchinson 


Reporters. 
3  Campb.  339 
3  Campb.  352 


v  Passer    Peake,  231  k  1  Esp.  213 


Reddle  v  Scoolt 


Peake,.  240 


Redhead  v  Cater  4  Campb.  1 88,1  Stark.  1 4 


Redman  v  London 

Redpath  v. Roberts 
Redshaw  v  Jackson 

'  Redwood,  Rouse  v 

Reed  v  Ajton 
,  Bernard  v 
.,  Potts  V 

v  White 


3  Campb.  603 

3  Esp.  225 
1  Campb.  372 

1  Esp.  155 

Holt,  503 
1  Esp.  91 
6  Esp.    57 

5  Etp.  122 


Rees  v  Marquis  of  Headfort  2  Campb.  hi 4 


y  Smith 
v  Warwick 
Reeves,  Colwill  v 
Reichard,  Boston  v 

Reid  v  Hagedorn 

-,  Hutchinson  v 
-,  Mee  v 


-,  Licet  v . 


Remmuv  Hall 
Remnant,  Dawson  v 
Rennard,  Wild  v 
Rennellv  Wither 

Retberg,  Cochran  v 
Reusse  v  Meyers 


Rex  v  Lord  Abingdon 


v  Akenhead 

v  Akers 

v  Jllchorne 

v  John  Baldwin 

vBall 


v  Banks 

v  Barnes 
v  Barnett 


2  Stark.    31 
2  Stark.  411 

2  Campb.  575 

1  Esp.  106 

3  Campb.  377 

3  Campb.  329 
Peake,    23 
Peake,    35 
MSS. 

6  Esp.     24 
1  Campb.  425,  n. 
MSS. 

3  Esp.  121 
3  Campb.  475 


1  Esp.  226 
and  Peake.  236 

Holt,  469 
6  Esp.  125,  n. 

MSS. 
3  Campb.  265 
1  Campb.  324 

1  Esp.  144-6 

1  Stark.  243 
3  Campb.  344 


Title!  and  Plant* 

(Agent,  117  31 

J  Stamps,  41  340 
(  Vendor  and  purchaser^  389 

Vendor  and  purchaser,44  387 
(  Baron  and  feme,  7, 8,  9  82-3 
{  Evidence,  76,  314     155,  176 

(  Witness,  23  400 

Action  on  the  case,  22  12 

(Agent,  118  31 

{Ship,  2  320 

(  Statutes,  9  343 

Insurance,  139  218 

<  Landlord  and  tenant,  19    236 
I  Use  and  occupation,  2  366 

Bills  and  notes,  340  121 

J  Evidence,  224  169 

I  Bills  fc  notes,  240  111 

Bankrupt,  157  76 

Smuggling,  2  t36 

Bills  and  notes,  88  97 

$  Partners,  70  279 

I  Ship,  103  330 

Bills  and  notes,296  117 

Practice,  113-4  307 

Bills  and  notes,  Appendix  431 

Action,  31-2  5 

Bills  and  notes,  76  95 

<  Evidence,  141  161 
I  insurance,  21-2  206 

*    Set-off;  14  313 

Witness,  216  417 

Justices,  10  233 

Witness,  Appendix  464 

Statutes,  40  346 

Bills  and  notes,  129  100 

Trespass,  35-6  361 

(  Ship,  42,  77  324-8 

<  Evidence,  202  167 
f  Time,  3  356 
i  Evidence,  99  157 
£  Variance,  96  382 

Costs,  3  131 

Parliament,^  272 

Libel,  39  248 

Practice,  78,  89;  100     304-6 

Statutes,  38  346 

Statutes,  59  348 

Smuggling,  1  336 

Practice,  Appendix 

Felon j,  17  185 

Felony,  23  185 

i Informer,  1  200 

/Felony,  20  185 

(  Statutes,  34-5  346 

Felony,  25-6  186 

<  Penal  action,  19  283 

J  Evidence.  31  1*1 


NAMES  OF  CASES  ANALYZED. 


Rex  v  Benson 


v  Blackmail 


-^Marquis  Buckinghi 

-  v  fiudd 

-  v  Batcher 

-  v  Chappie 

-  v  Campbell 

-  v  Casaux 

-  v  Castano 
on  pros,  of  JackiOD 

Cator 


v  Clarke 
v  Cohen 


Reporter* 

2  Campb.  508 

1  Esp.    96 

4  Campb.  189 

5  Esp.  230 

Peake,  169 

3  Campb.     91 
1  Campb.    91 

MSS. 
5  Esp.  231 

4  Esp.  117 
ft  Stark.  241 
1  Stark.  616 

1  Stark.  611 


v  Cole      Peake,  21 7  &  1  Esp.  169 

$  Campb.  371 

3  Campb.  444 

1  Esp.  280 
3€ampb,  224 

2  Esp.  626 

2  Campb.     89 

J  Stark.  354 

Peake,     1 2 

4  Campb.     48 
6  Esp.  217 

Peake,  104 
4  Campb.     12 

1  Esp  127 


v  Cotton 

v  Crespigny 
v  Cross 

v  Croslej 

v  Crunden 
v  Cutler 
v  Dalbj 
v  Davis 
v  Davey 
v  De  Faria 
v  Dixon 

v  Doran 

v  Douglass 

v  Dowlin 
v  Doyle 
v  Dyson 


1  Campb.  212 

Peake,  170 

1  Esp.  125 

1  Stark.  246 

2  Campb.  494 


v  Eardisland 

v  Ecclesfield,lnhab«  of,  1  Stark.  393 

v  Eden     %  1  Esp.    97 

v  Fisher  2  Campb.  663 


v  Gardner 
v  Gash 
v  Gillam 

v  Great  Canfield 


2  Campb.  513 

1  Stark.  441 

1  Esp.  265 

6  Esp.  136 


Titles  and  Placifc.  *    Pagt. 

Variance,  28  376 

Perjury,  21  288 

Officer,  24  1 270 

Statutes,  36  346 

Witness,  117  408 

Nuisance,  7,  8  265 

Evidence,  328  178 

Bail,  9  69 

Physician,  1 1  290 

Variance,  64'  379 

Evidence,  131  160 

Variance,  46  379 

I  Evidence,  169-70  164 

<  Witness,  224  417 

I  Misdemeanor,  40-1  263 

Misdemeanor,  43  263 

Perjury,  2  286 

Abatement,  1  1 

Statutes,  37  346 

Witness,  118  408 

Misdemeanor,  11  260 

i  Evidence,  133  160 

I  Nuisance,  32  268 

Perjury,  1  286 

Nuisance,  17  266 

i  Attorney,  44  66 

I  Evidence,  87  166 

Misdemeanor,  6  259 

Patent,  5  281 

Witness,  177  413 

Statutes,  64  348 

Nuisance,  1  265 

Witness,  178  413 

Misdemeanor,  7  259 

Felony,  18  185 

Evidence,  312  176 

Misdemeanor,  18-9,  21     260 

Variance,  47-8  377 

Perjury,  1 8  288 

Costs,  1,  2  130 

Felony,  21  185 

Nuisance,  29, 30  267 

Nuisance,  26  267 

I  Perjury,  8,  20  287-8 

$  Witness,  183  414 

Libel,  45  246 

{  Misdemeanor,  36  262 

{Estoppel,  10  148 

(Evidence,  71  165 

Misdemeanor,  14  260 

Misdemeanor,  17  260 

Witness,  215  416 

Variance,  3  373 

Nuisance,  22  267 

Variance,  77  380 


NAMES  OP  CASES  ANALYZES. 


Reporters. 

Rex  v  Hamlyn  4  Campb.  379 

v  Hammersmith,  Inbab.  of, 

1  Stark.  367 

v  Hammond  Page    2  Esp.    660, 

&  6  Esp.    86 

v  Hammond  4*  Webb 

v  Hawkins 


v  Hill 

v  Houlditch 

v  Howe 


v  Hube 


v  Hacks 


v  Jackson 


2  Esp.  719 

Peake,      8 

1  Stark.  369 

1  Stark.    63 

1  Campb.  461, 

it  6  Esp.  124 

Peake,  132 

1  Stark.  621 

1  Stark.  623 

3  Campb.  370 


v  Jones2Campb.  131, 3  Campb.  230 


v 

v 

v  Kelly 

vLafone 

v  Lambert 

v  Lawson 

v  Lee 

v  Leefe 

v  Lewis 
v  Lloyd 


v  Locker 
v  M'Carther 


Peake,  37 
Peake,  38 
3  Esp.    28 

5  Esp.  166 
2  Campb.  398 

3  Esp.  262 

6  Esp.  123 

2  Campb.  134 

4  Esp.  226 
4  Esp.  200 

1  Campb.  261 

6  Esp.  107 

Peake,  166 


v  Martin 

2  Campb.  100 

2  Campb.  268 
Holt,  693,  2  Stark.  206 
MSS. 
3  Esp.  200 

MSS. 

v  Meade 
v  Meyer 
v  Mitton 
v  Mitchell 

v  Munton 

1  Esp.     62 

v  Neville 

Peake,    91 

v  Page 

2  Esp.  660  &  6  Esp.    83 

v  Pearce 

Peake,    76 

v  Inhab.  of  St  Pancras  Peake,   219 

v  Pepys 

Peake,  138 

v  Plestow 
v  Pollmafi 

1  Campb.  494 

2  Campb.  229 

i 


Titles  and  PtaeiCa.  Pig e. 

>  Misdemeanor,  16  260 
)  Toll,  2  357 
\  Nuisance,  23  267 
{Witness,  119  408 

>  Evidence,  20-1-2  151 
I  Stamps,  65  342 

Misdemeanor,  30  262 

Variance,  70  380 
Misdemeanor,  12,  13        260 

Practice,  75  304 

Misdemeanor,  32  262 

Evidence,  10  150 

\  Misdemeanor,  29  262 
{  Statutes,  12, 13,14,15,16  344 

(Evidence,  178  165 

Perjury,  25-6-7  289 

Witness,  217  417 

Misdemeanor,  15  260 
C  Misdemeanor,24*33-0.26 1-2-3 

J  Nuisance,  18  266 

(Felony,  12,  22  185 

Variance,  1  373 

Perjury,  17-  288 

Felony,  10,  11  184 

Witness,  139  410 

Libel,  41,  62  245-7 

Justices  1  252 

Libel,  44  246 

{  Misnomer,  26  261 

I  Perjury,  91  287 

Witness,  223  417 

Nuisance,2  265 

Nuisance,  9  266 

Witness,  138  410 

Perjury,  5, 6,  7  287 

t  Libel,  49  246 

J  Vestry,  5  393 

(Evidence,  95  157 

Bastard,  7  88 

Officer,  28  270 

Practice,  95  306 

Justices,  4  232 

Evidence,  195  166 

Jurisdiction,  1,2  232 

{  Nuisance,  3,  4,  27  265-7 

I  Evidence,  215  168 

Stamps,  65  342 

$  Evidence,  310  176 

I  Stamps,  57  341 

Nuisance,  24-5-8  267 

i  Perjury,  3, 19  287-8 

I  Witness,  182  414 

Misdemeanor,  20  260 

Misdemeanor,  2,  25  2*8-61 


H AMES  OF  CASES  ANALYZED. 


Rex  v  PunshoB 


v  Pywell  4-  others 
v  Ricketts 

v  Ridley 

v  Roberts 
v  Robinson 


Reporten. 
3  Campb.    96 

1  Stark.  402 
3  Campb.    68 

2  Campb.  650 

1  Campb.  399 
Holt,  695 

2  Campb.  654 


-  v  Rogers 

-  v  Roper    1  Stark.  518,  520-1,  531 

-  v  Inhab.  of  St.  George, 
Hanover  Square         3  Campb.  222 
•v  Salter                           5  Esp.  125 
-v  Scoole                        Peake,  112 

-  v  Scott  MSS. 

-  v  Skinner  5  Esp.  219 

-  v  Smith    2  Stark.  208  k  Holt,  614 

•v 4  Esp.  109 

■  v 1  Stark.  242 

2  Stark.  349 
1  Campb.  549 

MSS. 


v  Squire 

v  Stratton 

v  Stringer 

v  Inhab.  of  Surry      2  Campb.  455 


v  Tanner 

v  Taylor 
v  Teasdale 

v  Verelst 
v  Walford 

v  Walter 
v  Walker 

v  Watson 


v  Watts 

v  Webb 
v  Weltje 
v  White 

v  — — — 

v  Williams 
v  Window 
v  Windus 
v  Withers 
v  Wood 
v  Wooller 
v  Yewin 


1  Esp.  304 

1  Campb.  404 
3  Esp.    68 

3  Campb.  432 
5  Esp.    62 

3  Esp.     21 
3  Campb.  2G4 

2  Stark.  116 

1  Campb.  215 

2  Esp.  675 

MSS. 

2  Campb.  142 
1  Campb.  359,  n. 

3  Campb.  99 

2  Campb.  507 

3  Campb.     78 
1  Campb.  406,  n. 

2  Campb.  579 

1  Esp.  359 

2  Stark.  Ill 

2  Campb.  638 


Reynolds  v  Chettle  2  Campb.  596 


Titlei  ami  Placid.  Page. 

(  Perjury,  22  288 

(  Bankrupt,  93  69 

Misdemeanor,  5  259 

Statutes,  58  348 

<  Misdemeanor,  6,  7,  8,  9 

(         10, 27  259-61 

Misdemeanor,  31  262 

Felony,  9,  28  184-6 

i  Felony,  27  1 86 

(  Evidence,  341  179 

Perjury,  11,  12,  13  287 

I  Nuisance,  15,  16  266 

Evidence,  256  172 

Perjury,  4  287 

Witness,  249  419 

Nuisance,  20-1  266 

Felony,  29  186 
C  Fairs  and  markets,  1         183 

I  Nuisance,  19  269 

Evidence,  55-6  154 

Felony,  5  184 

Statutes,  25  345 

Statutes,  48  347 

Nuisance,  6  265 
C  Misdemeanor,  28,  38     26 1  -2 

V  Evidence,  336  1 79 

(  Misdemeanor,  1  258 

Variance,  81-2  381 

Witness,  1 20  408 

Perjury,  14,15  288 

Misdemeanor,  34-5  262 

Felony,  7  184 

Agent,  97  29 

Libel,  42  245 

Felony,  16  185 

(Practice,  41  302 

I  Witness,  3,  4  399 

'  Insurance,  236  226 

Libel,  59  247 
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Nuisance,  5  2t>5 

Witness,  4 1  -2  402 

Justices,  8  233 

Libel,  40  245 
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Libel,  61  247 

Practice,  77  304 

Variance,  83  381 

Witness,  38  401 

Officer,  23  270 
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Witness,  240  418 
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Rice,  Snell  v 
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Reporter!. 
4  Campb.  268 

1  Stark.  115 
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Peake,  238 
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Peake,     16 

1  Esp.  108 

2  Stark.  102 
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1  Stark.  507 
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Rickford  v  Ridge 
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3  Campb.    68 
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Riding,  M'Cloughan  v  Holt,  478 
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Richie,  Baldney  v 
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Replevin,  5 
i  Baron  and  feme,  22 
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insurance,  97 
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Assumpsit,  83 
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104-8 
365 

39 
173 


Lien,  3 

Annuity,  7,  12 
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{ Insurance,  210 
J  Agent,  70 
{  Evidence,  72 

Assumpsit,  8 

Witness,  98 

Bills  and  notes,  53 

Witness,  192 

Costs,  4 

Evidence,  286 

Bankrupt,  44,  86 

Bankrupt,~63 

Bankrupt,  101 
(  Interest  of  money,  26 
(  Bankrupt,  81*5 
i  Ejectment,  16 
(  Evidence,  214,  67 

Evidence,  96 

Statutes,  58. 

Bills&notes,  163,208 

Trustee,  4 

Arbitrament,  1 

Evidence,  277 
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Officer,  1 1  269 

i  Misnomer,  6,  7,  8,  9,  10, 
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Insurance,  99  214 

Insurance,  110  215 

Landlord  &  tenant,  53-4  239 

Stamps,  43  .340 
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t  Practice,  55  303 

I  Ship,  30  .  323 

Evidence,  163  164 

Attorney,  27  55 

Bills  and  notes,  255  1 13 
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Sadler  v 
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4  Esp.     88 

1  Esp.  383 
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1  Campb.  262,  n. 

3  Esp.  163 

2  Esp.  736 
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1  Campb.  399 

3  Esp.  71-3 

2  Campb.  607 

Peake,    27 

2  Campb.  586 

1  Esp.  261 
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4  Esp.  246 
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1  Holt,    38 
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4  Campb.  138 

3  Campb.  184 

3  Campb.  334 


1  Campb.  253 


Peake,     94 

3  Campb.  109 

1  Esp.  243 

2  Campb.  339,  n. 

3  Esp.  235 

4  Esp.     98 

1  Campb.  245 

Holt,  595 

1  Stark.  336 

3  Campb.  1 60 

1  Stark.  372 

1  Stark.    78 

Holt,  236 
1  Stark.  275 

2  Campb.  302 

Peake,  127 


4  Esp.  233 


Thlctand  PlaeiU.  Pag*. 
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Bankrupt,  193  80 
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Usury,  13  369 
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Foreign  judgment,  6  188 

Pleading,  12  292 
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Stamps,  2  337 

Frauds,  statute  of,  20  191 
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Insurance,  38,  42  208 

Baron  and  feme,  52  86 
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Variance,  93  382 

Insurance,  84-6  213 

i  Assumpsit,  66  49 
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Action,  Appendix  425 

Partners,  83               %  280 

Agreement,  5             *  32 
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Partners,  18  274 
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Roderick  v  Hovill 
Rodgers  v  Forester 

* 
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3  Campb.  103 

2  Campb.  483 
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Landlord  and  tenant,  59    239 
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I  Landlord  and  tenant,  46-7  238 

(  Agent,  77  27 
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Variance,  15  374 
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Insurance,  92, 1 57  21 3-9 
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Deed,  3  137 
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Landlord  k  tenant,  27  236 

Bills  and  notes,  239  111 

i  Bond,  21  124 
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Bankrupt,  70  67 
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Agent  5  20 
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Peake,    84 
1  Esp.  406 
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3  Esp.  219 

3  Campb.  406 
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2  Campb.  623 
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v  Cammeyer 
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1  Esp.  105 
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Rudd,  Pickering  v 

Ruff  v  Webb 
Ruggles,  Tuck  v 

Rummens,  Smith  v 

Rumsey,  Mason  v 
Rimmington,  Gordon  v 
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Bankrupt,  9  62 
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Insurance,  197  223 

Bankrupt,  70  67 
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Assumpsit,  79  60 

Agreement,  20  33 
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Insurance,  62  210 

Insurance,  74  211 

Insurance,  56  209 
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Trespass,  5  358 
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Action,  20 
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4  Campb.  219 
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1  Campb.  384 
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3  Esp.    64 

5  Esp.     76 
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Peake,    68 
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Peake,  186 
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Bills  and  notes,  228 
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Stamps,  44 
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{  Evidence,  6 
I  Witness,  179-80 

Bills  and  notes,  14 
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Agent,  51 
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I  Set-off,  21 

Arbitrament,  12 

Bankrupt,  191 
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Bankrupt,  116 
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Safford,  Mills  v 
Sainthill  v  Bound 
Salkeld,  Mortimer  v 
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Salter,  Rex  v 

- v  Turner 
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Sandiiands,  Lloyd  v 
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4  Campb-  195 
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4Esp.    74 
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2  Campb.  525 

2  Campb.  500 
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&Campb.  87 
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4  Campb.  221 

1  Campb.  190 

Holt,  395 
5  Esp.  173 

2  Stark.    60 
1  Stark.  306 
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2  Campb.  39 
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4  Esp.  267 

2  Esp.  698 

3  Esp.  180 
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Saxpy,  Cole*  3  Esp.  159 

Say  and  Sele,  Lord,  Doe  4.  v 
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Bankrupt,  65  67 
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Conditions  precedent,5,$.  130 

Foreign  judgments,  8  1 88 
Tender,  3 
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>  Witness,  235 
Statutes,  33 

(  Trover,  23 
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Evidence,  256 
Misnomer,  3 
Master  and  servant,  8 
Statutes,  22 

Vendor  and  purchaser,79  391 
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Stoppage  in  transitu,  23  351 
Vendor  and  purchaser^ 4  386 

Ejectment,  28-9  144 

t  Carriers,  16  126 

I  Variance,  90  382 

Action  on  the  case,  49  15 
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I  Debtor  and  creditor,  433 

Attorney,  16  54 

Pleading,  26-7  293 
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Limitationof  actions,!  5-6  255 
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Action,  55  7 

Parliament,  1,  2  271 

Partners,  24  274 

Bond,  1  122 

Frauds,  statute  of,  14  1 90 

Tender,  1  352 

Statutes,  28  345 

Frauds,  statute  o£,  15  190 

Bankrupt,  200  80 

Lien,  2,  7  250 
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I  Liipitation  of  actions,  7  252 
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Bills  and  notes,  112  99 

Evidence,  115  158 

Landlord  and  tenant,  42  238 
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Scaife,  Mitchell  v 
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Scarlett,  Rushy  v 
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Scholes,  Blackbaro  v 

Scholey,  Gwyllim  v 
■    ■  v  Ramsbottom 


Reporter*. 

4  Campb.  298 
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28 

3  Campb.  84,  n. 
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MSS. 
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Bankrupt,  123  72 
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1  Campb.  487 

2  Campb.  343 

6  Esp.  100 
2  Campb.  485 

Peake,    24 

5  Esp.  243 
Holt,  416 


Scott,SirW.Beaurain,gent.v  3  Campb.  388 


» v  Clare 

-,  Duncan  v 

.,  Fish  v 

-,  Gibbon  v 

-9  Gregg  &  another  v 

*v  Lara 


v  Liflord 

v  M'Intosh 
-,  Maydhew  v 

,  Pollard  v 

v  Scott 
,  Ward* 
,  Warwick  v 


Scougall,  Hay  ward  v 
Scrape,  King  v 

Sculthorpe,  Mines  v 
Sebag  v  Abitbol 


3  Campb.  236 

1  Campb.  100 

Peake,  135 

2  Stark.  286 

Holt,  129 

Peake,  226 


1  Campb.  246 


2  Campb.  238 

3  Campb.  205 

Peake,     18 

2  Stark.  438 

3  Campb.  284 

4  Campb.     62 
2  Campb.     56 

1  Esp.  432 

2  Campb.  215 
1  Stark.    79 


Evidence,  257 
Ship,  39 

Insurance,  6£ 

Insurance,  16  206 

Perjury,  14  287 

Action  on  th~6  case,  22  12 

Evidence,  40  152 

<  Frauds,  statute  of,  13  190 
I  Vendor  &  purchaser,!  8-9  385 

Witness,  249  419 

(  Ecclesiastical  courts,  1  141 

(Evidence,  67  154 

(  Action,  28  4 

Insolvents,  5  201 

$  Bills  and  notes,  292  117 
(  Evidence,  61-2,  233  154, 169 

Action  on  the  case,  50  15 

Bills  and  notes,  299  118 

Insurance,  20-3  20& 

Action  on  the  case,  75  17 
Bills  &  notes,  61,195  93,107 

Assumpsit,  105  52 
Witness,  67, 102,  207 

404-7,  416 

Pleading,  41-2  294 

Action,  59  7 

Insurance,  185  222 

(Witness,  152  411 

I  Evidence,  93  1 56 

Ship,  126  332 

Title,  1  357 

Insurance,  109  215 

Vendor  and  purchaser,  11  384 

Assumpsit,  92  51 

(  Action,  62  8 

I  Agreement,  26  34 

Bills  and  notes,  153  103 


NAMES  OF  CASES  ANALYZED. 


Seaborn,  Welsh  v 
Searle,  Clarke  v 
■  v  Keeves 

— — ,  Stranger  v 
Seddon  v  Tutop 
Seddons  v  Stratford 

Sedley  v  Sutherland 
— —  v  Arboain 


Report* 
t  Stark.  474 
1  Esp.  26 
%  Esp.  598 
1  Esp.  14 
1  Esp.  401 
Peake,  215 

3  Esp.  202 
3  Esp.  174 


Sefton,  Meyer's  assignees  v  2  Stark.  274 

Selby,  Cobb  v  0  Esp.  103 

,  Colson  -o  1  Esp.  452 

SeJway,Fotilke9  9  3  Esp.  236 

Senior?  Armytage  Holt,  197 

Serani,  Balcetti  v  Peake,  142 
Sermon,  Rex,  on  the  prosecution  of, 


v  Lord  Abingdon 
Severin  v  Keppell 

Seward,  Atkins  v 

Sewell,  Head  v 
Sbadbolt,  Payne v 
Shadforth  v  Higgin 

Shaftoe,  Leveckv 

Sharland,  Aitchetson  v 
Sharp,  Arden  v 
Sharpe,  Burgoa  v 

Shaw,  Bran  v 

-,  Bell  v 
v  Farquhar 
v  Mark  ham 

-,  Metcalfe  v 

-,  Waggett  v 


1  Esp.  226 
4  Esp.  156 

MSS. 

Holt,  363 

1  Campb.  427 
3  Campb.  385 

3  E»p.  468 

1  Esp.  292 

2  Esp.  524 

2  Campb.  529 

1  Stark.  319 

Holt,  293 
MSS. 
Peake,  165 

3  Campb.    22 

3  Campb.  316 

D  Whiteman  Peake,    29 

Williams  v  1  Esp.    93 

Shears  v  Lyons  2  Stark.  317 

Sheddon,  Mackenzie  v  2  Campb.  431 
6hedden,Ridsdale  bother*  v  4  Campb.  107 
Shee,  Crowderv  1  Campb.  437 


Dickinson  v 

,  Hibbert  v 
-,  Hogan  v 
-,  Williams  v 
Shell,  Brady  v 
Sheldrick  v  Abery 
Sheels  v  Davies 
Shepherd  v  Chewter 
v  Carrie 


4  Esp.    68 

1  Campb.  113 
2  Esp.  522 

3  Campb.  469 
1  Campb.  147 

1  Esp.     55 

4  Campb.  119 
1  Campb.  274 

1  Stark.  454 


Titles  and  PIsciOl  Figt. 

Debtor  and  creditor,  t  135 

Penal  action,  24  283 

Francis,  statute  of,  10  190 
Evidence,  158-72           163-4 

Action,  8  3 

Bills  and  notes,  55  94 

<  Trespass,  7, 10              358-9 
I  Attorney,  50  57 

Statutes,  10, 11  344 

<  Bankrupt,  Appendix  430 
}  Witness,  27  401 

Tithes,  5  357 

<  Abatement,  5  1 
{  Practice,  13  299 

Evidence,  213  168 

Evidence,  203  167 

Evidence,  174  165 

>  Parliament,  9  272 

I  Libel,  39  245 

Trover,  29  364 

$  Bankrupt,  181  78 

(Witness,  201  415 

Bills  and  notes,  127  100 

Agreement,  49  36 

Conditions  precedent,  4  130 

(  Action  43  6 

(  Partners,  76  279 

Stamps,  47  340 

Partners,  41  276 

Agent,  106  30 

(  Deed,  Appendix  433 

(  Trover,  14  363 

Set-off,  16  313 

Variance,  8  374 

Bills  and  notes,  186  106 

Baron  and  feme,  50  86 

Costs,  13  132 

Practice,  91  306 

Pleading,  43  294 

Assumpsit,  106  53 

Trover,  28  364 

Action  on  the  case,  App.  426 

Insurance,  68  211 

Insurance,  110  215 

Attorney,  20  55 

<  Tender,  1 2  353 
(  Witness,  241  418 

Vendor  &  purchaser,  76  390 

Assumpsit,  87  51 

Insurance,  138  218 

Insolvents,  19  203 

Action,  66  8 

Action,  87  10 

Insurance,  212  224 

Evidence,  121  159 


NAMES  OF  CASES  ANALYZED. 


Reporten. 


Shepherd  v  Hall 


v  Mackoul 


Sheriff  v  Cadell 


v  Potto 


Sherwood,  Lawion  v 
Shew  v  Thompson 

Shewin,  Doe  d.  Pitt  v 
Shiflher,  Wright  v 

Shipley  v  Hammond 

Shippey  v  Derrison 
Shirley,  Ellis  v 

,  Ingram  v 

■         v  Newman 

— ,  Thompson  v 

Shoolbred,  M'Masters  v 

Shore,  Anscombe  v 


-,  James  v 


v 


Short,  Champion  v 

v  Edwards 

Shorter,  Drake  v 
Sbott  v  Lewis 
Shuttleworth,  Goldie  v 

v  Stephens 


Sidaways  v  Todd 
Sideways  v  Dyson 
Sidford  v  Chambers 

Siffkin,  Boyd  v 

■  v  Walker 

Sigard  v  Roberto 

Sikes  v  Marshal 
Silk,  Faulderv 


3  Campb.  180 
8  Campb.  326 


Titles  and  PUcitm.  Pige. 

I  Apprentice,  2  39. 

I  Assumpsit,  95  51 

(  Statutes,  1 8  344 

Baron  and  feme,  42  85 

(  Evidence,  108  158 

2  Esp.  617    {Ship,  9  *     321 

(  Trover,  2  362 

Insurance,  140,213  218,  224 
Bills  and  notes,  Appendix  431 


5  Esp.     96 

1  Stark.  314 

Holt,  159 


v  Osborn 


Sill,  Boardman  v 

Sills  v  Laing 

,  Williams  v 

Sihrerlock,  Evans  v 
Simmes,  Smith  v 
Simmonds  v  Knight 

Simmons,  Aldrich  v 

*■       ■  ■   ,  Israel  v 


3  Campb.  134 

2  Campb.  247 

5  Esp.  114 

5  Esp.  191 

3  Campb.  424 
1  Stark.  185 

1  Esp.  266 
1  Esp.  31 
1  Esp.  237 

1  Campb.  285 

1  Stark.  426 

1  Stark.  428 
1  Campb.     53 

1  Esp.  374 

4  Esp.  165 

5  Esp.  128 
1  Campb.     70 

1  Campb.  407 

2  Stark.  400 
2  Stark.  49 
1  Stark.  326 

*  2  Campb.  326 

2  Campb.  308 

3  Esp.  743 

2  Esp.  705 

3  Campb.  126 

1  Esp.  140 

1  Campb.  410,  n. 

4  Campb.     81 

2  Campb.  519 

Peake,  21 
1  Esp.  330 

3  Campb.  251 

1  Stark.  214 

2  Stark.  356 


Bankrupt,  22  63 

(Covenant,  6  '        133 

(  Insurance,  263  229 

Insurance,  100  214 

Tithes,  1,  2  #*        357 

Interest,  2,  3  229 

Frauds,  statute  of,  1  189 

Bankrupt,  151  75 

Assumpsit,  35  46 

Landlord  and  tenant,  66-7  240 

Trover,  22  363 

Insurance,  203-9  223-4 

(Distress,  14,  15  141 

J  Witness,  150  411 

\  Vendor  &  purchaser,  6,  91 

(  334, 392 

Variance,  53  378 

Vendor  *•  purchaser,  1,2  383 

Practice,  7  298 

Trover,  30  364 

Penal  action,  28  284 

Variance,  103-4  383 

(  Bills  and  notes,  27-8  91 

\  Witness,  104  407 

Wharfinger,  1,  2,  3  397 

Practice,  57  303 

Bills  and  notes,  305  118 

(  Vendor  and  purchaser,  10  334 

(  Variance,  86  332 

Bills  and  notes,  12  90 

Ship,  136-41  333-4 

<  Evidence,  117  159 
£  Witness,  55,  95  403-6 
i  Deed,  9  1 37 
J  Pleading,  23  293 
(  Evidence,  334  178 

Bankrupt,  184  70 

(  Trover,  36  364 

I  Lien,  21  150 

Assumpsit,  64  49 

Covenant,  18  135 

Witness,  1 24  40» 

Evidence,  249  174 

Bankrupt,  104  70 

<  Witness,  206  416 
I  Ship,  1 27  332 

Partners,  79  279 


NAMES  OF  CASES  ANALYZED, 


Simmons  v  Keating 
— — — ,  Lazarus  v 

■   '        —  v  Wilmot 
Simpkin,  Gillan  v 

Simpson  v  Bliss 

,  Co  wen  v 

,  Fleming,  v 

v  Hill 

,  Lovell  v 

v  Robertson 


*  v  Swan 

• 

— ,  Thornton? 
Sims  v  Kitchen 

,  Wiltshire  v 

Singleton  v  Butler 

Sintzenick  v  Lucas 

Siordet  v  Brodie 
Skeye  v  Voyce 
Skinner,  Rex  v 
Skip  with,  Duncan  v 

Skrine  v  Elmore 

Slack  v  grander  • 
1?  Buchannao 


Slade,  J  end  wine  v 

,  Postlethwaite  v 

,  Warwick  v 

Slaughter,  Morgan  v 

Slee,  Dunn  u 

Slipper  v  Stidstone 
Slodden,  Hartshorn  v 
Sloroan  v  Herne 
Sly  v  Edgley 
Small,  Finucane  v  ' 

,  Kelly  v 

,  Wish  v 

Smallpiece,  Artaza  v 
Smallwood,  Croft  v 
Smedley  v  Roberts 
Smith,  Alciator  v 
,  Baynes  v 

v  Beadnell 

■  v  Bellamy 

•  i  Bland,  Doe  d. 
,  Black  v 


Report***. 
2  Stark.  426 

MSS. 

3Esp.    91 
4  Campb.  241 

Holt,  273 

1  Esp.  290 
1  Campb.  40,  n. 
1  Esp.  431 
3  Esp.  153 
lEsp.     17 

3  Campb.  291 

Holt,  164 
5  Esp.    46 

1  Campb.  258 

3  Esp.  215 

1  Esp.     43 

3  Campb.  253 

3  Campb.  365 

5  Esp.  219 

2  Campb.    68 

2  Campb.  407 

1  Esp.    42 

Peake,      5 

2  Esp.  572 


Titles  end  Plants. 

Agreement,  Appendix 

Action,  34 
(  Pauper,  I  * 
f  Tender,  5 

Ship,  71 
(  Assumpsit,  94 
I  Gaming,  10 

Action  on  the  case,  76 

Bills  and  notes,  53 

Imprisonment,  2 

Penal  action,  31 

Parent  and  child,  2 
(  Assumpsit,  74 
(  Agent,  20 

Agreement,  16 

Practice,  40 

Agent,  78 

Bankrupt,  155 
(  Action,  83 
I  Evidence,  2 

Ship,  73-4 

Practice,  59,  60 

Nuisance,  20-1 

Agent,  14 

Stamps,  39,  40 

Warranty,  19 

Officer,  25 

Process,  1 

Evidence,  216 

Evidence,  221 
(  Warranty,  2 
{  Action  on  the  case,  85 

Officer,  16 

Insurance,  247 


3  Esp.  226 
3  Campb.  127 

1  Esp.      8      Landlord  and  tenant,  11,   235 


427 

5 

281 

353 

327 

51 

195 

17 

93 

196 

284 

271 

50 

22 

33 

301 

27 

75 

10 

149 

327-8 

303 

2TOO 

21 
340 
396 
270 
308 
168 
168 
394 

18 
269 
227 


v  Bolton 
v  Bowles 


Holt,  399 

1  Esp.    47 
4  Esp.    60 

2  Esp.  695 
6  Esp.      6 

1  Esp.  315 

2  Esp.  716 

1  Campb.  331,  n. 

1  Esp.     23 

1  Esp.  121 

2  Campb.  607 

3  Campb.  245 

1  Esp.  206 
1  Campb.     30 

2  Stark.  223 

2  Stark.  199 

Peake,    88 

Holt,  201 

2  Esp.  578 


C  Assumpsit,  40-6  46-7 

{  Sunety,  2, 3  352 

(  Witness,  9  399 

Set-oft;  1,  2  311 

Bankrupt,  1 56  75 

Witness,  26  400 

Action,  41  6 

Bailment,  7  60 

Witness,  15  400 

Partners,  7  273 

Ship,  55  326 
Frauds,  statute  of,  26        192 

Usury,  13  369 

Alien,  6  37 

Distress,  2  140 

Witness,  78,  227  405,  417 
Bills  and  notes,  326-7-8    120 
Ejectment,  24 
Tender,  10,  11 
Statutes,  19 
Stoppage  in  transitu,2 


144 
353 
344 

349 


NAMES  OF  CASES  ANALYZED. 


Reporter*. 
2  Esp.  697 
SCampb.  461 
4  Esp.  164 
Peake,  226  * 

1  Esp.  180 
v  Company  of  Armour- 


Smith,  Balkley  v 
»■  v  Carey 

■    v  Chamber* 
—  v  Clarke 


en 

-*-,  Davies  v 
— ,  De  Graves  v 
— ,  De  Berkom  v 


-,  Dudley  v 

-,  Duffinv 
-uFuge 

-  v  Gobi 

»,  Grey  » 

-,  Hankey* 

-,  Hanson  v 

-  v  Harris 

-  v  Home 


-,  Huxham  v 
.  v  Jameson 


Peake,  148 

4  Esp.     36 

2  Campb.  533 

1  Esp.     29 

1  Campb.  167 

Peake,  108 

SCampb.  456 

1  Campb.  282 

1  Campb.  387 

Peake,  42,  n. 

1  Campb.  196 
2  Stark.     47 

Holt,  643 

2  Campb.     19 


1  Esp.  114 
and  Peake,  $13 
v  Kelby  or  Kelly  Peake,  25 

and  4  Esp.  249 


-  v  Kendal 

-  v  Knox 

-  Lewis  v 
■  v  Lyon 

-  v  Macdonald 

-,  May  v 


-,  Monprivatt  v 

-,  Moss? 
.  v  Mullett 
-,  Newby  * 
-,  Okell  v 

-  v  Pickering 

-  v  Pickering 
.,  Pitt  v 

-,  Poole  v 


1  Esp.  231 

3  Esp.     46 

Holt,    27 

SCampb.  466 

3  Esp.       7 

1  Esp.  283 

2  Campb.  175 

1  Campb.  489 

2  Campb.  208 

2  Esp.  539,  ft. 
1  Stark.  107 

Peake,     50 
Esp.  D.  N.  P.    40 

3  Campb.     33 

Holt,  144 


-  qui  tarn  v  Prager 

-,  Prosser  v 
•  v  Raleigh 
-,  Rees  v 
-,  Rex  i» 


2  Esp.  486 

Holt,  442 

2  Campb.  515 

2  Stark.  31 

1  Stark.  242 


Titles  and  Plaeha.  P*je. 

Witness,  281  422 

Defamation,  3,  4  139 

Witness,  143  410 

Bills  and  notes,  84  96 

Penal  action,  1     •  281 

Limitation  of  actions,  23  253 

Action  on  the  case,  79  17 

Partners,  10  273 

(Carriers,  10,  11  126 

(  Action  on  the  case,  62  16 

Witness,  22  400 

Ship,  101  330 

Stoppage  in  transitu,  1 1  350 

Sheriff,  45  320 

Trespass,  22  360 

Stamps,  38  340 
Vendor  &  purchaser,  29, 

30-1  386 

Ejectment,  18  143 

Action  on  the  case,  83  18 

Carriers,  43  128 

1  Foreign  attachment,  3, 5  187 

{  Tender,  22  364 

(  Variance,  66  379 

Bankrupt,  126,  132  73 

SUmps,  33-4  339 

Bills  &  notes,  11, 157,274 

90,  104,  If  5 
Bills  k  notes,  141,  266, 

86-7  102,114-6 

Action,  29  h 

Evidence,  266  172 

Action  on  the  case,  56  15 

Partners,  66  278 

Stamps,  15  338 

Pleading,  56  296 

Trespass,  29  36! 

Bankrupt,  69  67 

Bills  and  notes,  196  107 

Bills  and  notes,  54  93 

Assumpsit,  15  44 

Bankrupt,  117  71 

Bankrupt,  174  77 

Agreement,  37  35 

Bills  and  notes,  338  121 

(  Usury,  41  372 

$  Witness,  184  414 

Bankrupt,  46  65 

Use  and  occupation,  16  367 

Practice,  113-4  307 

Evidence,  55-6  154 


NAMES  OF  CASES  ANALYZED. 


Smith,  Rex  v 


-Rex  v 

-,  Richardson  v 

-  v  Rummens 

-  v  Simmes 


-,  Spencer  v 


Reports!** 
2  Stark.  208 

Holt,  614 

4Esp.  109 
1  Campb.  277 

1  Campb.      9 
1  Esp.  330 

3  Campb.     10 


Titles  and  llacita, 
\  Felony,,  29 


Page. 
186 


-,Stearsv  6  Esp.  138 

-,  Stewart  v  Holt.  321 

-,Stutsbury,  Doe  d.  v     1  Esp.  391 


4  Esp.  257 

2  Esp.  607 
1  Stark.  324 

1  Campb.  332*3 

2  Campb.  184 

3  Campb.  323 
1  Campb.  332 

5  Esp.  203 
1  Campb.  439 

6  Esp.  121 

Smithson,  Galway,  Lord,  v  1  Campb.  403 
SJpethurst,  Lord  Cochrane  v  1  Stark.  208 


-  v  Surridge 

-  v  Vale 

-,  Wadeson  v 

-,  Wardall  v 

-,  Wilcock  v 
-v  Wood 
-,  Wordail  v 

.,  Wright  v 

-  v  Young 

-,  Young  v 


Snell  v  Phillips 

v  Rice        Peake, 

Snelgrove  v  Hunt 
Snook  v  Davidson 
Snow  v  Allen 
Soloman  v  Turner 

Solomon  v  Underhill 

Solomons  v  Dawes 
Solly,  Blank  v 
Soulhgate,  Meymot  v 
Sowden,  Boothby  v 
Sparenburg  v  Bannatyne 
Sparrow  v  Hawkes 

,  Pocock  v 

Spawforlh  v  Alexander 

Spear  v  Travers 
Spearman,  Trapp  v 

Spears  v  Hartley 
Sneer  v  Watts 


Peake,  209 

235 &1  Esp.  221 

2  Stark.  42 

2  Campb.  218 
1  Stark.  502 
1  Stark.  51 

1  Campb.  229 

1  Esp.  83 
Holt,  554 

3  Esp.  223 

3  Campb.  175 

2  Esp.  580. 
2  Esp.  505 

MSS. 

2  Esp.  621 

4  Campb.  251 

3  Esp.  57 

3  Esp.  81 

MSS. 


<  Fairs  and  markets,  1  1 83 
{  Nuisance,  19  266 

Witness,  192  414 

(  Evidence,  6  149 

$  Witness,  179-80  413 

Evidence,  249  171 

(  Bills  and  notes,  64  94 

I  Statutes,  44  346 
V  Justices  of  the  peace,  12  233 

I  Variance,  78  380 

Statutes,  46  *  347 

Frauds,  statute  of,  35  1 93 

Witness,  280  422 

Ship,  14  322 
Insurance,  132-3,221   211,225 

Practice,  24 

Attorney,  23 
i  Execution,  10 
I  Vendor  &  purchaser,  92 

Bankrupt,  95 

Libel,  37 

Sheriff,  44 

S  Landlord  *■  tenant,  26 
Power,  8 

Trover,  37-9 
C  Bankrupt,  52 
(  Evidence,  263 

Partners,  46 

Patent,  1 

Attorney,  49 

Limitation  of  actions,  1 

Baron  and  feme,  22 

Practice,  85 

Abatement,  Appendix 

Lien,  32 

Action  on  the  case,  46 

Bills  and  notes,  49 
(  Arrest,  6 
I  Practice,  80 

Trover,  25-7 

Ship,  63-4 

Penal  action,  34 

Insolvents,  16 

Alien,  1,4 

Landlord  k  tenant,  69 

Agent,  58 

Stamps,  36 

<  Stoppage  in  transitu,  15  350 
(  Vendor  &  purchaser,  25    386 

Bills  &  notes,  32-3  91 

5  Limitation  of  actions,  10  252 
I  Lien,  27,  34  250-1 

Practice,  47  305 


300 

55 
181 
392 

69 
245 
319 
236 
297 
365 

66 
172 
276 
280 

57 
251 

84 
305 
425 
251 

14 

93 

41 
305 
364 
327 
284 
203 

36 
210 

25 
340 


NAftfES  OF  CASES  ANALYZED. 


Spence,  Bosk  v 
Spencer  v  Billing 


v  Goulding 
vMann 

v  Smith 


Spicer,  Harding  v 
Spiller,  Doe  v 
Spitta,Wienholt* 
Spitty  v  Bowens 
Splidt  v  Heath 

Splitgerber  v  Kohn 
Spooner,  Bigg  v 

Spracklin,  Ditchbura  v 

Spratley  v  Wilson 

Spurrier  v  Elderton 

— v  Vale 

Spybey  v  Hide 

Squire,  Philip  v 


uTod 
■,  Rex  v 


Squires  v  Whisken 
Stacey,  Jackson  v 

,  Morris  v 

Stacy  v  Decy 

Stadt  (or  Stapp)  v  Lill 
Staight  vGee 
Staines,  Quick  v 
Stainforth  v  Staggs 
Stamp,  Inman  v 
Staniforth,  Henry  (or 
4  Campb. 

Standen  v  Standen 

Stansfield  v  Johnson 
Stante  v  Prickett 
Stanton,  Wyburd  v 

Staples  v  Okines 

Stapp  or  Stadt  v  Lfll 
Stark,  Daliaon  v 

Stears  v  Smith 


Reportera. 
4  Campb.  329 

3  Campb.  310-12 

* 

feake,  129 
i  Esp.  110 

3  Qampb.     10 

1  Campb.  327 
6  Esp.     70 

3  Campb.  376 

Peake,    53 

2  Campb.  57,  n. 

1  Stark.  125 
2  Esp.  651 

(Esp,    31 

Holt,    10 

5  Esp.       1 

1  Campb.  457 
1  Catopb.  161-3 

Peake,    82 

1  Campb.  293 

2  Stark.  349 
3  Campb.  140 

Holt,  455 

Holt,  153 

2  Esp.  469,  it. 

1  Campb.  242 

2  Stark.  445 

2  Esp.  657 

1  Campb.  398 

1  Stark.     12 

Henty  v) 

470,  1  Stark.  254 

Peake,  32-4 

\1  Esp.  101 

1  Campb.  473 

4  Esp.  179 

1  Esp.  332 

1  Campb.  242 
4  Esp.  103 

6  Esp.  1*8 


Titles  and  Placita,  _  ^_ 

Conditions  precedent,3,9 130 

I  Bankrupt,  25  63 

{Evidence,  187-8  166 

(  Partners,  20  274 

Witness,  154  411 

Variance,  59,  60  378 

Penal  action,  8  282 

Bills  and  notes,  64  04 

Statutes,  41  346 

Tender,  29  355 

Landlord  and  tenant,  57  239 

Bills  and  notes,  297  1 17 

Witness,  163  412 

Vendor  and  purchaser,51  388 
(  Bills  and  ndtes,36,278.92,U6 

(  Variance,  68  379 

Bankrupt,  24  6$ 

Action,  33  5 

Partners,  78  279 

Ship,  18                    322,  330 

Variance,  39  376 

Donatio  mortis  causa,  4  141 

S  Assumpsit,  53  48 

(  Auction,  3  58 

Game,  9,  10,  11  194 

Tender,  28,  32  355 

Action,  3  2 

Action  oh  the  case,  21  12 

Vendor&purchaser,63-4  38.9 

Practice,  3  295 

Felony,  5  184 
Gaining,  14,  16              195-6 

Way,  1  397 

Agent,  26  2? 

Agreement,  31  35 

Partners,  77  279 

Set-off,  7  312 

Frauds,  statute  of,  32  192 

Officer,  14,  15,  16  269 

Execution,  1  180 

Bastards,  8  88 

Frauds,  statute  of,  2  189 

206 


insurance,  17)  18 

C  Baron  and  feme,  4  82 

I  Evidence,  211  168 

(Witness,  12  399 

Frauds,  statute  pf,  7  190 

Trespass,  1 1  359 

Agreement,  33  35 

<  Witness,  93  406 

I  Bills  and  notes,  213  109 

Frauds,  statute  of,  32  132 

Stamps,  22  338 

Justices,  12  233 

Variance,  7ft  3M) 


NAMES  OF  CASES  ANALYZED. 


Stedman  v  Gooch 


Reported. 
1  Esp.       4 


Steel,  Doe  d.  Digby  v        3  Campb.  1 17 


■,  Kelby  v 


Steele,  Macdonald  v 
Steers  v  Lashley 


5  Esp.  194 
Peake,  176 

1  Esp.  166 


Title*  and  PUctou  ftge. 

Evidence,  38  152 

Bills  and  notes,  78,  189 

95,  10* 

Ejectment,  22  144 

Evidence,234  176 

Landlord  and  tenant,  79    241 


Steiglitz  v  Egginton  Holt,  141 

Steinmanv  Magnus  2  Campb.  124 

Stennett,Doe  <LHoIlingswortltt>2  Esp.  717 

Stephens,  Linland  v  3  Esp.  269 

,  Shuttleworth  v  1  Campb.  407 


Action,  47 

Officer,  30 
(  Bills  and  notes,  60 
{  Statutes,  32 
(  Stock,  2 

Deed,  14 

Insolvents,  15 


Stephenson,  Mazzinghi  v  1  Campb.  291 
Sterling,  Boehm  v  2  Esp.  575 
Stevens  v  Adamson  2  Stark.  422 
v  Elizee  3  Campb.  256 


vHill 


h  Esp.  247 

4  Campb.  164 

2  Campb.  332 
Peake,  187 

2  Campb.  301 

5  Esp.  200 

1  Stark.  525 

Holt,  372 

,5  Esp.  103 

2  Campb.  177 

1  Esp.  108 

Holt,  321 

Peake,  193 

St.  George's  Hanover  Square, 

Inhabitants  of,  Rex  v  3  Campb.  222 


-■■■■■  v  Jackson 

v  Lynch 
— -  v  Thacker  v 

— ,  Williams  v 

Stevenson  v  Wood 
Stewart,  Cavan  v 
► — v  Fry 

— ,  Hardacre  v 

—  v  Kennett 

—  v  Richman 

—  u  Smith 


7 
271 
94 
345 
349 
138 
202 

Landlord  and  tenant,  39   238 

331 

91 

407 

196 

98 

429 

82 

31 

34 

91 

65 

199 

407 

176 

62 

404 


-,  Upsdell  v 


Stidstone,  Slipper  v 
Stiles  v  Rawlins 
Stilk  v  Meyrick 

Still  v  Halford 

v  Wallis  &  Harris 
.  Stirling,  Crawford  v 


1  Esp.     47 

5  Esp.  133^ 

6  Esp.  129 

4  Campb.     17 

6  Esp.    36 
4  Esp.  207 


,  bart.,1)  Vaughan   2  Campb.  225 
Stitt  r  Wardell  2  Esp.  610 


Stockfleth  v  De  Tastet 
Stoffies,  Pederson  v 

^Stokes  v  Carne 


■  ■  v  Cooper 

Stpartv  Crawley 


4  Campb.     10 

1  Campb.  145 

2  Campb.  339 

3  Campb.  514,  n. 
2  Stark.  323 


Ship,  142 

<  Bills  and  notes,  27-8 

I  Witness,  104 
Gaming,  18 
Bills  and  notes,  101 
Auction,  Appendix 
Bankrupt,  216 

I  Agent,  120 

J  Agreement,  23 

(  Bills  and  notes,  22 

i  Bankrupt,42 

I  Gaming,  23 
Witness,  107 
Evidence,  307 

5  Bankrupt,!  2 

I  Witness,  69 
Landlord  and  tenant,  21  236 
Foreign  Judgment,3,5  187-8 
Agreement,  25  34 

5  Agent,  115  31 

I  Auction,  7  58 

Bills  and  notes,  199  108 

Bankrupt,  44, 86  65-9 

Statutes,  46  347 

Agent,  31  23 

t  Nuisance,  15,  16  266 

Set-off,  1,  2  311 

Variance,  75  380 

Ship,  134  333 

i  Arbitrament,  9, 1 4  40-1 

£  Evidence,  68  155 

Justices  of  the  peace,  2  232 

Set-off;  25-7-8-9  314 

Insurance,  30-1  207 

Insurance,  137  218 

Witness,79,80,228-29.405418 

Witness,  191  414 

(  Ship,  19, 112-14        322,331 

I  Evidence,  97-8  157 

Use  and  occupation,  17  367 

Carriers,  55  1*9 


NAMES  OP  CASES  ANALYZED. 


Stoaard  v  Dunkin 


Stone,  Barnetto 
f— ,  Bayne  v 
-—  v  Blackburne 
■    ■    v  Carr 
v  Metcalfe 


Reporters. 

2  Campb.  344 

3  Esp.  209 
4Esp.  13 
1  Esp.  37 
1 


Titles  and  Pladta.  Page 

I  Estoppel,  8  148 

<  Vendor  and  purchaser^  386 


{  Trover,  33 

Usury,  18 

Evidence,  184 

Witness,  199 

Baron  and  fame,  33 
<  Agreement,  14 


364 
310 
165 
415 
85 
33 


3  Esp. 
4Catnpb.  217, 

1  Stark.    53   \  Bills  and  notea,8,313  69, 119 
Storehouse  v  De  Sil?a        3  Campb.  399      *%    "  - 

v  Elliot  1  Esp.  272 

JStorace  v  Longman        2  Campb.    27,  n. 


Storey  v  Bloxam 

Stort  v  Clements 
Stoughton,  Williams  v 

Stoytes  v  Pearson 

St.  Pancras,  Rex  v 
Stradling,  Doe  d.  Cuff? 
Stranger  v  Searle 
Stratford,  Seddons  v 
£tratton,  Harrison  v 


-,  Hamilton  v 
-,  Rex  v 


Stretton,  Lloyd  v 
Strickland,  Delauney  v 
Stringer  v  Martyr 

,  Rex  v 

&trongitharm  v  Lukin 

Strother  v  Willan 
Struck  v  Tenant 

Strutt  v  Bovingdon 

Stuart,  Heriot  v 

Stubbing  v  Heintz 
Stubbs,  Pride  v 

Sturdy  v  Ross 


2  Esp.  504 

Peake,  107 

2  Stark.  292 

4  Esp.  255 

Peake,  219 

2  Stark.  187 

1  Esp.     14 

Peake,  215 

4  Esp.  218 

MSS. 

1  Campb.  549,91. 

1  Stark.    40 

t  Stark.  416 

6  Esp.  134 

MSS. 

1  Esp.  389 

4  Campb.     24 
Abbott,  L.S.  196 

5  Esp.    56 


1  Esp.  437 

Peake,    47 
2  Campb.  397  m 
and  6  Esp.  131 
1  Esp.  450 
Sturt  v  Blandford,  Marquis  of, 

<aied  4  Esp.  17 
Stutsbury,  Doe  d.  v  Smith  1  Esp.  .391 
Suffieid,  Lord,  v  Bruce  2  Stark.  175 

Sugar  v  Brinkworth  4  Campb.    46 


Summers,  Wolfv 

Sundius,  Lyon  v 
Surridge,  Moody  v 


Strath  .« 


2  Campb.  631 

1  Campb.  423 
2  Esp.  633 

A  Tan         9& 


73 

8 

255 

40 
305 


Bankrupt,  134 
Action,  67 

Literary  property,  5 
{Arbitrament,  11 
I  Practice,  86 
(  Pleading,33-9,40,58    293^-6 

"        16 

310 
337 
293 
138 
267 
145 
163-4 
94 
139 
352 
356 
345 
405 
425 


\ 


Action  on  the  case,  68 

Schoolmaster,  2 

Stamps,  11 

Pleading,  24 

Deed,  10 

Nuisance,  24-5-8,  31 

Ejectment,  35 

Evidence,  158-72 

Bills  and  notes,  55 

Defamation,  7         y 

Surety,  1 

Time,  6 

Statutes,  25 

Witness,  72 

Action,  Appendix 

Justicesofthe  peace,  15, 16.233 

Statutes,  48  347 

Bills  and  notes,  56  94 

$  Evidence,  68  156 

I  Partners,  13  274 

Ship,  81  328 

Estoppel,  12  148 

Evidence,  2  168 

Witness,  246  419 

Libel,  4,  5  242-3 

Variance,  32  376 

Agent,  94  29 

I  Penal  action,  1 1  282 

Agent,  5  20 

>  Action  on  the  case,  16       11 

Frauds,  statute  of,  35  1 93 

Assumpsit,  5  43 

Bills  and  notes,  59  94 

C  Lien,  10,  1 1  24R-9 

{Carriers,  13  126 

(  Ship,  72  327 

Bills  and  notes,  1 25-6  1 00 

Insurance,  93  213 

$  Ship,  14  322 


KAMES  OF  CASES  ANALYZED. 


Surrey,  Inhabitants  o^ 

Rexv 
Surry,  Klinitz  v 
Sortees  v  Hubbard 

Sutherland  v  Li&hnam 


-,  Sedjeyv 


Reporter* 

2  Catnpb.  445 
5  Esp.  267 
4  Esp.  203 

3  Esp.     42 

3  Esp.  202 

Sutton,  Abel  v  3  Esp.  108 

Sutton's  administrator  vBrown  6  Esp.    34 

Suwercropp,  Kymer  vlCainj>b.l09, 180,c. 
Swabey,  Wilson  v  1  Stark.    34 

Swafford,  Bland  v  Peake,    60 

Swain  v  Morland  1  Gow,    39 

Swainstone,  Jameson  v  2  Campb.  646,  n. 
Swan,  Dibdin  v  1  Esp.    28 

—     .,  Simpson  v  3  Campb.  291 

Swann  &  others,  Gordon  & 

2  Campb.  429,  n. 


\ 


others  v 
Swears  v  Wells 

Sweeting  v  Fowler 

Swinford  v  Burn 
Swingler,  Bothamv 
Swinton,  Jameson  v 


1  Esp.  317 

1  Stark.  106 

1  Gow,      5 

lEsp.  164 

2  Campb.  373 


Sybourn,Doe  d.Bowermanv2Esp.496, 577 


-,  Jolliffe  v 


Sydebotbam,  Beckwith  v 
Sykes  v  Dunbar 

Symondsv  Carr 
Synge,  Adamthwaite 


■f  abart  v  Tipper 
Tabbs  v  Bendelack 
Tadmire,  Rodriguez  v 
Talleyrand,  Boullager  v 
Talver  v  West 
Tamplin  v  Diggins 
Tankard,  Buckland  v 

Tanner,  Rex  v 


2  Esp.  677 
1  Campb.  116 
1  Campb.  202 

1  Campb.  361 
4  Campb.  372 

T 

1  Campb.  352 

4  Esp.  108 

2  Esp.  721 

2  Esp.  550 

Holt,  178 

2  Campb.  313 

1  Esp.    85 

1  Esp.  304 


Titles  and 

Nuisance,  Q  265, 

Frauds,  statute  of,  1 2  1 90 

Evidence,  148  162 

Action,  61  « 

Covenant,  20  135 

Trespass,  7,  10  358-0 

Attorney,  50  57 

Partners,  58  258 

Witness,  110  408 

J  Agent,  73  27 

<  Stoppage  in  trandtu,25    351 

Bills  and  notes,  200  108 

5  Penal  action,  20  283 

I  Witness,  1  399 

Extent,  Appendix 

Insurance,  245  227 

Libel,  2  242 

(  Agent,  20-1  22 

(  Assumpsit,  74  50 

Interest  of  money,  4         229 

Agreement,  1  32 

Stamps,  46  340 

Bills  and  notes,277  115 

Misnomer,  7, 8  264 

Arbitrament,  Appendix    427 

415 
108 
143 
153 
297 
365 
239 
225 
16 
27,30 


Witness,  204 

Bills  and  notes,  207 

Ejectment,  13 

Evidence,  47 

Power,  4 

Trustee,  3 

Landlord  4*  tenant,  52 

Insurance,  224 

Action  on  the  case,  58 
(Agent,  79, 114 
I  Vendor  and  purchaser,  7  384 

Evidence,  59,  60  154 


Tappenden,  Harman  v  3  Esp.  278 


LibeK  22-3-4  244 

Insurance,  98  214 

Action  on  the  case,  51  15 

Bills  and  notes,  178  106 

Assumpsit,  34  45 

Bankrupt,  162*3  76 

Witness,  91  406 

(  Misdemeanor,  1,  28,  38 

{  258-61-2 

f  Evidence,  336  179 

<  Costs,  12  131 

I  Mandamus,  1-2  256 


NAMES  OF  CASES   ANALYZED. 


Reporters. 


Tarleton  v  M'Gawley 


Titles  uviPIaetta.  Page. 

C  Action  on  the  case,  71  17 
Peake,  205  2  Evidence,  306  176 

(Ship,  128-9  333 

Bankrupt,  75,146-9  68,  74-5 
Libel,  29  244 

Baron  and  feme,  12  83 

I  Evidence,  228  169 

Taylor,  Berrymore,  Lord  v      1  Esp.  326  J Foreign  attachment,], 3   187 

(Witness,  187  414 

Arrest,  9  *  42 

Landlord  and  tenant,  68   240 


Tarn  v  Heys        1  Stark.  278,  Holt,  378 
Tate  v  Humphrey  2  Campb.  73,  n. 

Taunton  v  Wyburn  2  Campb.  297 


-  v  Brander 

-  v  Chapman 
-,  Clark  v 
-,  Cock  v 

-  v  Croker 


lEsp.    45 
cited  2  Esp.  506 

3  £sp.  219 
2  Campb.  587 

4  Esp.  187 


-  &  others  v  Curtis 

4  Campb.  337,  Holt,  192 

-,  Dunmore  v  Peake,    41 

-,  Forster  v  3  Campb.    49 

-  v  Johnson  1  Stark.  41 1 
-,  Jolley  v  1  Campb.  143 

-  v  Jones  2  Campb.  105 

-vKinloch  1  Stark.  176-7 


vNeri 


1  Esp.  386 

3  Campb.  204 
1  Campb.  404 


,  Oom  v 

,  Rex  v 

,  Boehm,  &  H.  Nantes, 

Rogers  v                          2  Esp.  702 

v  Ml  Viccar                   6  Esp.  27 

v  Tebbs  &  Brander,&c.  1  Esp.  45 

,  White  v                      4  Esp.  80 

Tealby  v  Gascoigne  2  Stark.  202 
Tebbs  &  Branden,  Sherifis  of  Lon- 
don, &  Coulson,  Slack  v  1  Esp.  42 
Tebbutt,  Birch  v  2  Stark.  74 
Teasdale,  Roberts  v  Peake,  27 
Teasdall,  Rex  v  3  Esp.  68 
Teedv  Martin  4  Campb.  90 
Tempany  v  Burnand  4  Campb.  20 
Tempest  v  Chambers            1  Stark.  67 

Temple,  Milward  v  1  Campb.  375 

Tenant,  Struck  v  Abbott,  L.S.  196 

Tenant's  assignee  v  Young  1  Campb.  439 
Terry  v  Barker  2  Stark.  172 

Thacker,  Stevens  v  Peake,  187 

Thackray  v  Biackett  3  Campb.  164 

Thatcher,  Beal  v  3  Esp.  194 

Thellnson  v  Bewick  1  Esp.    77 

i  v  Coppinger  3  Esp.  283 

■     v  Costing  4  Esp.  266 

p-j —  v  Fletcher  1  Esp.    73 

Thorn,  Eaken  v  5  Esp.      6 


Game,  8  193 

Ship,  56  326 

Infant,  6  198 

i  Insurance,  192  222 

Set-off,  17  313 

i  Action,  57  7 

I  Statutes,  4  343 

Ejectment,  8  142 

Evidence,  180  165 

Bills  and  notes,  245  112 
Bankrupt, 77-8,  111      68,71 

Ship,  3  321 

Master  and  servant,  7  257 
Action  on  the  case,  74        17 

Insurance,  184  222 

Variance,  81-2  381 

i  Interest  of  money,  1  229 

Witness,  170  412 

Imprisonment,  5  197 

Trespass,  1,  2  358 

Sheriff,  15  317 

Officer,  25  270 

Debtor  and  creditor,  12    137 

Bankrupt,  44-5  65 

Witness,  120  408 

Evidence,  323  177 

Variance,  91  382 

Variance,  36  376 

t  Witness,  284  422 

I  Evidence,  305  175 

Ship,  81  328 

Trover,  37  365 

Action,  37  6 

Evidence,  307  176 

Bills  and  notes,  236-7  1 1 1 

Action  on  the  case,  77  17 

Insurance,  49  209 

Practice,  79  304 

Evidence,  69  155 

Insurance,  194  222 

Ship,  147-8-9  334 


} 


NAMES  OF  CASES  ANALYZED. 


Thomas  v  Ansley 
■■  v  Clarke 

■  v  Day 

< ,  Dunn  v 

v  Foyle 

— ,  Nickson  v 

■  v  Sandblack 
■   ,  v  Thomas 

,  Williams  v 

Thompson,  Arcangelo  v 
.  v  Bernard 


-,  Bird  v 

•,  Blackburn  v 
-  v  Bond 
-,  Campbell  d 
-,  Chandler  v 


Reporter!. 
6  Esp.     80 
2  Stark.  450 

4  Esp.  262 
MSS. 

5  Esp.  88 
1  Stark.  85 
1  Stark.  306 

2  Campb.  647 

6  Esp.     18 

2  Qampb.  620 
1  Campb.    48 

1  Esp.  339 

3  Campb.     61 
1  Campb.       4 

1  Stark.  490 
3  Campb.     80 

3  Esp. 


v  Donaldson 

v  Glover  MSS.  Guild- 

hall,  Dec  1818. 


63 


■,  Gorham  v 
■  v  Havelock 
•  v  Ingtis 
-vMaberly 
•,  Mallett  v 
-  v  Mendham 


v  Miles 


-  v  Morgan 
-,  Muller  v 
-,  Nichol  v 

-  v  Osborn 

-  t>  Shirley 
-v  Wagner 

^  Whitwell  v 
.,  Wyatt  v 


Thomson,  Shew  v 

—  v  Wilson 

Thovne,  Bluck  v 
Thornton,  Akers  v 


Peake,    42 

1  Campb.  527 
3  Campb.  428 

2  Campb.  573 

5  Esp.  178 
1  Stark.  316 


1  Esp.  184 


3  Campb.  101 
2  Campb.  610 

1  Campb.  52, ». 

2  Stark.    98 

1  Esp.    31 

4  Campb.  335 

1  Esp.  68,  72 

1  Esp.  252 
Holt,  159 

2  Stark.  379 
4  Campb.  191 

1  Esp.  414 


-,  Atkinson  v    1  Campb.  559,  *. 


4  Esp.  270 

6  Esp.     16 

Holt,  242 

Holt,    30 

3  Campb.  274 

4r  others  v  Lance  & 

others  4  Campb.  231 


-  v  Dick 
-,  Dobbin  v 
-,  Houstman  v 
-,  Hacks  v 

-,  Idle  v 


Titles  and  PlMita. 

Evidence,  19 
Ship,  31-2-3 
Bailment,  8 
Practice,  17 
Insurance,  41 
Witness,  172 


P»«e. 

151 
323 
60 
299 
208 
413 


5 


Action  on  the  case,  49        15 

Landlord  and  tenant,  84   242 

Bills  and  notes,  74-5  95 

Insurance,  1 89,  234     222-26 

Defamation,  5  139 

(  Insurance,  239  226 

{Witness,  168  412 

Insurance,  19  206 

Frauds,  statute  of,  31        192 

Ship,  58,  110-11        326,331 

Action  on  the  case,  93       19 

i  Evidence,  37  152 

{Insurance, 6 1,222-3  210,225 

Bills  and  notes,  275-6        1 1 5 

Partners,  51  277 

Agent,  12, 13  21 

Covenant,  7  133 

Landlord  and  tenant,  76     24 1 
Bills  and  notes,  143  102 

Evidence,  112-13  158 

Pleading,  8  291 

Vendor  and  purchaser,  39, 

40,  89  387,  391 

Warranty,  23  396 

Witness,  278  422 

Bills  and  notes,  346  122 

Insurance,  13,14,  94  205,213 
Interest,  12,  13  230 

Limitation  of  actions,  23  253 
Trover,  22  363 

Ship,  89    >  329 

(  Bankrupt,  30,  125,  165 


\ 


Rivers,  2 
Bankrupt,  22 
Frauds,  statute  of,  5 
Bankrupt,  105 
Insurance,  240 
i  Costs,  52 

<  Assumpsit,  108 

<  Pleading,  34 
Bills  and  notes,  134 
Ship,  43,  78 
Insurance,  166-7 
Insurance,  47,  191    -209,  222 

{  Agreement,  10  33 

I  Vendor  and  purchaser^  389 

<  Insurance,  155  219 


64,  72-7 
310 

63 
189 

70 
227 
132 

53 

293 

101 

324,  328 

220 


NAMES  OF  CASES  ANALYZED. 


'  Reporters. 

Thornton,  Martin  v  4  Esp.  180 

— ,  Moises  v  3  Esp.      4 

v  Royal  Assurance 


Company 

v  Simpson 


Thorogood  v  Clarke 

v  Marsh 

Thorpe,  Legge  v 
,  Watts  v 

Thoytes,  Macpherson  v 
Threlkeld,  Watson  v 

Thresh  v  Rake 

Thwaites,  Pearce  v 
— — —  v  Richardson 
Tidswell  v  Ankerstein 
Tillotson,  Exparte 
Timbrel,  Weedon  v 
TindaL,  Everett,  qui  tarn  v 

Tindall,  Perchard  v  - 

Tinkler,  Gleadon  v 
Tinson  v  Francis 
Tipper,  Finnerty  v 
,  Tabart  v 


Peake,    25 

Holt,  164 

2  Stark.  251 

1  Gow,  105 

2Campb.  310 

1  Campb.  376 

Peake,    20 
2  Esp.  637 

1  Esp.     53 

3Esp.  245 

Peake,     16 

Peak*,  151 

1  Stark.  470 

1  Esp.     16 

5  Esp.  169 


Tippett,  Harris  v 
Tobin,  D'Aguilar  v 

,  Robinson  v 

Todd,  Maving  v 

»-     *,  Sidaways  v 
Tod,  Squire  v 


1  Esp.  394 

Holt,  536 

1  Campb.     19 

2  Campb.     72 

1  Campb.  352 

2  Campb.  637 

Holt,  185 
1  Stark.  336 
4  Campb.  225, 

1  Stark.     72 

2  JUarJc.  41K) 

1  Campb.  293 


Todhunter,  Parmeter  y 

Tollett,  Jackson  v 
Tollervty  v  Carter 
Tomlin,  Hearn  v 

,  Richardson  v 


Toms  v  Powell 

Tooke,  Bournman  v 
Topping,  Rich  v 

Toulmin,  Fitch  v 

v  Inglis 

Touray,  Robinson  v 
Toury,  Baker  v 
Toussaint  v  Hartop 
Touse,  Coorteen  v 
Towers,  Miller  » 


1  Campb.  541 

2  Stark.     37 

MoS. 
Peake,  192 
1  Esp.  255 

6  Esp.     40 


1  Campb.  377 

Peake,  224  & 

1  Esp.  177 

1  Stark.    62 

1  Campb.  421 

3  Campb.  160 

1  Stark.  436 

Holt,  336 

1  Campb.     43 

Peake,  102 


Tldei  and  1'lacita.  Page.. 

t  Arbitrament,  2  40 

{  Evidence,  204  167 

Evidence,  110  158 

(  Evidence,  210  167 

( Insurance,  225  225 

Agreement,  16  33 

Bills  and  notes,  96  97 

Carriers,  Appendix  432 

Bills  &  notes,183,227  106,110 

Bankrupt,  68  67 

i  Bills  and  notes,  301  118 

I  Evidence,  1 73  164 

Baron  and  feme,  51  86 

/Pleading,  6.  291 

7  Variance,  23  375 

(  Evidence,  200  167 

Bankrupt,  43  09 

Evidence,  286  174 

Insurance,  32  207 

Witness,  5       ,  399 

Action  on  the  case,  3  H 

Penal  action,  45,  52  286 

i  Stamps,  58  342 

I  Evidence,  252  171 

Ship,  24-5  322 

Bills  and  notes,  99  93 

Libel,  30-8  244-5 

Libel,  22-3-4  244 

Witness,  238-9  418 

Insurance,  103-4,  48  214 

Variance,  93  382 

(  Carriers,  19,  20,  49  126-9 

(  Wharfinger,  4  398 

Wharfinger,  1,  2,  3  397 

Vendor  &  purcbaser,63-4  389 

Practice,  3  298 

Ship,  2,  7,  8  321 

Insurance,  199,  208  223-4 

Action  on  the  case,  66  16 

Bankrupt,  Appendix  429 

Use  ana  occupation,  1  366 

Costa,  4  131 

Costs,  20  132 

Assumpsit,  109  63 

Attorney,  34  55 

Conditions  precedent,  1,2  129 

Action,  86 

\  Witness,  100 

(  Usury,  39 

Pleading,  59 

Insurance,  131. 

Insurance,,  84-5 

Insurance,  54-5 

Bankrupt,  115 

Witness,  242 

Attorney,  18 


10 

407 
372 
296 
219 
2,13 
209 

71 
419 

54 
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Towies,  Laclough  v 

Townrow,  Battey  v 
Townsend  v  Ingtis 

v  Neale 

Towmod  v  Wilson 
Trapp  v  Spearman 
Trapaud,  Doe  d.  Clark  v 

Trmub  v  Schmidt 


Reporters. 

3  Esp.  114 

4  Campb.      5 
Holt,  278 

2  Campb.  190 

1  Campb.  396 

3  Esp.     57 

1  Stark.  281 

MSS. 


4  Campb.  251 

1  Stark.  468 

2  Stark.  191 
1  Campb.     35 

Holt,  408 


Travers,  Spear  v 

Trecotbick  v  Edwin 
Trelawney  v  Colman 
Tricker,  VVhatley  v 
Tritton,  Arbouin  v 

Trotter,  Davis  v    3  Esp;  40, 8  T.  R.  475 

— — ,  Habershon  v  3  Esp.     38 

Trotman  v  Dunn  4  Campb.  21 1 

Tubhs,  Potter  v  Esp.  D.  N.  P.     57 

Tuck  v  Ruggles  5  Esp.  2^7 

Tricker  v  Cracklin  2  Stark.  385 

Tuckington,  Pinhora  &  others  v 

3  Campb.  468 
Tagirell  v  Heyman  4*  another  3 


Campb. 
Tullockv  Boyd 
Tunno,  Parkin  v 
Turabull,  Godfrey  v 

Turner,  Brown  v 


-,  Clerk,  Salter  v 
-  v  Davies 


-v  Eyles 

-  v  Hulme 

-,  Nash  v 

-  v  Phillips 

-  v  Railton 
-,  Solomon  v 

-  t>  Turner 


Turrell  v  Collett 
Tuson  v  Batting 
Tute,  Cothay  v 
Tutop,  Seddon  v 
Twemlow  v  Oswln; 
Twentyman  v  Jiart 

Twibill,  Cooper  tf 

Tye  v  Fynmore 
— ' —  v  G  wynne  ' 


298 
Holt,  487 
2  Campb.     59 

1  Esp.  371 

2  Esp.  631 

2  Campb.    87 

2  Esp.  478 

5  Esp.      8 
4  Esp.     11 

1  Esp.  217 

Peake,  122 

2  Esp.  474 
1  Stark.    51 

jGow,    20 

1  Esp.  320 

3  Esp.  192 

3  Campb.  12d 

1  Esp.  401 

2  Campb.    85 
1  Stark.  366 

3  Campb,  286 

3  Campb.  462 
2  Campb.  346 


Title*  sod  Ptaritfe 

S  Estoppel,  7  148 
Trover,  4,6  362 
Statutes,  53  347 
Trover,  34  364 
Action,  46  6 
Assumpsit,  17  44 
Bastards,  9,  11,  12  88 
Bills  and  notes,  32  91 
Ejectment,  11  143 
Foreign  attachment,  Ap- 
pendix 433 
Stoppage  in  transitu,  1 5  350 
Vendor  and  purchaser, 25  386 
Bills  and  notes,  169  105 
Action  on  the  case,  12  11 
Bills  and  notes,  149  105 
Bankrupt,  166  77 
C  Bankrupt,  187,  79 
J  Arrest,  3  41 
Witness,  17  400 
Defamation,  11  1 39 
Bills  and  notes,  57  94 
Justices  of  the  peace,  1 1  233 
Carriers,  53  1 29 

i  Interest  of  money,  6  229 

i  Executors  and  'adminis- 
l         trators,  12  182 
Evidence,  240  1 70 
Insurance,  65,  145  210-8 
Partners,  53  277 
i  Bills  and  notes,  62  94 
/Statutes,  29  345 
I  Stock,  3  349 
Misnomer,  3  263 
Assumpsit,  44  47 
i  Escape  6,  7  147 
f  Variance,  74  380 
Usury,  17  370 
(  Covenant,  19  135 
I  Estoppel,  4  147 
Barrister,  2  87 
Witness,  25  400 
Bills  and  notes,  49  93 
Action  on  the  case,  Ap- 
pendix 426 
Agent,  108  30 
Physician,  4  289 
Carriers,  33  127 
Action,  8  3 
Insurance,.  165  220 
Ship,  120  332 
(  Agreement,  42  36 
$>  Landlord  it  tenant,  6,  7    234 
Vendor  &  purchaser,  52  38$ 
*  Bills  and  notes,  47  92 


NAMES  6?  CASES  ANALYZED. 


h 


Tyler  v  Dolce  of  Leeds 

,  Walsh  v 

Try  whitt,  Baker  v 

Tyson,  Hitchcock  ? 


Reporter*. 

2  Stark.  818 

2  Stark.  288 

4  Campb.    27 


Titles  and  Plftdt*.  ftg* 

Sheriff,  13,39,47-8  317-9,330 

Bills  and  notes,  62  *  93 

Witness,  116,  212  4089  416 

9-    AM  M    {Infant,  24  199 

2  Esp.  482,  ii.   ^  FracUce9  2|  ?0Q 


u 


Uassel,  Campbell  v 
Ubde  v  Waters 

Underhill,  Solomon  v 


v  Witts 


1  Stark. 
3  Campb. 

1  Campb. 
3Esp. 


Underwood  v  Robinson       4  Campb. 
Upfold  v  Leit  6  Esp. 

Upsdell  v  Stewart  Peake, 

Usher  &  another  v  W.  Dauncey  6t 
others 


V 


Vale,  Smith  v 

,  Spurrier* 

Valentine  v  Vaughan 
Valance  v  Dewar 
Vanbatenberg,  Pfiel  v 
Vandyke,  Rawlins  v 
Von  Esch,  Piesley  v 


2  Esp.  607 

1  Campb.  457 

Peake,    76 

1  Campb.  503 

2  Campb,  439 
3  Esp.  250-2 

2  Esp.  604 


Van  Omeron  v  Dowick      2  Campb.  42-4 


Varden  v  Parker 
Vaughan  v  Davis 

,  Dudley  v 

v  Martin 

— — — ,  Sterling  v 

,  Valentine  v 

Van*,  Baring  v 

,  Harman  v 

,  Inglis  v 


-,  Schroder  v 


Verelst,  Rex  v 

Vertoe  v  Jewell 
Vince,  Doe  d.  Hinde  v 

,  Watkins  v 

Vincent  v  Horlock 
Viner  v  Cadell 
-,  Holmer  v 


Viney,  Neal  v 


73 


2  Esp.  710 
1  Esp.  257 

}  Campb.  271 
1  Esp.  440 

2  Campb.  225 
Peake,    76 

2  Campb.  641 

3  Campb.  429 
3  Campb.  437 

3  Campb.  84,  n. 

3  Campb.  432 

4  Campb.    31 
2  Campb.  256 

2  Stark.  368 

1  Campb.  442 
8  Esp.  88 
1  Esp.  131 

1  Campb.  471 


Agent,  76 
Insurance,  88 
Arrest,  6 
Practice,  80 
Officer,  1 
Evidence,  183 
Insurance,  202 
Felony,  2 
Agent,  31 

i  Partnars,  28,39 


27 

213 
41 

305 
268 
165 
223 
184 
23 

2754 


Practice,  24  30Q 

Game,  9,  10,11  194 

Bankrupt,  1  6.i 

Insurance,  124-5  217 

Bills  and  notes,  322-3  119-20 

Baron  &  feme,  38,  40-4      85 

Witness,  46-7-8  402 

(Evidence,  74  155 

{  Ship,  108  331 

(  Smuggling,  6  336 

Agent,  7  20 

Pleading,  47  294 

Bankrupt,  19,21  63 

Witness,  245  419 

Insurance,  30-1  207 

Bankrupt,  1  61 

Insurance,  182  221 

Insurance,  54  209 

Insurance,  60  210 

Insurance,  10  206 

Misdemeanor,  34*5  262 

Perjury,  14,  16  288 

Ship,  50  325 

Stoppage  in  transitu,  24   351 

Landlord  and  tenant,  74  241 

(  Agent,  Appendix  427 

i  Stamps,  28  339 

Bills  and  notes,87,26»  96,1 13 

Bankrupt,  8,  119  62,72 

Insolvents,  7,  8  201-2 

(  Vendor  &  purchaser,  3,  74 

J  384, 390 

(  Agreement,  7  32 


NAJIRS  Of  CASES  ANALYZED. 


Virany  v  Warne 

Visgerv  Prescott 
Vqyce,  Skeyc  v 
Voughton,  Mooter 


Report 

4  Esp.     47 

6  Esp.  184, 

3  Qampb.  365 

L  Stark.  487. 


Titles  md  Pbeit». 

(Arbitrament,  13 

(Assumpsit,  3 
Insurance,  178 
Practice,  59,  60 
Interest  of  money, 


Fftgt. 
40 

43 

221 

303 

831 


W 


Wace,  Schondler  v 
Wackerbath  v  Masson 
Waddington  v  Francis 

Wade  v  Beasley 

,  Grojan  n 

,  Wood  v 

Wadeson  v  Smith 
Wadsmorth  v  Homhqw 

Waggett  v  Shaw 

Wagner,  Thompson  v 
Wain,  Bridge  v 
- — ,  Wood  9 

Waithman,  Doe  d.  v  Miles 

v  Wakefield 

Wake,Odelli> 
Wakefield  v  Gall 

Habberton  v 

,  Waithman  v 

Wakeman,  Laroche  v 


1  Campb.  487 

3  Campb.  270 

5  Esp.  182 

4  Esp.      7 

2. Stark.  443 
2  Stark.  167 
1  Stark.  324 

MSS. 

3  Campb.  316 

4  Campb.  335 
1  Stark.  504 

1  Esp,  442 

1  Stark.  181 

1  Campb.  120 

3  Campb.  394 

Holt,  526 

4  Campb.    58 
1  Campb.  120 


Bankrupt,  123  7ft 

Agreement,  8  52 

Stamps,  23  338 

<  Practice,  10  298 
1  Stamps,  54  341 

Proctor,  1,2  30* 

Bond,  8  123 

Attorney,  23  56 

Witness,  Appendix  462 

C  Costs,  13  132 

>  Practice,  91  306 

Ship,  89  329 

Warranty,  24  393 

Action  on  the  case,  78  17 

<  Partnere,57,64,82   277-8,280 
{  Landlord  and  tenant,  43  288 

Baron  and  feme,  47-8-9  •  86 
Deed,  1 1 
Witness,  2 
Execution,  3,  4 
Baron  and  feme,  47-8-9 


Waland,  see  Weyland 
Waldridge  v  Kennison  1  Esp.  143 

Walford,  Bridges  v  1  Stark.  389,  n. 

>■■  v  Duchesse  de  Pienne  2  Esp.  554 

,  Rex  v  5  Esp.    62 

Walker  v  Broadstock  1  Esp.  458 


(Bankrupt,  183 
Peake,  140  <  Ship,  10 

(  Statutes,  49    , 


v  Constable 
v  Dixon 

-,  Harrison  v 
•  v  Liscarry 

-,  Maugham  v 

-,  Moore  v 
-,  J..  Power* 


— ,  Rawson  v 

,  Rexv 
J ,  Siffkin  v 


2  Esp.  659 
2  Stark.  281 

Peake,  111 
6  Esp.    98 

Peake,  163 

■ 

4  Campb.  9,  n. 
4  Caapb.      8 

1  Stark.  361 

3  Campb.  264 
£  Campb.  308 


138 
399 
180 
86 
79 
321 
347 

164-8 
318 

84 
184 
171 
190 

43 


Evidence,  162, 223 
Sheriff,  25 
Baron  and  feme,  24 
Felony,  7 
Evidence,  248 
k  Frauds,  statute  of,  8,  9 
I  Assumpsit,  2 
Vendor  and  purchaser,  4  384 

50 

70,  74 

39 

80 

173 

286 

372 


i  Assumpsit,  85 

{Bankrupt,  109, 138 

\  Annuity,  14 

f  Bankrupt,  201 

I  Evidence,  272*3 

c  Penal  action,  54 

(  Usury,  36-7-8 
Literary  property,  15       256 
Literary  property,  13, 14, 

16, 17  256 

Bills  and  notes,  71  95 

Evidence,  209  167 

Felony,  16  185 

Bills  and  notes,  12  90 


frXifiB  to*  fcAStes  Analyzed. 


Wall,  Harrhy  V 
— ,  Henchett  fc 
Wallace,  Bratftley  * 
p  Cook 

* 

■  v  Hardacre 

v  Jarman 


Walle,  Nortoa  v 
Waiter  v  DrakeforA 

v  Horsfall 


_     Reporters. 

8  Sllark.  195 
1  Esp.  378 

4  Esp.  237 

5  Esp.  117 

1  Campb.    45 

2  Starts.  162 

3  Esp.  228 

\  Stark.  481 


1  Campb.  501 

WeUKnger,  Doe  d.  Tutiur  v        MSS. 
Wallia  v  Alpine  2  Campb.  204, ». 


-,  Duckbam  * 
-,  Jolly  et  alt  n 


Walls  and  Harris,  Still  v 
Walmsley,  Barclay  * 


6  Esp.  251 

3  Esp.  228 
6  Esp.  36 
1  Esp.     11 

2  Campb.  390 
Peake,    24 

4  Esp.  220 

2  Stark.  288 
'  2  Esp.  565 

1  Esp.  457 
— - ,  Earl  of  Leicester  1 3  Campb.  2 1 4 

,  Rex  v  3  Esp.    21 

Walters,  Bagglehole  v        3  Campb.  154 


■        — 9  Wright  v 
Walsby,  Schbley  v 

,  Williams  v 

Walsh  v  Tyler 
— v  Whitcomb 

vValter,  Carry  v 


-,  Uhde 


3  Campb.     1 6 


Waltbn  v  Hastings     4  Campb.  223, 

1  Stark.  215 

■,  Jeffery  v  1  Stark.  267 

— ,  Kelly  4>  others  v  2  Campb.  155 


Walwyn  v  St  Quintia 
Warbarton,  Boyce  v 

Ward,  Dax  v 

,  Halllday  v 

'         v  Haydon 
,  Jarratt  t 

■  ■■,  Jeune  v 
, v 

-,  Johnson  v 

-,  March  v 
v  Scott 


WardaU  v  Smith 
—  v  Fermor 
Wardell  v  Mourillyan 


2  Esp.  514 

2  Campb.  480 

1  Stark,  409 

3  Campb.     32 

2  Esp.  552 
1  Campb.  265 

2  Stark.  326 
2  Stark.  330 

6  Esp.  47*8 

Peake,  130 
3  Campb.  284 

1  Campb.  332 

2  Campb.  282 

2  Esp.  693 


Tidet  and  Pittite 

Insolvents,  7 ,  *S0) 

Evidence,  143  162 

Action  on  the  case,  17        11 
Agent,  67  26 

$  Bankrupt,  122  72 

I  Bills  and  notes,  68, 193  94-7 
Action  on  the  case,824  1 6tl  8 
Bankrupt,  33  64 

Bankrupt,  137-71  73-7 

I  Evidence,  319  m    177 

\  Stamps,  29  "    339 

Evidence,  168  164 

Action  on  the  case,  60       16 
Evidence,  280  173 

Insolvents,  13,  14  20£ 

Justices  of  peace,  2         232 
Usury,  7  368 

kail,  2  69 

Pleading,  28 '  293 

Bills  &  notes,  1 2, 321  89,1 19 
Stamps,  35,  56  340-1 

Bankrupt,  128  73 

Deed,  4,  137 

Bills  and  notes,  52  93 

Agent,  50  24 

(  Libel,  6,  20  .     2434 

(Witness,  18  40Q 

Libel,  19,  50  244-6 

Agent,  97  29 

Legacy,  42  246 

Vendor  and  purchaser,14  385 

213 


91-2 

167 
224 


Insurance,  88 

I  Bilk  and  notes,  31,  43 

Evidence,  208 
Insurance,  207 

<  Bills  k  notes,  219-20,263 

\  109-U 

Interest,  20  230 

I  Attorney,  47  57 

I  Practice,  83-4  305 

Limitation  of  actions,  36  254 

.Witness,  129  409 

Insolvents,  159  219 

Bills  and  notes,  Appendix  431 

Infant,  6,  7  •         198 

(Evidence,  91, 294-5  156,174 

I  Insurance,  44,  232  208,  226 

Bills  and  notes,  10  90 

Title,  1  357 

<  Execution,  10  lbl 
(  Vendor  &  purchaser,  97  392 

Witness,  286-7  423 

<  Carriers,  21  126 
(  Wharfinger,  5                   396 


NAMES  OF 


ANALYZED. 


V  Stttf  v 


Wardle,  Wright  v 
Wardsworth  v  Willan 
Ware,  Bishop  v 
— — ,  Grove  v 
Waring  v  Cox 
— —  v  Favenck 
1         Gladstone  -o 
,  King  v 


Reparten. 
2  Esp.  610 

2  Campb.  201 

5  Esp.  273 

3  Campb.  860 
2  Stark.  174 

1  Campb.  369 
1  Campb.     85 

4  Campb.  291 

5  Esp.     13 


Warne,  Scandover  v  2  Campb.  270 


*,  Virany  v 


4  Esp.     47 

Warner  v  Barber  Holt,  176 

Warner's  assignees  v  Norman  1  Esp.  331 


Warwick,  Brooks  v 


»,  Rees  v 
■  v  Scott 
-  v  Slade 


Warwicke  v  Noakes 
Warrall  v  Clare 

_  *         * 

Warren  v  Cunningham 
— ,  Gowland  v 

Warrington  v  Furber 
>-  ,  Lyburn  v 


2  Stark.  1)89 

2  Stark.  411 
4  Campb.  62 
3  Campb.  127 

Peake,    67 

2  Campb.  629 

1  Gow,     71 

1  Campb.  363 

6  Esp.    89 


1  Stark.  163 

1  Stark.  363 

1  Stark.  335 
Watchorn  v  Langford  It  others 

3  Campb.  422 

2  Campb.  640 

1  Campb.  227 
MSS. 

3  Campb.  308 

2  Stark.  368 


Waters,  Billings  v 
-,  Chiodi  v 


Wathen  v  Sandys 

Watherell  v  Howells 
Watkinsv  Hewlett 
— —  v  Maund 


v  Vince 


Watkis,  Hurst  v 
Watson,  Cunningham  v 
— — ,  Doe  d.  Lowden 

,  Harris  v 

&  others,  Ellis  <$• 


1  Campb.    68 

3  Campb.  249 

v      2  Stark.  230 

Peake,    72 

another  v 

2  Stark.  453 


&  Another  v  King  4  Campb.  472 

1  Stark.  121 


Titles  and  Ptaita. 

Insurance,  137  218 

Witness,  193  414 

Action  on  the  case,  61  16 

Ship,  62  325 

Practice,  46  302 

Ship,  47-8  325 

Agent,  72  27 

Lien,  17  249 

Libel,  8, 21,  35  243-4-5 

{Bail,  1  59 

J  Misnomer,  1  263 

(Variance,  14  374 

t  Arbitrament,  13  40 

I  Assumpsit,  3  43 

Bankrupt,  15  62 

Bankrupt,  23  63 

{Felony,  4  184 

/  Action  on  the  case,  Ap- 
(         pendix  426 

Bills  &  notes,  Appendix   348 
*      '  "  215 

227 

20 

136 

295 

431 

81 

193 

339 

133 

337 

68 

158 


v  Main 


3  Esp.     15 


Insolvents,  109 

Insurance,  247 
{  Agent,  1 
I  Debtor  &  creditor,  2 

Pleading,  53 

Attorney,  Appendix 

Bankrupt,  203 

Frauds,  statute  of,  63 

Stamps,  28 

Covenant,  2 

Stamps,  7,  8 

Bankrupt,  76,  80 

Evidence,  114 

Insurance,  90,  91  213 

Action,  55  7 

Parliament,  1  271 

Waste,  4  396 

Bastards,  13  88 

Bankrupt,  161  76 

(  Agent,  Appendix  427 

I  Stamps,  28  339 

Practice,  15  299 

Penal  action,  18  283 

Ejectment,  6  142 

Ship,  133  333 

}  Parliament,  14,  15  '         274 

Agent,  66  26 

Evidence,  84, 332     1 56, 1 78 
Executors  and  admin- 
istrators, 2  181 
Trover,  3                         362 
Distress,  3  140 


NAMES  OF  CASES  ANALYZED. 


Watson  v  Pears 
,  Rex  9 


v  ThrelkeM 


Watts,  Copeland  v 


«,  Martin  v 


-,  Rex  v 

■^  Spter  v 
-  v  Thorpe 

-,  Williamson 


Rcportsm 
2  Campb.  294 
1  Campb.  215 

2  Stark.  116 
2Esp.  637 

1  Stark.    96 

2Esp.  601 

2  Esp.  675 

MSS. 
1  Campb.  S76 

1  Campb.  552-3 

Peake,  123 
1  Campb.  175 

1  Esp.  369 

2  Esp.  527 

3  Esp.  264 
2  Esp.  719 

2  Esp.  671 

3  Esp.  165 

J  Esp.  38 

1  Esp.  129 
Webber  v  Robert  Maddock  3  Campb.  1 
Webster  v  Foster  1  Esp.  407 

Weddell  v  Lynam  1  Esp.  309 

Wedderbnrn  v  Bell  1  Campb.       1 

Weedon  v  Timbrel  1  Esp.     16 

Wedge  b  Murphy,  Hardy  v     1  Esp,  294 

Weightman,Linbuyv  5  Esp.  198 

Welby,  Beckford  v  2  Esp.  591 

Welch,  Doe  d  Gunson  v  4  Campb.  264 

v  Myers  4  Campb.  368 

Weld  v  Gas  Light  Company  1  Stark.  189 

Weldon  v  Gould  3  Esp.  268 

Weleker  v  Le  Pelletier  1  Campb.  479 
Waller  v  Governors  of  Foundling 

Hospital  Peake,  163 

Wellington,  Brooke  v  MSS. 

Wells  v  Girling  1  Gow,    21 

v  Masterman,  et  alt  3  Esp.  731 

-,  Merle  v  2  Campb.  413 

1  Esp.  317 
1  Esp.  379 


Waugh,  Donlop  v 
Wayoam  v  Bend 

Weaver  v  Prentice 

Webb,  Bnrdon  v 

,  Edmonstone  v 
—  &  Hammond,  Rex  v 

v  Herne 
-,  Leigh  v 


•,  Randle  v 
-,  Ruff  v 


Titles  and  Flaetta.  *««e. 

<  Time,  4  356 

I  Patent,  6  291 

Libel,  69  247 

(  Witness,  3, 4  399 

$  Practice,  41  302 

Baron  and  feme,  61  86 

(Landlord  and  tenant,  20    236 

{  Evidence,  338  179 

(  Witness,  334  401 

Landlord  and  tenant,  37   237 

Power,  2,  3  296-7 

Nuisance,  5  265 

Rivers,  3  310 

Practice,  47  302 

Bankrupt,  68  67 

<  Infant,  6  198 
I  Pleading,  13  292 

Warranty,  1  394 
Bill*4-notes,319, 345. 1 19,121 

Evidence,  86  156 

Partners,  12  274 

Attorney,  61  67 

Assumpsit,  52  48 

Witness,  63  404 

Misdemeanor,  30  262 

Escape,  2  146 

Evidence,  14  160 

Action  on  the  case,  63  15 

Variance,  37-8  376 

Pleading,  55  295 

Trespass,  12  359 

Stamps,  44  340 

Stamps,  49  341 

Insurance,  119  216 

Annuity,  6,  8  38 

Insurance,  45-6  208 

Action  on  the  case,  3  11 

Imprisonmnent,  9,  10  197 

Officer,  3,  4  268 

Bankrupt,  196  80 

Sheriff,  4  316 
Ejectment,  40-1              145-6 

Bankrupt,  143  74 

Action  on  the  case,  96  1 9 

Lien,  29  250 

Abatement,  7  2 

413 
303 


i 


— ,  Swears  v 
Welsh,  Colson  v 


Witness,  174 

Practice,  64-5 
Bills  and  notes,  Appendix  430 

Partners,  43, 44  276 

Agreement,  27  34 

(  Agreement,  1  32 

I  Stamps,  46  340 

Set-off,  15  313 


NAMES  OP  €ASSt  ANXUTZED, 


Welsh,  Hancock  v 

»     ■     ,  Hunter  v 

■     ■       v  Seaborn 
Weltje,  Rex  v 
Wemsley,  Howard  v 
yimi  London  Water  Works, 


Reporton. 

1  Stark.  S4t 

1  Stark  224 

1  Stark.  474 

2  Campb.  I4fc 

6  Esp.    63 


Matthews  v 
-,  Oughton  « 

-,  Palver  t> 

Wcstmofte,  ■  4 

Weston,  Kufh  v 
«    ■      ,  Lawson  v 
Westwood,  Balls  n 
■  v  Bell 


v  Cowdc 


Wetherden  v  Embden 
.Wetherell  v  Coape 


3  Campb.  409 
2  Stark.  321 

Holt,  178 

6  Esp.  109 

3  Esp.    64 

4  Esp.  56 

2  Campb.    1 1 

4  Campb.  349, 

Holt,  122 

1  Stark.  172 
1  Campb.  295 

3  Campb.  272,  n. 


Wetherston  v  Edgington     2  Campb.    95 
Wettenhall  v  Wood  1  Esp.     18 


Wetland  v  Elkins 

Whalley,  Knot  v 
v  Wray 

Wharam  v  Routledge 
Wharton,  Lofhouse  i 

Whatlej  v  Menheim 


*  Tricker 


Wheatley,  Goodes  v 
Wheeler  v  Atkins 


*■ 


v  Bramah 


■  ,  Wright  » 
Whiskeo,  Squires  v 
Whitcomb,  Jaques  v 

,  Walsh  v 

White,  Ashlin  v 

v  Baring 

v  Boulton 
-,  Callard  v 
-  v  Chapman 

v  Cuyler 


v  Edmunds*  Si  another 

-,  Grimaldi  v 
-,  Hartv 


1  Stark.  273 

1  Esp.  159 
t  Esp.     74 

5  Esp,  236 
1  Campb.  550,  n. 

2  Esp.  608 

1  Campb.     35 

1  Campb.  231 

5  Esp.  246 

3  Campb.  340 

1  Campb.  165, ». 
3  Campb.  140 

1  Esp.  361 

2  Esp.  565 
Holt,  387 

4  Esp.     22 

Peake,    81 

1  Stark.  171 

1  Stark.  113 

lEsp.  200 

Peake,    89 

4  Esp.    95 
Holt,  376 


Titles  nd  Plants. 

Replevin,  7  309 

<  Agent,  124  31 

Jftactice,  12  €09 

Debtor  and  creditor,  1  1 35 

Justices  of  the  peace^  ft  "23$ 

Landlord  and  tenant,  71-2  248 

(  Action  on  the  case,  97  19 

{ (Agent,  99  2* 

Agent,  Appendix  426 

(  Assumpsit,  34  45 

\  Frauds,  statute  ol;  11  19& 

Insurance,  96  214 

Bills  and  notes,  19%  i(ff 

Bills  and  notes,  289-91  116-7 

Use  and  occupation,  4  366 

Agent,  100  .     .    M 

Pleading,  16  292 

Trespass,  13  359 

Action  on  the  cast,  43       14 
<  Agreement,  9  32 

(  Vendor  and  purchaser)  66  389 

Evidence,  150  ~"A 

Gaming,  9 

Carriers,  1 

Partners,  6, 9 

Variance,  56 

Estoppel,  3 

Bills  and  notes,  77 

Carriers,  22 
t  Bankrupt,  9 
(  Evidence,  127-8 

Statutes,  17 
C  Action,  48 
2  Evidence,  5 
(  Partners,  16 

Bills  and  notes,  149 

Variance,  80 

Evidence,  130 
t  Bankrupt,  144 
I  Covenant,  14, 15 

Usury,  24 

Gaming,  14, 16 

Penal  action,  29 

Agent,  50 

Action  on  the  case,  82 

Lien,  8,  9 

Carriers,  £ 

Innkeeper,  6 

Agent,  36 

Action,  60 

Merger,  1 

Imprisonment,  4 


Officer,  2 


162 
195 
125 
273 
378 
147 

95 
127 

62 
160 
344 
7 
149 
274 
103 
381 
160 

74 

134 

370 

1954 

284 

24 

18 
248 
125 
200 

23 
8 
258 
196 
268 


Vendor  and  purchaaer,75  390 
Bankrupt,  73         68 


IfAM?9  QF  CASS»  ANALYZER. 


Reporters. 

5  Esp.  161 

MSS. 
2  Esp.  629 
2  Stark.  101 
2  Stark.  325 

5  Esp.  122 

3  Campb.     99 
1  Campb.  359)  n. 
4  Esp.     80 
_  1  Stork.  218 

WkUechurch,   MerrUr*  lessee  v    MSS. 
Whitehead,  Holreyd  v        3  Campb.  530 
Whitfield  v  Brandwood 
Whithall  v  Masterman 


Wljite  v  Jones 

i  ,  Kar slake  v 
,  Lacaussade  v 
-9Marryatts« 
v  Mattison 

Reed  v 
-,  Rex  v 


v  Taylor 
-,  Wigglesworth  v 


Whiteman,Shaw  v. 
Whitmore,  Phctbeon^ 

WMttenbury,  Millenv 

Whitwell  v  Dimsdale 

■  v  Thompson 

Whitworth  v  Crockett 
Wienholtv  Roberts 

-  v  Spitta 

Wiffen  v  Roberts 
"Wigan  v  Fowler 
Wiggins  « IngUtcn 
Wigglesworth  v  White 
Wilbeam  v  Ashton 
Wilby,  Dangerfield  v 
Wilcock  v  Smith 
Wild  v  Rennards 

,  Henderson  » 

Wilde  v  Griffin 
Wilkes  v  Jacks 


v  Lister 
-,  Roworth  v 


Wilkinson  v  Coyerdale 

v  Clay  &  others 

,  Dore  v 

v  Frasier 

,  Hartley  * 

»  King 

v  Mawbey 

,  Wyatt  v 

Willan,  Covington  t 

,  Davit  v 

-,  Kerr  v 


-,  Lloyd  « 

-,  Strother  * 


2  Stark.  440 
2  Campb.  179 

Peaks,    29 
Peake,    40 

1  Campb.  428 

Peake,  168 

1  Esp.    68 
2  Stark.  431 

2  Campb.  586 

3  Campb.  376 

1  Esp.  261 
1  Stark.  459 
MSS. 

1  Stark.  218 

1  Campb.     78 

4  Esp.  159 

2  Campb.  184 
1  Campb.  425,  n. 

2  Campb.  561 

5  Esp.  142 
Peake,  202 

6  Esp.     78 

1  Campb.    94 
1  Esp.     75 

4  Campb.  171 

2  Stark.  288 

4  Esp.  183 
4  Campb.  127 

2  Campb.  335 
1  Campb.  297 

5  Esp.  187 
lGowr,  115 

MSS. 
2  Stark.     53 
1  Esp.  178 

4  Campb.    24 


Titles  and  Placita. 

$  Escape,  1,  4  146-7 

£  Variance,  41-2  377 

Trespass,  Appendix  454 

Gaming,  12,  17  195-6 

Debtor  and  creditor,  9      136 

Ship,  151  335 

i  Partners,  70  27^ 

I  Ship,  103  330 

Evidence,  235-6  170 

Libel,  40  245 

Trespass,  1,2  ,368 

Debtor  and  creditor,  4.     136 

Evidence,  191-2-3  166 

Bankrupt,  28, 164  63,  76 

Covenant,  9  134 

Bills  and  notes,  270  115 

i  Assumpsit,  106  53 

I  Partners,  43  294 

Witness,  86  406 

Bankrupt,  202  81 

Bastards,  2  87 

Bankrupt,  29  64 

Stamps,  1  336 
Bankrupt,30,125,165. 64,72-7 

Stamps,  26  339 

Set-off,  13  313 

Bills  and  notes,  297  117 

Bills&notes,  159,280-1  104-16 

Bills  and  notes,  1  89 

Ship,  152  335 

Debtor  and  creditor,  4      136 

Penal  action,  54  286 

Bills  and  notes,  344  121 

Bankrupt,  95  69 

Bills  and  notes,  129  .100 

Partners,  47-8  276 

Bastnrds,  4,  10  87-8 

Bills  and  notes,  216  109 

J  Agent,  123  31 

(  Witness,  116  408 
Literary  property,  1 , 1 2.255-6 

Agent,  3  20 

Insurance,  261  228 

Replevin,  1  308 

Ship,  145  334 

Bills  and  notes,  7  89 

Trover,  8,  9  362 

Action  on  the  case,  42  14 

Witness,  65  404 

Carriers,  Appendix  433 

Carriers,  51  129 

Carriers,  32  127 

Evidence,  242,  291  170-4 

(Evidence,  88  156 

I  Partners,  13    ^-v  274 


NAMES  OF  CASES  ANALYZED. 


Willan,  Wardsworthv 

Willaume  v  Gorges 
Willett,  Moyes  v 


Reporter!  • 
5  Esp.  273 


1  Campb.  217 

3  Esp.  31 

■,  Scammell  qui  tam  v  3  Esp.  39 

Willey,  Pratt  v  1  Esp.  40 

Williams  v  Bridges  2  Stark.  42 

,  Cart wright  r  2  Stark.  342 

■  v  Cranston  2  Stark.    82 

*s  assignees!?  Currie  3  Campb.  349 

,  Darnell  v  2  Stark.  166 

■■  v  Dawson      cited  3  Campb.  421 
v  Dyde  Peake,    68 


— ,  Hodgson  9 

—  v  Inries 

— ,  Jones  v 

—  v  Keats 

— ,  Loeschman  v 

-,  Miller  * 


6  Esp.    29 

1  Campb.  364 

2  Stark.     52 

MSS. 
4  Campb.  181 

5  Esp.     19 


fe  others,  Morse  &  others  v 

3  Campb.  418 

1  Campb.  1 52-80 

Peake,  196 

Peake,    51 

2  Campb.  507  4-  646 

lEsp.     93 

3  Campb.  469 

2  Campb.  519 


-  v  Nunn 

-  v  Pasquali 

-  v  Pulley 
-,  Rex  v 
•  v  Shaw 
-vShee 

-  v  Sills 


Titles  and  Plackft. 

Action  on  the  case,  61  16 
(Bond,  18  124 
I  Evidence,  330  178 
Tithes,  4  357 
Non-residence,  1  264 
Usury,  3, 4  368 
Sheriff,  14  317 
(  Bills  and  notes,  Appendix  432 
I  Witness,  51  402 
Carriers,  47  129 
Bankrupt,  20  63 
Bills  and  notes,  282  115 
Officer,  9  269 
Bankrupt,  190  79 
Bastards,  6  88 
Assumpsit,  96  •  51 
Executors  and  administra- 
tors, 5  182 
Evidence,  245  171 
Estoppel,  11  148 
Witness,  106  407 
Stoppage  in  transitu,  16  351 
(  Inferior  courts,  3,  4  199 
I  Practice,  31  301 

^Limitation  of  actions,  8  252 

Bankrupt,  14  62 

Landlord  and  tenant,  36  237 


■  v  Stevens 

,  Stoughton  v 

t  v  Thomas 

■  ■    v  Walsby 
Williamson  v  Bennett 

v  Watts 

Willis  v  Barrett 

v  Dyson 

,  Hodgkinson  v 

Willingrise,  Archer  v 
Wilmot,  Liddlow  v 

Wilmott,  Simmons  v 

Wilsford  v  Wood 

Wilson  v  Balfour 

■  ■,  Boyson  v 


2  Campb.  300-1 

2  Stark.  292 
6  Esp.     18 

4  Esp.  220 

2  Campb.  417 

1  Campb.  553 
2  Stark.    29 

1  Stark.  164 

• 

3  Campb.  401 

4  Esp.  186 

2  Stark.    86 

3  Esp.     91 

1  Esp.  182 

2  Campb.  579 
1  Stark.  236 


Penal  action,  47 

285 

Libel,  51-2,  61 

246-7 

Trover,  28 

364' 

Insurance,  138 

218 

Covenant,  18 

135 

C  Bankrupt,  12 

62 

i  Witness,  69 

404 

V  Schoolmaster,  2 

310 

I  Stamps,  1 1 

337 

Bills  and  notes,  74-S 

95 

<  Bankrupt,  128 
(  Deed,  4 

73 

137 

Bills  and  notes,  9 

89 

(Pleading  15 
(  Infant,  5 

292 

198 

Variance,  5 

373 

(Evidence,  137 
I  Partners,  50 

161 

277 

Evidence,  65-6 

154 

Penal  action,  27 

284 

Baron  and  feme,  45. 

85 

(  Pauper,  1 , 2 

281 

/  Tender,  5 

553 

\  Partners,  75 

279 

I  Action,  42 

6 

Lien,  15 

249 

Ship,  96 

330 

waass  of  cases  analyzed. 


Wilson  *  Clark 
— — ,  Cleveland  v 


-,  Coates  v 
■,  Dpbson  « 


•♦> 


Reporters 

1  Esp.  273 

Peake,  14)6 

5Esp.  152 
3  Campb.  480 

1  Campb.  401 
Peake,    73 

Peake,    55 
3  Campb.  527 

2  Esp.  708 

Holt,  290 

1  Stark.  179 
3  Campb.  499,  n. 

1  Esp.  245 

6  Esp.  180 

2  Stark.       1 

2  Campb.  452 

3  Campb.  393 


-,  Duffell  v 
-yFa«feli9 

-,  Fores  v 
.  v  Freeman 

(  Harrison  v 

-,  Hastings  « 
.,  Hughes  v 

-  v  Kemp 

-  v  Kennedy 

-,  Levy  v 
.  v  Millar 
v  Milner 

-  v  Mitchell 
-'s  assigneesvMurrayl  Campb.  335 

-  v  Norman  1  Esp.  334 

-,  O'Mealcy  v  1  Campb.  484 

-v  Page  4  Esp.    71 


—  v  Royal  Exchange  As- 
surance Company       2  Campb.  626 


-,  Spratley  v 
-  v  Swabey 
-,  Thomson  u 
»,  Townson  v 


Wiltshire,  Newby  v 
»  v  Sims 


Winbled  v  Malmberg 
Winckley,  Doe  d.  v  Py  e 
Wink  worth*  Mills 
Windham,  Hodges  v  ' 

v  Wycombe,  Lord  4  Esp.     16 

Windle  v  Andrews  2  Stark.  425 


Holt,    10 

1  Stark.    34 

2  Stark.  360 
1  Campb.  396 

2  Ksp.  739 
1  Campb.  258 
2  Esp.  454 

1  Esp.  364 

2  Esp.  484 
Peake,    39 


3  Campb.    78 

1  Campb.  406,  n. 

2  Campb.  261 

1  Esp.  113 

I  Campb  124-9 

1  Campb.  475, ». 
Winterbourne  v  Morgan  2  Campb,  17, 

fcHEaat,  395 
Wlnteringham^Delamainerv  4  Campb.  186 
Wiaton,  Lucas  v  2  Campb.  443 

Wintringham,Catley*  Peake,  150 

Wippel,  Bryant  *  1  Esp.  360 


Window,  Rex  v 
Wlndus  Rerv 
Winmill,  Boulcott  v 
Winnington,  Mertens  v 

Winter,  Crockford  v 
v  Miles 


Titles  and  PlseiU. 

Variance,  13 
(  Penal  action,  38-9 
(Costs,  15,  16 

Infant,  12 

Ship,  1 58-9 

Insurance,  113 

Legacy,  1 
i  Action  on  the  case,  5 
\  Trespass,^ 

Carriers,  44 
i  Ship,  76 
(Variance,  21-2 

Bankrupt,  124 

Evidence,  138 

Bankrupt,  207 

Bills  and  notes,  80 

Stamps,  45 

Variance,  43 

Ship,  6 

Assumpsit,  62, 72 

Baron  and  feme,  3 

Bankrupt,  67 

Sheriff,  7 
(  Alien,  3,  4 
I  Scire  facias,  1 

Custom,  2 
C  Insurance,  168-9 
?  Ship,  68 
( Insurance,  27 

Donatio  mortis  causa. 

Bills  and  notes,  200 

Frauds,  statute  of,  5 

Bastards,  9,  11,  12 

Master  and  servant,  4 

Agent,  78 

Stamps,  63 

Evidence,  229 

Frauds,  statute  of,  30 

Action  on  the  case,  1 

Action  on  the  car *,  1 5 

Bills  and  notes,  179 

Practice,  77 

Variance,  83 

Customs,  3 

Bills  and  notes,  249 
I  Assumpsit,  88 
( Interest  of  money,  17 

Prerogative,  2 
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Wisdom,  Clark  * 


5  Esp.  147 


74 


Action,  77 

Ship,  138 

Insolvents,  1 

Ship,  130 

Ejectment,  31 
(Bankrupt,  11 
J  Libel,  9 
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328 
375 

72 
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88 
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11 
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135 
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51 
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Wise,  Mercer  v 
Wish  v  ^mall 
Wishaw  v  Barnes 

Withers,  Ha*  tarn  v 
:  v  Lyss  4 
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,  Rex  v 

Withnell  v  Gartham 
Witts,  Uoderhill  v 

Wolf  v  Summers 
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m 

Wood  v  Akers 


Reportera. 

3  Esp.  219 
1  Campb.  331,  n. 

1  Campb.  341 

1  Esp.  259 

Campb.  237  & 

Holt,     17 

MSS. 

2  Campb.  679 

1  Esp.  322-4 
3  Esp.    56 

2  Campb.  631 


2  Esp.  594 

-,  Beckwith  v  2  Stark.  263-8 

-  v  Brown  1  Stark.  217 

-,  Mayor  of  Canterbury  v    1  E9p.  198 
->  Clay  v  5  Esp.     44 

-,  De  Bernales  v  3  Campb.  $58 

-,  Furley  d.  Mayor  of  Canter- 


bury v 

-,  Guthrie  v 


1  Esp.  198 

1  Stark.  367 

MSS. 

3  Campb.  228 
1  Campb.  543 

2  Stark.  269 
1  Esp.  359 

3  Campb.     24 
3  Campb.  323 
5  Esp.  200 
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prietors of,  v  3  Esp.  127 


-,  Rotherey  v 

-,  Smith  v 
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v  Wain 
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Woodcock,  Garnet  v 
Woodford  v  Ashley 
Woodgate,  Gyfford  v 
Woodhouse,  Frierev 
Woodley,  Brookbardv 
Woodman  v  Chapman 


2  Stark.  167 

1  Esp.  442 

1  Esp.     18 

1  Esp.  182 

Holt,     58 

2  Campb.  193 

2  Campb.  117. 

Holt,  592 

Peake,  20,  n. 


.  1  Campb.  189 

Woodmass,  Doe  d.  Mason  v      1  Esp.    53 
Woodroofe,  Hardy  v 
Woodruffe,  Macbride  v 
Woods  i>  Dennett 


Woodward  v  Larking 
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Wooller,  Rex  v 


2  Stark.  319 
2  Stark.  253 
2  Stark.    89 

'3  Esp.  286-7-8 

3  Esp.  257 
2  Stark.  Ill 
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165 
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Bankrupt,  89 
Partners,  7 
Witness,  144 
Evidence,  181 
Usury,  42-3 
Stoppage  in  transitu,  1 4    350 
Vendor  4*  purchaser,  22-3.386 
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417 

165 

126 

248-9 

327 

84 

312 

310 

112 

145 
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49 
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Trespass,  35 

Witness,  38 
(Evidence,  182,  201 
I  Witness,  175 

Evidence,  183 

Carriers,  13  * 

Lien,  10, 1 1 

Ship,  72 

Baron  and  feme,  30 

Set-off,  4,  5 

Riot  act,  3,  4,  5 

Bills  and  notes,  248 

Ejectment,  33 

Action,  40 
C  Assumpsit,  73 
I  Interest  of  money,  3 

S  Landlord  and  tenant,  60    239 

Trover,  44  365 

{  Evidence,  35  152 

{Witness,  237  418 

Sheriff;  21-2  318 

Insurance,  28  207 

Riot  act,  6  310 

Officer,  23  270 

Execution,  7  181 

Libel,  37  245 
Landlord  and  tenant,  2 1     236 

I  Carriers,  23  127 

Bond,  8  123 

Action  on  tbe  case,  78  IS 

Gaming,  9  195 

Partners,  75  279 

Patent,  2, 3  280 

Bills  and  notes,  105-6  98 

Variance,  85-7  381-2 

Evidence,  8,  9, 15,16  149-50 

Insolvents*  121  216 

Evidence,  156  163 

Baron  and  feme,  29  84 

Evidence,  109  158 
Bills  and  notes,  Appendix  431 

Bills  and  notes,  128  100 

Agreement,  3  32 

<  Ship,  1,  12,  13  320-1 
$  Evidence,  41            i»        2 

Insurance,  135  217 

Practice,  96-7-8  366 
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Woolmore,  Elsworthu  5  Esp.     84 

Woolsey  v  Crawford  2  Campo.  445 

Woombwell,Doe  d.Baker  v  2  Campb.  559 
Wordall  v  Smith  1  Campb.  332 

Worme  k  Wall's  case,  1  Shepp.  Abr.  122 
Worms,  Granger  v  4  Campb.    83 


Worrallv  Hand 
>         ,  Lawrence  v 


Peake.    74 
Peake,    93 


Worthy,  Duke  of  Norfolk  v 

1  Campb.  337-40 


Wray  v  Barwis 
,  Whallay  v 

Wright  v  Barnard 

—  v  Dannah 

,  Doe  d.  Marshall 


-,  Edmiston  v 

-,  Harmer  v 

'V  Hay 
-,  Hill  v 

-  v  Horton 


v  Lawes 
— ,  Leeds  v 
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— ,  Sammell  v 
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-v  Smith 

-  v  Walmsley 

-  v  Wardle 

-  v  Wheeler 


•,  Young  v 


Peake,    69 
3Esp.    74 

2  Esp.  700 

2  Campb.  203 
v  1  Stark.  349 

1  Campb.    88 

2  Stark.    35 

2  Stark.  417 

2  Esp.  669 

1  Stark.  400 

Holt,  458 
4  Esp.     82 

4  Esp.  243 
1  Esp.  280 

Peake,  173 

5  Esp.  263 

2  Campb.  247 

5  Esp.  203 


2  Campb.  396 

2  Campb.  201 
1  Campb.  165,  n. 

1  Campb.  139 


Title*  and  Plaefo.  fege. 

Ship,  170  336 

Bills&notes,l  37,259.  101,114 
Landlord  and  tenant,  83  241 

Sheriff;  44  319 

Trover,  Appendix  455 

Vendor,  Appendix  460 

(Executors  and  administra- 

\  tors,  4  182 

Limitation  of  actions,  18  253 

Action,  35  5 

Agent,  105  30 

Auction,  9  58 

Vendor  and  purchaser,16  385 

('Bankrupt,  131  73 

{Costs,  8  131 

Carriers,  22  127 

i  Insurance,  218  225 

I  Evidence,  48  153 

Frauds,  statute  of,  26        1 92 


<  Agent,  35 
I  Partners,  49 
Pleading,  32 
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Wrightman,  Matthewson  v 
Wyatt  v  Blades  3 

■  v  Bulmer 
v  Gore 

■  v  Thompson 

v  Wilkinson 

Wyburd  v  Stanton 
Wyburn,  Taunton  v  2 

Wycomb,  Lord,  Wyndham  v 
Wylie  Bayley  v 

,  Dagnallv  2 

Wymer  v  Page 


4  Esp.  5 
Campb.  396 

2  Esp.  538 

Holt,  299 

1  Esp.  252 

5  Esp.  187 
4  Esp.  179 

Campb.  297 
4  Esp.     16 

6  Esp.  85 
Campb.  33 
1  Stark.      9 


Replevin,  3  309 

(Amendment,  3  37 

I  Pleading,  17  292 

Penal  action,  23  "  283 

Stoppage  in  transitu,  13  350 

Stoppage  in  transitu,  12  350 

Practice,  4  298 

Stamps,  43  340 

Master  and  servant,  8        258 

Insurance,  100  214 

Landlord  and  tenant,  25-6  236 

Power,  8  297 

Bail,  2  59 

Pleading,  28  293 

Witness,  193  414 

Usury,  24  Sft) 

f  Evidence,  297-8  1*75 

{  Usury,  19  370 

(Variance,  27  376 

Landlord  and  tenant,  80    241 

~~  363 

98 

402 

310 
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35 

C3 

11 

154 
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Trover,  16 
Bills  and  notes,  98 
Witness,  43 
Rivers,  2 
Witness,  65 
Agreement,  33 
Baron  and  feme,  .1 2 
Action  on  the  case,  15 
Evidence,  63-4 
Usury,  30-1     ' 
Manor,  3 
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Yewin,  Rex* 
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-,  Fountain* 
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-,  Orme  v 
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Stamps,  13 


ay? 


1  Esp.     64 
6  Eap.  132 

Holt,    95 

2  Campb.  638 
6  Eap.  46 
1  Esp.  $19 

Peake,  49 

I  Esp.  108 

f  £sp>  640,  ». 

3  Campb.  240 

6  Eap.  113 

1  Esp.  186 

4  Campb.  336 

1  Esp.  424 

6  Esp.  121 
1  Campb.  439 


v  Wright        1  Campb.  139-40-1 


(Bankrupt,  139 
S  Witness,  6-7-8. 

Witness,  123 
(Evidence,  198 
i  Warranty,  22 

Witness,  240 

Interest  ofmoney,4,,12 

Witness,  185-6 

Trover,  18 

Trover,  Appendix 

Abateaatnt,  2 

Partners,  39 

Witness,  127 

Vendor  4"  purchaser,  6 

Ship,  100 

Witness,  35 
(Time,  1 
I  Bond,  22-3 

Stamps,  42 

Agreement,  17,  47 
(  Bankrupt,  52 
I  Evidence,  263 

Trover,  37,  39 
C  Evidence,  297-8 
{  Usury,  19 
(  Variance,  27 
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1 
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Zimmer,  Wood  v 

Z winger  v  Samuda 
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2  Campb.  240  Vendor  and  purchaser,21  385 
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